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PREFACE. 


JT  is  now  more  than  twen^  six  years  since  the  first  part 
of  the  following  work  made  its  appearance*;  and  was  re- 
ceived by  the  profession^  in  a  manner  highly  flattering^  to 
its  author.  This  part  contained  the  whole  of  the  proceedings 
in  personal  actions^  in  the  court  of  King's  Bench,  previous 
to  the  plea ;  together  with  all  that  was  pe<:uliar  to  the  pro- 
ceedings by  and  against  attomies  and  officers  of  the 
court,  against  peers  of  the  realm  and  members  of  the  House 
of  Commons,  upon  the  writ  of  habeas  corpus,  and  against 
prisoners  in  th^  actual  custody  of  the  sherifl,  or  marshal,  &c. 
In  the  second  part,  which  was  published  in  November  1 794^ 
the  proceedings  at  large  were  continued,  from  the  de- 
mand of  plea,  to  final  judgment  and  execution ;  and  the 
third  part,  which  treated  of  the  proceedings  in  scire  facias 
aud  ^rroTp  was  published  in  November  1798. 

In  the  following  year,  a  second  edition  of  the  whole  work 

was  called  for :  in  which  some  parts  of  it  were  considerably 

« 

enlarged,  particularly  those  which  treated  of  actions  and  de- 
daraPions ;  Of  the  doctrine  of  arrest ;  of  the  proceedings 
ag-aintt  the  skerifft  to  compel  him  to  return  the  writ^  and 
bring  in  the  body }  of  attomies,  and  the  mode  of  their  ad- 

*  It  was  published  in  Novembcrf  1790, 


Yl  PREFACE. 


missioD,  with  their  duties,  pririleges,  and  disabilities;  of 
the  practice  on  motions  j  and  the  judgment  and  execution 
against  heirs  and  tertenants. 

In  the  third  edition,  which  was  published  in  October  1803, 
a  new  chapter  was  inserted,  on  the  removal  of  causes  from 
inferior  courts;  by  writ  of  certiorari  and  habeas  corpus, 
from  such  as  were  of  record,  and  by  writ  of  pone,  recordari 
facias  loquelam,  or  accedas  ad  curiam,  from  such  as  were 
not  of  record :  And  this  edition  was  not  confined  altogether 
to  the  practice  of  the  court  of  King's  Bench  ;  but  contained 
an  account  of  the  means  of  commencing  actions  in  the 
court  of  Common  Pleas ;  and  references  were  occasionally  made 
to  the  rules  of  that  court,  and  more  frequently  to  the  cases 
of  practice  determined  therein,  as  reported  by  Lord  Chief 
Justice  Wittes,  and  other  subsequent  reporters. 

The  fourth  edition  was  published  in  January  1808.  In 
this  was  comprised  the  substance,  of  all  the  rules  and  orders 
of  the  court  of  King's  Bench,  on  the  subject  of  practice, 
from  the  beginning  of  the  reign  of  James  the  1st,  down  to 
that  period;  and  in  addition  to  those  of  the  Common 
Pleas,  which  were  before  referred  to,  from  the  printed 
collection  ending  in  1743,  it  contained  all  the  subsequent 
rules  of  that  court,  many  of  which  were  never  before 
published. 

Still,  however,  the  publication  related  principally  to  the 
practice  of  the  court  of  King's  Bench.  The  Author  had 
at  first  intended  to  treat  of  the  practice  of  both  courts ; 
but  was  deterred  from  the  execution  of  his  desig^^ 
by  the  difiiculty  of  the  undertaking,  and  a  fear  of  failure 


from  attempting  too  mucb.    Encouraged,  however,  by  th« 

snccess  he  met  vritby    he   afterwards  inserted  some  of  th^ 

more   recent  rales  and   decisions   of  the  conrt  of  Common 

Pleas;  and  in  the  fifth  edition,  published  in  November  1812^ 

he   endeavoured  to    incorporate   the   whole    of   its  practice 

with    that    of  the  King'^  Bench.     For    this    purpose,    and 

with   a   view   to    the  differences    between    the   practice   of 

the  two  courts,  which  will  be  noticed  in  the  Introduction^ 

particular  attention  was  paid  to  the  constitution  of  the  court 

of    Common    Pleas,   its   jurisdiction   and   officers,    and  the 

process    used    for    bringing    in    the    defendant,    &c. ;    and 

all  the  rules  of  that  court  were  inserted,  previous  as  well  as 

subsequent  to   the    year    1743:    And    besides  some  of  ,the 

earlier    cases    of    practice,    most     of     those    reported    by 

Sir  George  Cooke,  the  author  of  the  Practical  Register,  and 

Mr.  Secondary  Barnes ^  were  referred  to;  and  all  that  were 

to   be   found  in  the  reports  of  Lord   Chief  Justice    Willes, 

Mr.  Serjeant   Wilson^  Mr.  Justice    Blackstone,  Mr.   Henry 

Blackstone,  Messrs.  Bosanquet  and  PuUer^  and  Mr.  WiUiam 

Pyle  Taunton :  And  lastly,  so  much  of  the'  official  practice 

was  added,  as  the  Author  could  collect  from  the  books  upon 

the  subject^  or  as  was  suggested  by    his    own    experience 

and  observation. 

In  preparing  the  present  edition,  a  considerable  portion  of 
his  time,  not  necessarily  occupied  in  discharging  the  duties  of 
a  laborious  profession^  has  been  employed  in  rendering  the 
work  somewhat  less  unworthy  of  the  reception  it  has  met  with* 
The  whole  has  been  carefnlly  revised }  and  such  corrections 
made,  as  appeared  to  be  necessaiiy,  as  w^H  in  the  text^  as. in  the 
notes  and  refenenees.  IThe  several  acts  of  parliament^  and  raks 
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of  eoart,  which  have  been  made  since  the  pablicntion  of  the  bat 
edition,  are  introduced  in  the  pre^nt ;  together  with  anch  of 
the  judicial  decisions  of  the  courts  of  King's  Bench  and 
Common  Pleas,  as  were  published  before  the  work 
went  to  press,  or  could  be  inserted  while  it  was  printing 
off:  the  rest  are  given  by  way  of  Addenda,  at  the  end 
of  the  work,  and  referred  to  in  the  Index.  These  deci- 
sionsy  being  more  than  five  hundred  in  number,  must  of 
course  make  a  material  difference  in  the  practice  of  the 
courts;  and  are  brought  down  to  Trinity  term  1815.  in 
the  King^s  Bench^  and  Trinity  term  1816.  in  the  Common 
Pleas.  There  are  also,  in  the  present  edition,  some  refe^ 
rences  to  the  modem  rules  and  decisions  on  the  plea  side 
of  the  court  of  Bxcbequer. 

The  proceedings  in  actions  by  and  against  attamies, 
and  against /n^on^^  in  custody  of  the  sheriff,  fee.  and  for  the 
removal  of  causes  from  inferior  courts,  are  placed*  in  this 
edition,  before  the  declaration  and  time  for  pleading  in  or- 
dinary cases;  and  some  other  transpositions  have  been 
made,  for  the  sake  of  perspicuity,  and  in  order  more  clearly 
to  connect  the  different  parts  of  the  subject.  In  particular, 
the  proceedings  against  bail  to  the  sheriff,  upon  the 
bail  bond,  are  placed  before  the  proceedings  against 
the  sheriff^,  to  compel  him  to  return  tjb^  wril,  and  bring 
in  the  body;  the  record  of  fiisi  prius  is  introdaced  after 
the  jury  process,  and  what  relates  to  common  and  special 
juries*  views,  evidesee,  and  witnesses;  and  imder  the  head 
of  eMCiflKm,  the  return  of  fieri  feci  is  treated  of  before  the 
return  of  nuUa  bona^nud  the  proceedings  thereon;  and  the 
writ  of  oapiM  ad  s€ai$fMiifndum,  sifter  the  fieri fitiiMf  and 
before  the  elegit. 
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The  reader  will  also  find^  in  the  present  editioui  some 
other  important  alterations  and  additions.  The  law  and 
practice  of  arr6st  are  treated  of  altogether,  in  the  ninth 
Chapter,  under  the  following  heads;  first,  for  what  causes 
of  action  it  is  allowed;  secondly,  the  affidavit  to  hold  to  bail; 
thirdly,  what  persons  may  or  may  not  be  arrested;  and 
lastly,  b}  whom,  and  under  what  authority,  when,  where, 
and  in  what  manner  the  arrest  may  be  made.  The  motions 
and  rules  of  the  courts  hare  been  newly  arranged,  in  the 
eighteenth  Chapter;  which  also  includes  the  doctrine  of 
attachmentSf  with  the  mode  of  proceeding  thereon,  and 
some  addition  to  the  practice  by  summons  and  order. 
In  a  subsequent  Chapter,  a  general  view  is  taken  of  the 
rolls  of  the  courts,  on  which  issues  and  other  matters 
of  record  are  entered,  with  the  entries  thereon,  and  by  whom, 
and  in  what  manner  they  are  made,  and  the  time  and  mode 
of  bringing  in  and  docketing  them;  and  in  the  Chapter 
on  executianSf  the  writ  of  retorno  habetulo  in  replevm  is 
treated  of,  as  well  as  the  writ  of  habere  facias  possessionem 
in  ejectment.  The  stamp  duties  on  legal  proceedings,  have 
been  also  carefully  stated  in  this  edition,  from  the  last 
general  stamp  act. 

Amid  such  a  variety  of  new  matter,  making  altogether 
more  than  a  sixth  part  of  the  whole  work,  some  errors 
must  necessarily  have  occurred:  These  the  author  trusts 
will  be  viewed  by  a  liberal  profession,  with  their  ac- 
customed candour;  especially  when  the  difficulty  is  con- 
sidered, of  altering  the  text  of  a  work,  after  it  has  been 
once  composed. 

The  general  order  of  the  proceedings  is  the  idame 
in  the  courts  of  King's  Bench  and  Common  Pleas:  and 
the     reader    will     observe,     that,     without      breaking    in 
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upon  that  order,  the  author  has  6rst  of  all  treated 
of  the  practice  that  is  common  to  both,  and  then  of 
what  is  peculiar  to  each,  or  different  in  one  from'  the 
other  of  them.  Where  the  practice  is  the  same  in  both 
coorts,  it  is  in  general  so  stated,  by  usinir  the  word  "  courts'' 
in  the  plural  number;  and  where  the  peculiarity  or  difference 
between  them  is  considerable,  it  is  commonly  made  the  sub* 
ject  of  a  distinct  paragraph;  but  otherwise  it  is  noticed  in  the 
fitame  paragraph,  and  most  frequently  at  the  end  of  it.  In 
referring  to  the  rittcSf  they  are  marked  with  the  initials  of 
the  courts  to  which  they  belong ;  and  in  citing  the  caseSf 
the  court  is  in  general  mentioned  in  which  they  were  de- 
cided. It  should  still  be  remembered  however,  that  the 
practice  was  originally  written  for,  and  confined  to  the 
court  of  King's  Bench ;  and  hence,  where  the  "  court"  is 
mentioned  in  the  singular  number,  it  must  be  understood  to 
mean  that  court,  unless  the  subject  matter  appear  by  the 
context,  or  reference  to  the  notes,  to  relate  to  the  practice 
of  both  courts,  or  be  confined  to  that  of  the  court  of 
Common  Pleas. 

For  the  manuscript  cases  referred  to  in  the  course  of  the 
work,  the  profession  are  chiefly  indebted  to  Mr.  Serjeant 
Bunnivgton,  the  late  Mr.  George  Wilson,  one  of  his  majesty's 
learned  counsel,  Mr.  Abbot ,  speaker  of  the  House  of  Commons, 
formerly  at  the  bar,  Mr.  William  Elias  Taunton^  and 
Messrs.  Maule  and  Selfvyn  J  whose  initials  are  added  in  the 
Table,  to  the  names  of  the  cased  they  respectively  furnished*. 

*  The  cases  of  Mr.  Serjeant  Runnington  are  from  E.  18  to  M.  27  Geo. 

III. ;  those  of  Mr.  Wilson  from  M.  22  to  T,  31  Geo.  III. ;  those  of  Mr. 

Abbci  from  £.  32  to  E»  39  Geo.  IIL;  those  of  Mr.   Tnunton  from  H.  40 

to  M.  49  Geo.  III.  inclusive;  and  those  of  Messrs.  Mauli  and  Sehoyn  during 

the  last  and  present  years. 
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The  few  which  are  not  marked,  were  communicated   singly, 
by  other  friends,  at  different  times. 

The  references  to  the  Practical  Farms  have  been  altered 
to  the  last  edition  of  them,  in  order  that  they  may 
sene  as  an  Appendix  to  the  present  edition  of  the 
Practice^  which  has  been  necessarily  repaged.  The 
Index  also  has  been  carefully  revised;  and  some  of  the 
titles  new  modelled  and  enlarged,  particularly  those  relating 
to  Arrest  9  Bankrupt,  Entries 9  Evidence,  Execution^  Fieri 
facias^  Habere  fadas  possessionem,  Retorno  haheiido.  Rolls, 
aod  Rules  of  the  Courts  in  particular  cases,  &c. ;  and  the 
whole  is  adapted  to  the  work  in  its  present  form,  pointing 
out  the  differences,  when  necessary,  between  the  practice  of 
the   courts. 

Upon  the  whole,  no  pains  have  been  spared  to  improve 
the  present  edition  :  and  it  is  now  submitted  to  the  pro- 
fession, as  exhibiting,  in  a  connected  point  of  view,  the 
practice  of  the  courts  of  King's  Bench  and  Common  Fleas, 
in  personal  actions;  with  the  particular  changes  it  has 
undergone  during  the  present  reign:  a  period  of  which  it 
may  with  truth  be  affirmed,  that  the  law  was  never  better 
administered,  nor  the  courts  of  justice  filled  with  more 
able   and  upright  judges. 

Temple, 

\a.  Jan*  1817. 
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By  way  of  introduction  to  the  following  work,  it  may 
not  be  improper  to  take  a  cursory  view  of  the  proceedings 
in  personal  actions,  in  the  courts  of  King's  Bench  and 
Common  Pleas;  and  the  practice  by  which  they  are  re-' 
golated,  from  the  commencement  of  the  suit  to  the  obtaining 
of  final  judgment  and  execution. 

The  general  nature  of  an  action  is  thus  given  by  an  elegant 
writer  on  the  law  and  constitution  of  England^.  **  A  person, 
(let  us  suppose,)  '^  who  has  a  cause,  of  action,  either  in  a  right 
"*  detained,  or  an  injury  done,  is  determined  to  bring  his 
^*  action ;  and  by  his  attorney,  takes  out  process  against  the 
^  party  complained  of ;  in  consequence  of  which,  the  party 
"  complained  of  (whom  we  call  the  defendant,)  either  puts 
^  in  common  or  special  bail,  as  the  case  requires.  The  de- 
''  fendant  being  thus  secured,  the  plaintiff  declares^  in  proper 
^  form,  the  nature  of  his  case.  The  defendant  answers  this 
^  declaration ;  and  the  charge  and  defence,  by  due  course 

*  o{ pleading,  are  brought  to  one  or  more  plain  simple  facts. 
**  These  facts,  arising  out  of  the  pleadings^  and  thence  called 

*  iisnes,  come  next  to  be  tried  by  a  jury.     The  jury  having 
^  heard  the  evidence  upon  the  issue  before  them,    find  (we 

*  will  suppose,)  a  verdict  for  the  plaintiff:  On  that  verdict, 

«  Wynnes  £«Oomiia,  Ditl.  II.  2  V.  p«  151. 
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^'Judgment  is  afterwards  entered:  The  plaintifTs  costs  of 
"  suit  are  then  taxed,  by  the  officer  of  the  court ;  and  the 
'*  judgment  is  put  in  execution,  by  levying  on  the  defendant's 
**  effects,  the  damages  given  by  the  jury,  and  the  costs  al- 
'^  lowed  by  the  court;  which  being  done,  there  is  an  end  of 
**  the  suit,  and  both  parties  are  once  more  out  of  court/' 

The  principal    proceedings    in   an  action    are   first,     the 
warrant    of    attorney^   to    prosecute    or    defend;    secondly, 
the   process   used    for    bringing  the  defendant    into   court; 
thirdly,    his    appearance   and    hail;.'  fourthly,    the  pleadings^ 
beginning  with   the   declaration;   fifthly,  the  issuer  sixthly, 
the    trial    or  determination    of  the    issue;     seventhly,    the 
judgment ;    and    eighthly,    the    execution :     To  which  may 
be  ad<led,    the  proceedings    in    scire  facias    to    revive   the 
judgment,  or  in  error  to  reverse  it;  though  these  are  rather 
to  be  considered  as   distinct  actions,    growing  out  of,   than 
as    parts     of    the    original    suit.      The  above   proceedings 
are  from  time  to  time  entered  on  the  rolls  of  the  court ;  which 
thence  take  their  denomination  of  the  warrant  of  attorney 
roll,  the  process  roll,   the  recognizance  roll,  the  imparlance 
plea  or  issue  roll,  the  nisi  prius    roll   or  record,  the  judg" 
ment  roll;  on  which  latter  is  entered  the  award  of  exectUion, 
the  scire  facias  roll,  and  the  roll  of  proceedings  on   writs 
of  error,  nud  false  judgment. 

Subordinate  to  these  principal  proceedings;  there  are  other» 
of  an  auxiliary  nature,  which  occur  in  the  course  of  a  suit  y 
such  as,  in  bailable  actions^  the  arrest  and  bail-bond,  with, 
the  proceedings  thereon,  or .  against  the  sheriff,  to  compel 
him  to  return  the  writ,  and  bring  in  the  body.  These  happw 
before  the  jplaintiff  has  declared  absolutely.    After  declaration 
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lod  before  plea,  the  defendant^  ia  order  to  prepare  for  his 
defence,  is  under  circumstances  allowed  to  crave  oyer  of  deeds, 
&0i  or  copies  of  written  instruments,  call  for  the  particulars 
tl  the  plaintiff's  demand^  or  claim  inspection  of  public  books, 
court  rolls,  &c.  or  he  may  move  the  court  to  change  the  venue^ 
consolidate  actions,  strike  out  superfluous   counts,  or   bring 
money  into  court.     After  issue  and  before  trial,  the  plaintiff 
should  giire  notice  of  trial,  sue  out  the  jury  process,  and  make 
ip  and  pass  the  record  of  nisi  prius ;  and  each  party  should 
prepare  a  brief  for  counsel,  and  subpoena  his  witnesses.     After 
trial  and  before  judgment,  the  unsuccessful  party  may  move 
the  court  for  a  new  trial,  or  in  arrest  of  judgment ;  or  for 
judgment  nan  obstante  veredicto,  a  repleader,  or  venire  facias 
de  novo. 

The  TariatioDS  in  the  proceedings  are  occasioned,  first,  by 
the  nature  of  the  action^  and  the  parties  by  or  against  whom 
it  is  brought;  as  whether  it  be  founded  in  contract  or  tort, 
or  be  brought  by  or  against  one  or  more  plaintiffs  or  defendants, 
by  the  assignees  of  a  bankrupt  or  insolvent  debtor,  or  by  or 
against  baron   and   feme,  surviving  partners,    executors    or 
administrators,  heirs  or  devisees,  &c. :  Secondly,  by  the  mode 
of  commmdng  the  action ;  as  whether  it  be  commenced  origi« 
nally  in  the  King^s  Bench  or  Common  Pleas,   or  removed 
thither  from  an  inferior  court ;  and  in  the  former  case,  whether 
it  be  commenced  by  original  writ,  bill  of  Middlesex  or  latitat^ 
\\  tapias  quare  clausumfregit,  or  attachment  of  privilege,  or  by 
bill  exhibited  to  the  court,    and  brought  against    common 
if  persons,  or   peers  of  the  realm,    members   of  the  House  of 
^f  Commons,  corporations,  hundredors^  attornies,  officers  of  the 
eourt,  or  prisoners  in  the  actual  custody  of  the  sheriff  or  mar- 
dbl :    Thirdly,  by  the  nature  of  the  process  used  for  bringing 

e  2 


XXXvi  INTRODUCTION. 

the  defendant  into  court ;  which  is  either  a  mere  summoni 
ah  attachment  or  distringas  against  his  property,  or  a  capit 
against  his  person^  which  latter  process^  in  point  of  form, 
common  or  special,  and  in  effect  is  bailable  or  not  bailable 
and  upon  a  bailable  capias,  the  defendant  is  either  taken,  < 
stands  out  to  process  of  outlawry  :  Fourthly,  by  the  appearam 
of  the  parties ;  and  whether  they  prosecute  or  defend  tli 
action  in  person  or  by  attorney,  or  in  case  of  infancy,  by  pn 
cheinamy  or  guardian :  Fifthly,  by  the  course  which  the  pn 
ceedings  take ;  and  tvhether  the  action  be  prosecuted,  or  abal 
by  the  death  of  the  parties,  or  the  plaintiff  voluntarily  abando 
it  by  a  discontinuance,  nolle  prosequi^  stet  processus,  ov  casseii 
billa  vel  breve,  or  make  default,  and  suffer  judgment  of  noi 
pros  for  not  declaring,  replying,  or  entering  the  issue,  < 
judgment  as  in  case  of  a  nonsuit  for  not  proceeding  to  trial,  i 
the  defendant  compromise  or  compound  the  action,  confess] 
or  let  judgment  go  by  default. 

If  the  action  be  prosecuted,  the  variations  in  the  pr 
ceedings  are  occasioned,  sixthly,  by  the  nature  of  tl 
declaration  and  subsequent  pleadings;  as  whether  the  decl 
ration  be  common  or  special,  and  consist  of  one  or  mo 
counts,  and  whether  it  be  in  chief  or  by  the  bye,  ar 
delivered  or  filed  absolutely  or  de  bene  esse^  and  wheth 
the  defendant  plead  or  demur  thereto,  and  if  he  plea 
whether  it  be  to  the  jurisdiction  of  the  court,  in  abat 
ment,  or  in  bar,  and  if  ihe  latter,  whether  he  plead  01 
of  more  pleas,  and  whether  they  be  general  or  specii 
and  if  special,  whether  the  replication  thereto  be  in  denii 
or  confession  and  avoidance,  or  by  way  of  estoppel, 
pew  assigfii  the  injury  complained  of,    and    whether   the 
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be  tny  rejoinder,  surrejoinder,  rebntter,  or  surrebntter,   and 

of  what  it  consists :    Seventhlyi    by  the  nature  of  the  issue 

joined  upon  the   pleadings;    as   whether  it   be   an    issue  in 

fad  or  in  law,    and  if  in  fact,   whether  it   be  triable  by 

the  court   upon  nul  tiel  record^  or  by  a  jury  upon  pleadings 

coDchiding'  to  the  country :    Eighthly,  by  the  mode  of  trialf 

and  the    proceedings    in    the   course   of   it;    as  whether,  it 

be  at  bar  or  nisipritis^  or  by  a  common  or  special  jury,  or 

the  defendant  at  the  trial  plead  puis  darrein  continuancef  or 

the  parties  agree  to  withdraw  a  juror,  or  refer  the  cause  to 

arbitration,  or  there  be  a  nonsuit  or  verdict,  and  if  a  verdict, 

whether  it  be  general  or  special,  or  there  be  a  special  case, 

bill  of  exceptions,  or  demurrer  to  evidence:  Ninthly,  by  the 

nature  of  the  judgment;  which  is  either  for  the   plaintiff  or 

defendant,  for  ^the  former  by  confession,  tion  sunk  informatus, 

or  nihil  didi,   for  the  latter  on  a  nonpros^  discontinuance, 

noUe  prosequi^  cassetur  hilla  vel  hreve^  retraxit^  nonsuit,  or  as 

in  case  of  a  nonsuit,  and  for  either  party  upon  demurrer,  nul 

tiel  record,  or  verdict:    Lastly,  by  the  species  of  execution; 

as  whether  it  be  hy  fieri  facias  against  the  defendant's  goods, 

by  capias  ad    satisfaciendum   against    his   person,   by  elegit 

against  his  goods  and  a  moiety  of  his  lands,  or  by  extendi 

faciaSf  or  extent,  against   his  body    lands  and   goods,   or  in 

some  cases  against  his  lands  and  goods,  or  lands  only. 

The  practice  of  the  court,  by  which  the  proceedings  in 
an  action  are  governed,  is  founded  on  ancient  and  imme- 
morial usage*,  regulated  from  time  to  time  by  rules  and 
orders,  acts  of  parliament,  and  judicial  decisions.  The 
practice  is  the  law  of  the  court,  and  as  such  is  a  part  of 

ti  

f  This  usage  may  not  improperly  be  ierme<J  the  common  la^r  of  practice. 
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the  law  of  the  land*}  and  it  has  been  so  strictly  adhered 
to,  that  in  the  case  of  Betvdley^,  a  practice  of  seven  years 
only  was  allowed  to  prevail  against  the  express  words 
of  an  act  of  parliament''.  The  rules  and  orders  of  the 
court  are  either  such  as  are  made  for  the  regulation  of  its 
general  practice,  or  such  as  apply  only  to  the  proceedings 
in  particular  causes.  The  general  rules  are  confined  in 
their  operation  to  the  court  in  which  they  are  made;  and 
for  the  most  part  respect  the  mode  of  conducting  the  pro- 
ceedings. Hence  we  find,  that  acts  of  parliament  are 
sometimes  necessary,  to  introduce  regulations  extending  to 
all  the  courts,  or  creating  some  change  or  alteration  in  the 
proceedings  themselves.  And  as  questions  arise  respecting 
the  regularity  of  the  proceedings,  the  courts  are  called  upon 
to  settle,  by  judicial  decisions,  the  course  of  their  own 
practice,  or  to  fix  the  construction  of  the  rules  or  acts  of 
parliament  which  have  been  made  respecting  it. 

Sueh  is  the  nature  of  practice:  upon  which  it  is  ob- 
servable, that  as  the  actions  and  proceedings  in  general 
are  the  same,  in  all  the  superior  courts  of  common  law,  there 
must  necessarily  be  a  great  uniformity  in  the  practice  of 
each ;  and  especially  when  it  is  considered,  that  the  courts 
have  in  many  instances  adopted  the  same  general  rules^ 
and  are  governed  by  the  same  acts  of  parliament,  in  the 
construction  of  which  their  decisions  must  of  course  be 
similar.     The    principal   differences  arise  frop  the  original 


*  Jenk.  Cent.  195.  a  Co.  17.  4  Co.  93.  (^).  Hard.  98,   s  Se*.  Cm.  34a: 
I  Wils.  162.  4  Bur.  2572. 

*  1  P.  Wms.  207.  223. 

*  2  Str.  7SS.  and  aee  3  Bur.  1755.  Sed  qttareP 
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9mtUution  of  each  particular  court,  its  jurifKiiction  and 
officers^  and  the  peculiar  ruks  laid  down  for  regulating  its 
proceedings;  and  tbey  consist  for  the  ipost  part  in  the 
nature  of  the  process  used  for  bringing  in  the  defendant, 
&C.  and  the  manner  in  which  it  is  returnable,  the  time^ 
prescribed  or  allowed  for  particular  purposes,  and  the  modes 
of  transacting  business  by  the  court  or  its  officers\ 

In  the  following  work,  it  is  the  author's  intention  to  treat 
of  personal  actions,  and  the  various  means  of  commencing, 
prosecuting  and  defending   them,    in    the  courts  of  King's 
Bench  and  Common  Pleas:    And  with  that   view,   he  has 
considered  the  proceeding^,  in  the  order  in  which  they  pre- 
sent themselves^  and  follow  one  anoUier  in  the  course  of  the 
suit;  and  has  endeavoured  to  explain,  not  only  the  principsd 
proceedings,  but  also  such  as  are  of   a  subordinate  nature, 
with  all  the  variations  attendant  upon  each,  by  a  methodical 
arrangement  of  the  several  acts  of  parliament,  rules  of  court, 
and  judicial  decisions  respecting  them.     In  stating  the  mode 
of  commencing  the  suit,  he  has  attended  to  the  jurisdiction 
of  the  courts,  as  it  is  exercised  by   original    writ,    bill,    or 
attachment  of  privilege.      The  proceedings  against  peers  of 
the  realm,  corporations  and  hundredorSf  are  classed  under  the 
bead  of  proceedings  by  original  writf  to  which  outlawry  is 
considered  as  an  incident;  and  the  proceedings  against  members 
of  the  House  of  Commons,  on  the  statute  1*^  &  13  W.  III. 
e.  3.  as   well  as  against  attornies  and  officers  of  the  court, 
and,  in  the  King's  Bench,  against  prisoners  in  the  actual  cus- 
tody of  the  sheriff  or  marshal,  under  that  of  proceedings  by 


'  It  were  to  be  vishedf  that  many  of  these  differences  were  abolished,  in 
order  to  render  the  practise  mors  simple  and  uniform. 
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bill.  Tbe  doctrine  of  pleas  and  pleadings  and  of  demarrers, 
amendments  and  jeofails,,  is  considered,  with  reference  to 
the  different  actions,  so  far  as  appeared  to  be  necessary  for 
understanding  the  practice  of  the  courts :  And  the  reader  will 
here  find  a  fall  account  of  the  practice  on  motions,  and  the 
cases  in  which  the  courts  will  set  aside  or  stay  the  proceed- 
ings, the  subject  of  arbitration,  and  the  law  of  damages  and 
costs,  the  doctrine  of  extents,  in  chief  and  in  aid,  with  the 
proceedings  in  scire  Jacias  and  error.  The  proceedings  in 
criminal  cases  in  general,  and  in  real  and  mixed  actions, 
being  foreign  to  the  purpose  of  this  work,  are  only  inciden- 
tally mentioned  in  the  course  of  it.  The  doctrine  of  attach^' 
ments  however,  is  considered  as  it  arises  out  of,  and  is  con- 
nected with  the  proceedings  in  civil  suits;  and  a  collection 
will  be  found,  in  the  second  volume,  of  all  the  cases  deter- 
mined by  the  court  of  Common  Fleas,  on  the  amendment  of 
Jmes  and  recoveries. 


CHAP.   I. 


(y  Actions,  and  the  Ti»rE  limited  for  <7ieir  Commence- 
ment;   and    of    the    Notice    of  Action,    and   other 

P&CUMIN  ARIES. 

ACTIONS  are  commonly  divided  into  criminal,  or  such 
as  concern  pleas  of  the  crown,  and  cttnV,  or  such  as  con- 
cern common  plea8\  And  these  latter  are  again  divided  into 
rfo/,  persanalf  and  mured  actions.  In  a  real  action,  the  pro- 
ceedings are  in  rem,  for  the  recovery  of  real  property  only ; 
in  a  personal  action,  they  are  in  personamy  for  the  recovery  of 
specific  chattels,  or  of  some  pecuniary  satisfaction  or  recom* 
pence ;  and  in  a  mixed  action,  they  are  in  rem  et  personam, 
for  the  recovery  of  real  property,  and  damages  for  withhold- 
ing it. 

Personal  actions  are  ex  contractu,  vel  ex  delicto;  being 
fcunded  upon  contracts,  or  for  wrongs  independently  of  con- 
tract^  Actions  upon  contracts  are  Account,  Assumpsit, 
Covenant,   Debt,  Annuity,  and  Scire  facias. 


•Co. Lit  284.  b.  Cowp.  391. 

*  I  Bac.  Abr.  a6.  Gilb.   C.  P.   J. 

libe  outline  here  given  of  personal  ac« 

te  if  not  intended  to  point  out  the  par- 

^tsbr  cafet  in  which  they  are»  or  are 

ttt  OBintafnable;  but  merely  to  exhibit 

sgeoefal  view  of  them,  and  the  form  they 

Mae  10  pleading,  to  which  the  prac* 

tb  of  the  courts  more  Immediately  re- 

hefc    To  fiU  up  this  outline,  and  ob- 


tain full  information  on  the  doctrine  of 
personal  actions,  and  the  facts  necessary 
to  support  them^  sec,  besides  the  more 
elementary  works  of  Mr.  Justice  Black" 
stone.  Reeves f  and  Woodeson,  the  appro- 
priate titles  in  the  Abridgements  ofRolIe, 
D'jtnverSf  Viner^  and  Bacon  ;  Comyns*s 
Digest;  Lord  Chief  Baron  Gilberi's 
treatises  on  the  actions  of  debt  and  re/Je' 
vin  ;  the  law  of  Nisi  PriuSfby  Mr.  Justice 
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Account  lies  at  common  law  against  a  guardian  in  socag^^ 
bailiff  or  receiver^  to  compel  an  account  of  profits,  or  monicit 
received  by  the  defendant* ;  and  by  the  statute  4  &  5  Anne, 
c.  16.  §  27.  it  may  be  maintained  against  the  executors  and 
administrators  of  every  guardian,  bailiff,  and  receiver,  and  also 
by  one  joint-tenant  and  tenant  in  common,  his  executors  and 
administrators,  against  the  other,  as  bailiff,  for  receiving  more 
than  comes  to  his  just  share  or  proportion,  and  against  his 
executors  and  administrators.  The  proceedings  in  this  action 
being  difficult,  dilatory  and  expensive,  it  is  now  seldom  used, 
especially  as  the  party  has  in  general  a  more  beneficial  remedy, 
by  action  for  money  had  and  received,  &c. ;  or,  if  the  matter 
be  of  an  intricate  nature,  by  resorting  to  a  court  of  equity* 
But  an  action  of  account  is  still  the  proper  remedy  for  inves- 
tigating and  settling  a  long  and  intricate  running  account, 
unless  recourse  be  had  to  a  court  of  equity ;  it  being  held, 
that  an  action  of  assumpsit  cannot  be  maintained  on  a  running 
account  between  merchants,  or  between  a  uierchant  and  his 
broker^ 

Assumpsit,  which  is  now  become  the  most  common  action 
of  any  upon  contracts%  lies  for  the  recovery  of  clamageSf  upon 
promises,  express  or  implied,  without  deed.  These  promises 
are  various,  according  to  the  subject-matter  of  them,  and  the 
considerations  upon  which  they  are  founded.  In  general,  they 
are  to  pay  or  repay  money,  or  to  do  or  forbear  some  other  act. 
Promises  to  pay  money  are  by  far  the  most  numerous  of  any> 
and  may  be  classed  in  the  following  order :  First,  the  indebi^ 
talus  assumpsit,  on  a  promise  to  pay  a  precedent  debt,  for  the 
dale^  assignment  or  use  of  lands,  &c.  the  sale,  exchange  or 


SttBer f  JSsfitnasje,  SLud  Selw^ ;  Mi\  Ser-  *»  a  Campb.  238.    but  see  5  Tannt, 

jeant    WtlRams^s    Notes  on   Saunders;  431.  1  Marsh.  115.  S,  C.  5  Taunt. 43*. 

and  ChUty  on  Pleading,  i  V.  Chap.  Ilr  In  (a*) 

the  action  of  atsumpslt  in  particular,  the  ^  The   action    of  assumfuit,    thoogfr 

contracts  on  which  it  is  founded  are  very  founded  upon  contract,  is  properly  an  JB^^ 

Ailly  treated  of  by  Mr.  Comyn,  and  the  tion  upon  Uic  ^iwr.  z  Bac.  Abr«  jo.GttH 

pleadings  therein  by  Mr.  E*  Latva.  C*  P.  6.                                               1 

*  Co.  Lit.  172.  a.  't 
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lire  of  cattkf  of  goods,  necessaries,  or  works  and  serrices : 
Secondly,  the  quantHtn  meruit  or  valebant^  on  a  promise  to  pay 
he  plarntiiF^  for  the  like  considerations,  as  much  money  as  he 
deferred  to  hare,  or  for  goods.  Sec.  as  much  as  they  were  rea- 
sooably  worth':  Thirdly,  the  tnWmtil  computasseni,  on  a  pro- 
mise to  pa^'  the  sum  dne  on  an  account  stated  between  the  par- 
ties.    The  above  arie  usually  denoniin^ited  common  assumpsits: 
Foarthly,  the  assumpsit  on  a  promise  to  pay  money,  in  con« 
sideration  of  a  l^al  liability  to  pay  it,  which  may  be  termed 
t)mliabiKiy  assUntpsiP;  as  upon  a  bill  of  exchange,  (inland  or 
fereign,)   banker- s  draft,  promissory  note,  bye-law  or  foreign 
judgment ;  or  for  a  fine  on  admission  to  copyhold  premises^ 
legacy  charged  on  land,  toll,  port-duty,  contribution  to  party* 
Walb,  &e»^:  VifMjj  mutual  promises^  which  are  either  to  p*y 
money,  as  on  wagers  or  feigned  issues,  or  to  do  some  other 
act,  as  to  marry,  8cc.  or  to  perform  specrial  agreements,  charter^ 
parties,  policies  of  assurance,  or  awards ;  the  breach  of  which 
may  consist  either  in  the  non-payment  of  money,  or  the  non« 
performance  of  somd'other  act :  Sixthly,  special  assumpsits^  on 
promises  to  pay  money,  founded  on  some  consideration  exe* 
cated  or  executory ;  as  in  consideration  of  marriage,  the  sftte, 
assighment  of  use  of  lands,  &c.  tithes,  the  sale,  exchange  or 
Inre  of  cattle  or  goods,  necessaries,  forbearance,  works  and  ser* 
Tices,  or  indemnity ;  which  promises  may  be  made  either  by 
the  party  benefited,  or  by  third  persons.     Promises  to  rq^Hty 
money  are  express  or  implied  ^  the  latter  may  in  general  be 
given  in  evidence  under  the  common  count  for  money  had  and 
itcei?ed« 

l^pBcial  assumpsits  on  promises  to  do  or  forbear  some  other 
let,  may  be  considered  as  they  relate  to  persons,  real  pro- 


'Tbe  dffiereoce  between  tke  indehUa*  the  defendant's  fiability  are  aet  fprth  fpe* 

BsMBiy  oisumfuH  \;  that  in  the  daily  in  the  dedaratioo. 
r,  the  promiae  if  founded  on  a  pre-        ^  The  promises  that  hare  been  hither^ 

^^Ag  debt,   the    conndersitioti   for  to  mentioned,  are  for  the  most  part  i m- 

Mfcfc  if  fCtted  generally;  bat  in  the  fUUd:  those  which  follow  are  gencraliy 

faner,  the  circamstances  which  induce  cxfinss, 

b2 
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perty,  or  personal  property ;  and  are  firsts  to  sell,  assign,  or 
exchange  lands,  &c. ;  or  by  or  against  landlord  or  tenant,  tQ 
take,  let,  bold,  repair,  cultivate,  or  quit  tbem :  Secondly,  upon 
a  sale  or  exchange  of  cattle  or  goods,  to  accept,  deliver,  take 
back,  or  return  ibem ;  or  upon  a  warranty,  as  to  their  title^ 
quality,  or  value :  Thirdly,  upon  a  bailment  of  cattle  or 
goods,  to  be  kept,  either  generally  or  by  way  of  pledge  ;  con- 
cerning cattle  or  goods  lent  or  let  to  hire;  or  against  carriers, 
wharfingers,  farriers,  &c. :  Fourthly,  to  provide  necessaries, 
for  the  plaintiff  or  for  third  persons :  Fifthly,  to  forbear  to  sue^ 
or  give  time  for  the  payment  of  a  debt :  Sixthly,  to  perform 
works ;  under  which  may  be  classed  promises  made  by  profes- 
sional persons,  as  attornies/  surgeons,  &c« ;  or  respecting  real 
or  personal  property  :  Seventhly,  upon  a  retainer,  to  serve  or 
employ:  Eighthly,  respecting  real  or  personal  securities: 
Ninthly,  to  account  for  the  profits  of  lands,  or  for  money  or 
goods,  &c. :  And  lastly,  on  promises  of  indemnity. 

Covenant  lies  for  the  recovery  of  damages^  upon  contracts 
by  deed.  This  action  is  founded  upon  articles  of  agreement^ 
awards,  charter-parties  of  affreightment,  policies  of  assurance, 
indentures  of  apprenticeship,  leases,  mortgages,  &c. ;  and  is 
either  for  the  non-payment  of  money,  or  for  not  doing  or  for« 
bearing  some  other  act. 

Debt  lies  for  the  recovery  of  a  sum  certain :  First,  on  re^ 
cards;  as  judgments,  or  recognizances :  Secondly,  on  sfiedatr 
ties;   as    single    bills   or    bonds,    by  or  against  the  parties 
or  their  personal  representatives,  or  against  heirs  or  devisees ; 
or  upon  articles  of  agreement  to  pay  money,  leases,  mortgages^ 
Sec:   Thirdly,  upon  simple  contracts;  as  for   services  aodL 
works,  monies,  &c.  it  being  a  rule,  that  wherever  indebitatMi^ 
assumpsit  lies,  debt  will  also  lie;  or  on  bills  of  exchange^ 
banker*s  drafts,  promissory  notes,  bye-laws,  or  foreigpi  judge- 
ments, pr  for  fines  and  amerciaments,  &c. :  Or  lastly,  it  is  found-  ^ 
ad  m  fnalefido ;  and  lies  s^atnst  sherifis,  &c.  for  escapes  aflEev;< 
judgment,  or  upon  acts  of  parliament,  by  the  parties  grieTi 
©r  common  informers.  . 
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Annuity  is  an  action  which  lies  for  the  recovery  of  an  an- 
nuity, or  yearly  payment  of  a  certain  sum  of  money,  granted 
to  another  in  fee,  for  life  or  years,  charging  the  person  of  the 
grantor  only ;  and  it  may  be  brought  by  the  grantee  or  his 
imrs,  or  his  or  their  grantee^  against  the  grantor  or  his  heirs\ 
This  action  is  at  present  out  of  use,  being  superseded  by  the 
ictioD  of  debt  or  covenant.  Scire  facias  lies  by  or  against 
the  parties  or  their  representatives,  to  have  execotion  on  a 
JB^ment,  statute  or  recognizance,  for  the  sum  recovered^  or 
acknowledged  to  be  due. 

Actions  for  wrongs  are  Case,  Detinue^  Replevin,  and 
TretpoMs  vi  Sf  urmis. 

Actions  on  the  cose  are  founded  on  the  common  law,  or 
given  by  act  of  parliament ;  and  lie  to  recover  damages,  for 
consequential  wrongs  or  torts,  to  persons  individually  or  rela- 
tively; or  to  ^1  or  personal  property,  or  some  right  or  privilege 
incideot  thereto.     These  actions  are  either  ex  delicto,  or  quasi 
ex  contractu :  and  they  are  said  to  arise  from  mal-feazance,  or 
doing  what  the  defendant  ought  not  to  do ;  nan-feazance,  or 
not  doing  what  he  ought  to  do ;  and  mis-feazance,  or  doing  what 
he  ought  to  do,  improperly ;  and  they  are  commonly  for  doing 
or  omitting  something  contrary  to  the  general  obligation  of 
kw,  the  particular  rights  or  duties  of  the  parties,  or  some 
implied  contract  between  them.     To  persons,  individually,  ex 
delicto,  they  are  for  some  consequential  hurt  or  damage,  arising 
from  public  nuisances,  or  keeping  mischievous  animals^;  in 
attore  of  conspiracy;  for  malicious  prosecutions,  of  civil  suits 
or  criminal  charges;  libels,  scandalum  magnatum,  or  defama- 
tion of  common  persons;  against  justices  or  other  officers,  for 
itfosing  bail,  &c.:  or,  quasi  ex  contractu,  against  surgeons,  &c. 


'  Co.  iJt.  144*  k  wrongs  hereafter  referred  to,  as  aflfecting 

^  Tbif  and  some  other  of  tht  wrongs  fienonal  frofurty,  may  and  do  sometimes 

hat  McntioDed,  as  kStdkngfunonty  may  affect  fiertous,  as  Degh'geoce  in  ridiog 

mi  do  frequently  affect  /b#r#oiM/ property,  horses,  and  driring  carriages,  &c« 
Aad  on  the  other  band,  some  of  the 
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for  improper  treatment.  To  persons  relatively ^  ex  deUcto,  they 
are  for  seducing,  enticing  away,  or  harbouring  wives  or  servants, 
per  quod  consortium  vel  servitium  amisit^.  To  real  property 
corporeal^  ex  delicto^  they  are  for  nuisances  of  a  private  nature, 
to  houses,  lands,  &c.  to  the  prejudice  of  the  plaintifTs  possession 
or  reversion ;  or  on  the  riot  or  black  act :  or  quasi  ex  contractu^' 
against  tenants,  in  nature  of  wsiste ;  for  not  repairing  fences,  or 
for  not  carrying  away  tithes,  &c.  And  to  real  property  tncoT'* 
porealf  ex  delicto^  they  are  for  disturbance  of  common  of  pasture, 
&c.  ways,  offices,  franchises,  tolls,  ferries,  and  seats  in  churches. 
To  personal  property,  ex  delicto^  they  are  actions  of  trover  and 
conversion ;  for  negligence^  in  riding  horses,  driving  carriages, 
navigating  vessels,  or  performing  works ;  against  aheri&  »nd 
other  officers,  for  escapes,  false  returns,  or  taking  insufficient 
pledges.  &c. ;  for  excessive  or  irregular  distresses,  poond-hreacb, 
and  rescue  of  distresses  for  rent  or  daixiage-feasaQt ;  rescue  of 
prisoners  i  unlawfully  exercising  tr«des,  or  infringing  pfiteats, 
copy  rights,  &c.;  false  and  deceitful  represeiitations ;  or  on  4fae 
statutes  of  hue  and  cry,  &c. :  ov quasi  ex  contractu^  for  deceit  on 
the  sale  of  cattle  of  goods,  or  immoderate  use  of  tham,  wben 


*  In  the  former  editions  of  thiB  work,  forty  shtlUogs  damagef,  he  is  nerertheleM 

actions  for   crimioai  conversa^on,   de-  entitled  to  fuK  cof^.  j  -Salfc.  zq6,  a  Ld, 

baucbiag  daugt^ers,  and  beatii^  oriip-  Ray;m.^3i.  S.C*  3Wil««3i9.  ^Blafu 

prisoning  wives  or   seryaqts,  fur  quod  Rep.854«  S.C.aodseesDumf.^  Eastf 

coMortiumvel lerviiiumamuitfyffcredsa^  i^?*  5  Dumf.  &  East,  361.  5  East,  45* 

lander  the  head  of  actions  on  the  c0te;  and  6  East,  251.  387.     But  as  these  actions, 

in  prineipk  they  seem  to  be  so,  for  the  in  point  oi  fornif  are  laid  vi  ei  armU  and 

following  reasons:  First,  that  the  wrongs  conira  pacemf  it  has  been  detenniaed, 

complained  of  therein  are  not  immediate,  that  they  are  to  be  considered  ^s  s^ctiooi 

but  consequential:    Secondly,  that  the  oFfres/uusf  2  New  (lep.  C.  ?•  476.  and 

plaintiff' may  declare  for  them  by  bijl,  with  accordingly  it  is  held,  that  a  count  nay 

a  quod  cum,  which  is  not  allowed  in  tres"  be  joined  therein  forbreaking  and  entering 

pass ;  2  Salk.  636.  i  Str.  621.    Thirdly,  the  plaintiff's  house,  or  other  tre^os,  vi 

that  in  these  actions,  the  plea  of  the  statute  €i  armis  :  id,  ibid,  2  Maule.  &  Seh  436.  ] 

of  limitations  is   not  guilty  withm  six  Campb.  526.  (n.}  S.  C.  in  like  ipanper  at 

years;  2  Wils.  85.  2  Bur.  753.  Bul.^.  t/espass  and  rescue  may  be  joinie4t  % 

PH.  28.  S.  C.  6  East,  387.  S.  P.  temb.  Lutw.  1249.    '  ^'  ^?^W'  !^3«  though 

and  not,  as  in  trespass  and  assault  ^thin  th^  copse^juences  of  a  rescue  8ee|D  to  be 

four  years.  2  iSalk.  420.   And  lastly,  that  properly  t^e  ^ubjecf  of  ^n  action  pn  dy 

though  the  plaintiff  should  not  recoyer  case. 
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kill  or  let  to  hire;  and  against  innkeepers,  carriers,  by  land  or 
by  water,  wharfingers,  farriers,  &c. 

Dkttkui:  lies  npon  a  purchase^  bailment,  or  finding,  for  the 
reeofvery  of  goods  tit  speciCf  or  damages  for  detaining  them. 
Aad  }n  this  action,  when  the  goods  are  alledged  to  have  come 
to  the  defendant  by  finding,  it  is  sufficient  for  the  plaintiff  to 
piove  that  they  came  to  him  by  wrong;  at  least,  unless  the 
finding  be  traversed*.  Replevin  lies  to  recover  damages  for 
»i  immediate  wrong,  without  force,  in  taking  and  detaining 
cattle  or  goods,  under  a  distress  for  rent  or  damage-feasant, 
&c. ;  and  answers  to  the  action  of  trespass  de  bonis  agportatis* 
Trsspass  m  et  armis  lies  to  recover  damages  for  immediate 
wrongs,  accompanied  with  force ;  to  the  person^  by  menaces, 
assault,  battery,  wounding,  mayhem,  or  false  imprisonment ;  to 
Ttal  property,  as  houses,  lands,  fisheries,  or  wateixourses ;  and 
tojperMNo/  property,  by  destroy ing»  damaging,  taking  away, 
detaining,  or  converting  cattle  or  goods. 

Upon  cantractSf  the  action  should  be  brought  by  the  party 
with  whom  the  contract  was  made,  if  living ;  or,  if  dead,  by 
bis  executors  or  administrators:  And  it  should  be  brought  against 
^  party  who  made  the  contract,  or  if  he  be  dead,  against  his 
execatorsor  administrators'";  or  upon  a  bond,  against  bis  heirs 
aad  devisees.  Where  there  are  several  parties  to  a  contract, 
dieaction  should  be  brought  by  or  against  all  of  them,  if  living""; 
or  if  some  are  dead,  by  or  against  the  survivors^:  And  an  action 
may  be  brought  by  or  against  a  surviving  partner,  for  his  own 
debt,  as  well  as  for  that  which  was  contracted  in  the  life-time  of 
Ae  deceased^  If  an  action  be  brought  upon  a  joint  contract, 
iff  one  of  several  partners,  the  plaintiff  will  be  nonsuited,  or 
have  a  verdict  against  him^:  But  if  it  be  brought  against  one 
#f  several  partners,  he  can  only  plead  in  abatement ;  though 


*  I  Mtv  Sep.  C.  P.  140.  *  3  Domf.  iSc  East,  433.  5  Durnf^  ft 

*  I  yttof^  &iu9d.  2 16  ( I ).  East,  493.  6  Durnf.  &  EaK,  582. 

'  M  291.  h  (4).  f  %  Str.  820.  I  Wm9.  S«uid»  ^91  f/' 
t  z  Wna. Saaod.  122  ( i), 
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the  plaintiff  knew,  and  even  contracted  with  the  other  partners'. 
A  contract  being  a  clwse  in  action,  was  not  assignable  at 
common  law,  so  as  to  entitle  the  assignee  to  an  action  in  his  own 
name^:  but  there  was  an  exception  to  this  rule  in  the  case  of 
foreign  bills  of  exchange,  upon  which  an  action  might  have 
been  maintained  in  the  name  of  the  indorsee:  and  the^same 
doctrine  was  afterwards  applied  to  inland  bills'";  and  extended 
to  promissory  notes,  by  the  statute  3  &  4  Anne,  c.  9.:  and  by 
other  acts  of  parliament^  actions  may  be  maintained  by  the 
assignee  of  the  reversion,  or  against  the  assignee  of  a  lease, 
where  the  covenants  run  with  the  land"^ ;  or  by  the  assignees  of 
a  bail^  or  replevin^  bond,  or  of  the  effects  of  a  bankrupt',  or 
insolvent  debtor**:  but  uppn  the  contract  of  a  bankrupt  or  insol- 
vent debtor,  an  action  does  not  lie  against  his  assignees. 


For  wrongs^  independently  of  contract,  the  action  must  be 
brought  by  the  party  to  whom  the  injm*y  is  done,  against  the 
party  doing  it.  And  if  either  of  the  parties  die,  the  action  is 
gone;  for  it  is  a  rule,  that  actio  personalis  moritur  cum  personal. 
But  there  are  some  exceptions  to  this  rule,  chiefly  arising  from 
an  equitable  construction  of  the  statute  4  Edw.  III.  c.  7.  by 
which  executors  shall  have  an  action  of  trespassj  for  a  wrong 
done  to  their  testator^  Where  several  parties  are  jointly  con- 
cerned in  interest,  or  have  suffered  a  joint  injury  ^  they  may  and 
ought  to  join  in  the  same  action ;  and  if  they  do  not,  the  de* 
fendant  may  plead  in  abatement,  but  cannot  otherwise  take 
advantage  of  the  objection"".     And  as  wrongs  are  of  a  joint  and 


*  2  Atk.  S  io«  ^  Bur.  a6i  i.  2  BI.  Rep. 
947«  5  Purnf.  &  East,  649.  i  Wms. 
Saund.  291*  c,  d. 

^  For  the  doctrine  as  to  the  assignment 
of  choses  in  action,  see  Chitty  on  Bills, 
p.  5,  &c» 

« IJ.  7. 

*  Stat.  32  Hen.  VIII.  c.  34. 

*  Stat.  4  &  5  Ann«  c.  z6.  $  20* 
'   f  Stat.  1 1  Geo.  II.  c.  19.  ^  23. 

<  Stat.  X  Jac.  I.  c  15.  §  i^* 


*>  Stat.  54.  Geo.  Ill,  c.  28.  §  17. 

I  I  Wms.  Saund.  216(1). 

^  2  Bac.  Abr.  444,  5.  and  see  Cowp. 
37^.  X  Wms.  Saund.  2 16.  a* 

'  2  Saund.  11^.  i  Vent.  167.  2  Leiw 
97.  S.C.  ]  Ld.  Raym.  127.  2Wils.4i4. 
2  Wms.  Saund.  116.  a  (2). 

"  6  Durnf.  8c  East,  766.  7  Dnmf.  & 
East,  279.  *  5  East,  420.  x  Wms.  Saundt 
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xrend  nature,  the  plaintiff,  may  proceed  against  all,  or  any  of 
the  parties  who  committed  them ;  and  it  is  no  plea  in  abate- 
ment, that  there  are  other  partners  not  namedS  In  bring^ngr 
actions  by  or  against  hu^Kmd  and  wifet  the  rule  is,  that  wherever 
the  cause  of  action  would  survive  to  or  against  the  wife,  they 
ought  in  g^eral  to  sne  or  be  sued  jointly^;  and  this  rule  holds 
as  well  with  regard  to  contracts  as  wrongs.  But  sometimes, 
and  particularly  where  the  cause  of  action  arises  during  cover- 
ture, the  husband  is  allowed  to  bring  the  action  in  his  own  name, 
or  in  the  joint  names  of  himself  and  his  wifc^ 

The  plaintiff  in  some  cases  has  his  election  to  bring  one  species 
6f  action  or  another  for  the  same  cause ;  as  in  actions  upon 
contracts,  he  may  bring  assumpsit  or  debt  upon  asimple  contract, 
ur  debt  or  covenant  upon  a  specialty,  for  the  non-payment  of 
HMMney :    Or,  if  the  breach  of  a  simple  contract  cousist  in  tnis^ 
ftazoHce,  he  may  declare  in  assumpsit,  or  in  case  on  the  special 
drcninstances'';  as  for  deceit  on  the  sale  of  cattle  or  goods,  or 
immdderate  use  of  thern^  when  lent  or  let  to  hire ;  and  against 
attomies,  carriers,  wharfingers,  innkeepers,  &c.     And  where 
cattle  or  goods  are  wrongfully  taken  and  detained,  he  may  bring 
tn^^ass  vi  Sf  armiSf  replevin^  trover j  or  detinue ;  or  if  they  are 
oMverted  into  money,  he  may  waive  the  tort,  and  bring  assump^ 
tU  for  money  had  and  received*.     But  the  plaintiff  having  once 
made  his  election,  cannot  afterwards  bring  another  species  of 
uDion  for  the  same  cause,  either  whilst  the  former  is  depending, 
or  after  it  has  been  determined.     And  it  is  a  rule,  that  the 
party  ajiplying  fmr  an  in/ormation  shall  be  understood  to  have 
made  his  election,  and  waived  his  remedy  by  action^  whatever 
maybe  the  fate  of  the  motion  for  the  information,  unless  the 
^onrt  think  fit  to  give  him  leave  to  bring  an  action^ 


'  j  Dimf.  &  Eatt,  649.  W  aee  6  i  V.Cbap.  I. 

JM.  &  Eatt,  369.  2  New  Rep.  C.  P.  *2  Wils.  319.  3  Wils.  348.  i  Durof. 

jdjti  Wins.  SaiiiKl.a9i«</.  &  East,  274. 

j  I     ^1  Wils.  224.  2  Wils.  227.  «  Com.  Dig.  tit.  Aciiotty  M. 

Hi  f     *  For  a  more  particiilar  account  of  the  ^  Rex  v.  Sftarrow  and  another,  H.  28 

fmfia  to  the  actioo»  whether  apoo  con*  Geo.  III.  K.  B.  And  see  further  as  to  the 

ta</  or  for  wrm^,  tee  2  Wmi.  Saund.  tUaUn  of  actions,  Com.  Dig.  tit.  Action^ 

n&  a  [%Y  and  Chitty  oii  Pleading,  M.  Chitty  on  Pleading,  i  V.  p.  207. 
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The  law  is  said  to  abhor  circuity  of  action :  and  therefore  if 
the  obligee  of  a  bond  covenant  generally  not  to  sue  upon  it,  thi9 
shall  operate  as  a  release,  and  may  be  pleaded  in  bar  of  the 
action ;  for  if  it  operated  only  as  a  covenant,  it  would  produce 
two  actions*.  So  where  to  debt  on  bond  for  20(M.^  the  defen- 
dant pleaded,  that  after  the  making  of  the  bond,  the  plaintiff 
by  indenture  covenanted,  that  if  the  defendant  should  aft  suoh's 
day  pay  100/.  the  obligation'  should  be  void,  and  alledged  that 
he  paid  the  money  at*  the  day ;  and  upon  demurrer,  it  was 
insisted  for  the  plaintiff,  that  the  indenture  being  made  after 
the  bond,  could  not  be  pleaded  in  bar ;  but  all  the  court  held, 
that  the  defendant  might  well  plead  it  in  bar,  without  being 
put  to  the  action  of  covenant^  by  circuity  of  action*".  But  if  A7 
and  B.  are  jointly  and  severally  bound  to  C,  who  covenants 
with  A.  only,  that  he  will  not  sue  him,  this  is  not  construed  to 
be  a  release,  for  there  is  still  a  remedy  on  the  bond  against  R^: 
And  so  where  a  man  becomes  bound  to  another,  who  covenants 
not  to  put  the  bond  in  suit  before  Michaelmas,  and  the  obligee 
nevertheless  brii^s  debt  on  the  bond  before  that  time,  the  defee* 
dant  cannot  plead  the  covenant  in  bar,  but  must  have  recoume 
to  an  acti(m  upon  if*. 

It  is  a  rule,  that  several  counts  may  be  joined  in  the  same 
declaration  for  different  causes,  provided  they  are  of  the  sam^ 
nature^.  Thus,  in  actions  upon  contract^  the  plaintiff  may  join 
as  many  different  counts  as  he  has  causes  of  action,  in  accomUf 
so  likewise  in  iissumpsiif  or  in  covenant ^  debt,  annuity,  or  scire 
facias :  And  there  is  a  case  where  it  was  held,  that  debt  end 
detinue  might  be  joined  in  the  same  action^  In  like  manner, 
in  actions  for  wrongs  independently  of  contract,  the  plaintiC^ 


•  I  Dttrnf.  &  East,  446.  •a  Wms,  Saund.  117.^. 

*  Cro.  Eliz.  623.  '  Bro.  Abr.  tit.  Joinder  in  actisnt  97, 
<^aSalk.S7S-  i  Ld.  Raym.  690.   i%  Gilb.  C.P.  J.    i  Bac;  Abr.  30.    Bol 

Mod.  55 1 .  S.  C.  8  Durnf.  &  East,  i68.  /rowr and  Jlrfi/itttfcannotbejoined,  WiUe^. 

**  And.  307.  pi  3 16.  Cro.  Eliz.  352.  1 18.    And  in  order  to  job  dda  and  <fc? ": 

jS.  C.  and  see  farther  as  to  circmiy  of  Hnuif  it  seems  the^  must  be  both  fxmM  ^ 

fiction,  2 Wms,  Saund.  150,  (2.)  4Dttmf,  on  coniracf.  .T 

§c  East,  470.  ^ 
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uv  icNn  as  many  diffkrant  counts  as  he  has  causes  of  action  in 
cose,  or  in. detmit€y  rq^levin,  or  tre^pms:  And  he  may  join  tres^ 
fm  and  battery  of  bis  servant,  per  quod  servitium  amuit^  or 
Uuam^  and  rescue^f  in  the  same  declaration.  But  with  the 
exoeptioiis  befbre-meutioued,  counts  in  actions  upon  contnact 
^■Mi/xfr  lie  joined  with  counts  for  fvnmgs  independently  of  oon* 
tract  -  nor  can  counts  in  any  one  species  of  these  actions,  be 
jiHDod  with  counts  in  another. 

Wherever  several  counts  onay  be  joined  in  the  same  declara- 
tion, for  different  causes  of  action,  there  is  always  the  same 
frQQe$$  by  original  writ,  and  in  general  the  same  pka  or  general 
iHoe,  and  tbe  same  judgmetU.     And  hence,  rules  have  been 
frawT^j  in  order  to  determine  wliat  diffei'ent  counts  may  or 
nay  Biot  be  joined  in  the  same  declaration,  from  the  similarity 
of  ^  .^ocess,  the  plea,  apd  the  judgment.     Li  one  case,  it  was 
laid  by  ^C«6e,  ch«  J.  that  tj^  true  way  to  jud^e  of  this  matter  is, 
thftt  ^vheaever  the  process  and  judgment  ai'e  the  same  on  two 
ooiBts,  tbey  may  be  joined;  otherwise  they  cannot"^.     But  it 
Ung  louad  that  tJbe  siinilarity  of  the  process  afforded  but  a 
very  fallible  criterion^  there  being  the  same  process  of  summons 
gttaduneot'and  distress  in  actions  of  account ^  covenant^  debif 
OMMly,  ai^d^feAJtiM,  and  the  saane  process  of  attachment  and 
iiitKeisio  onions  oiasm/mpsil^  case  and  treifpass^  none  of  which 
Qtthe  joinfid,  it  was  said  in  a  subsequent  case,  by  Wilmolf  ch.  J. 
tint  tbe  true  test  to  try  whether  two  counts  can  be  joined  in  the 

>^.  wie  declaration,  is  to  consider  and  see  whether  there  be  the 
n.rr| 

_^l  iWW^dgaieBfc  on  both ;  and  if  there  be,  he  thought  they  might 
be  well  joined*'.     But  in  a  later  case,  the  court  of  Common 

^jl  Fkas  were  of  opinion,  that  the  rule  or  test  to  try  whether  two 
cooats  can  be  joined#  as  laid  down  in  the  former  one,  was  rather 
tolaig^  and  not  universally  true':  and  the  reason  for  this 


IB 
it 


(ff^j  5 


•-     ^1     *  Cio.  Jac.  joi.  AIeyD,9.  i  Bac.  Abr.  but  this  writ  has  beea  said  to  be  againsf 

^^  "^1  P-  «  New  Rep.  C.  P,  476,  anie,  6.  hw.  a  Salk.  63  7. 
^  ^m     ^%  Lntw.  1249.  z  Ld.  Raym.  83.        ^  z  Wils.  252. 
^^^'^^  Hoe  if  also  a  writ  in  the  Ttgifter,  tie        ^  %  Wils.  321* 
mnMaOd^twrnhmsyiri.  F.N.  B.  89.       *  3  Wils.  354. 
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opiaion  probably  was,  that  there  is  the  same  judgment,  (ot  ' 
damages  and  costs,  in  actions  of  asmmpsitf  cavenantf  case  and  ' 
irespois,  and  the  same  entry  of  a  misericdrdia  in  the  three  first 
of  these  actions,  and  yet  no  two  of  them  can  be  joined.    There*  ^ 
fore  in  a  still  later  case,  a  new  criterion  was  established  j  and  ■ 
it  was  said  by  Butter^  J.  to  be  universally  true,  that  wherever  ' 
the  same  plea  may  be  pleaded,  and  the  same  judgment  g^ven,  -^ 
on  two  counts,  they  may  be  joined  in  the  same  declaratioii*»  ^ 
But  even  this  rule  is  not  altogether  unexceptionable ;  for  it  it  i 
clear  that  case  and  trespass  cannot  in  general  be  joined,  although  J 
the  same  plea  of  not  guilty  of  the  premises  will  serve  for  both»  a 
and  there  is  the  same  judgment  in  each,  for  damages  and  costs:  i 
and  though  in  general  the  judgment  in  trespass  is  quod  capiatmr,  n 
and  in  actions  upon  the  case  quod  sit  in  miser icordiA^,  yetsome-^  i 
times  there  is  an  entry  of  a  capiatur  in  case^  as  well  as  in  trep^  i 
pass"".    It  should  also  be  observed,  that  this  rule  is  merely  affir*  ;i 
mative;  and  it  does  not  hold  4  converso,  that  difierent  counts 
cannot  be  joined,  unless  there  be  the  same  plea  and  judgment  t 
on  all  of  them :  for  it  is  held  that  debt  on  record,  specialty  aod  i 
simple  contract,  may  be  joined,  although  they  require  dtfierenl  i 
pleas'*}  and  in  debt  and  detinue f  which  may  also  be  joined^  not  ^ 
only  the  pleas,  but  the  judgments  are  different*.    The  nature 
of  the  causes  of  action  therefore  should  be  attended  to,  in  ordar 
to  determine  whether  different  counts  may  or  may  not  be  joined 
in  the  same  declaration ;  and  with  the  exceptions  winch  htfite 
been  noticed,  it  may  safely  be  laid  down  as  a  general  rule,  that. 
wherever  the  causes  of  action  are  of  the  same  nature,  and  ma^ 
properly  be  the  subject  of  counts  in  the  same  species  of  action^ 
they  may  be  joined,  otherwise  they  cannot. 

In  order  to  join  several  counts  however,  in  the  same  declai.^ 
iration,  it  is  necessary  that  they  should  be  all  of  them  in  the  sam^ 
righf;  and  upon  that  ground  it  is  holden,  that  a  plaintiff  cannofc 

•  X  Dunif.&  Ea«t,a76.andecc»WflM.        *  Cro.  Car.  316.  i  Vent,  366.  i  Lorfff^    '^ 
Sdxmd.  iiy.e.  43-  i  WiU.  %jfi. 


^        r 


*  X  Ld.  Raym.  2jy  %  Wma.  Saund.       •  5  Mod.  9.  •  ^. 

1x7,  e.  J  2  Wma.  Saund.  117.  rf.  e.  {? 

I X  Rol«  Abr.  tit.  ^mercmenif  Et 
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join,  in  the  same  declaration^  a  demand  as  executor ,  ^ith 
another  which  accrued  in  his  own  right*:  and  such  a  misjoinder 
of  action  is  a  defect  in  substance,  and  therefore  bad  on  a  general 
demurrer^  or  in  arrest  of  judgment,  or  on  a  writ  of  error*".  But 
a  coaot  for  money  had  and  received  by  the  defendant  to  the 
ate  of  an  executoif ,  or  for  nioney  paid  by  the  plaintiff  as  such, 
to  the  use  of  the  defendant^,  may  be  joined  with  a  count  on  a 
promise  to  the  testator :  So  a  count  upon  a  promise  to  the 
plaintiff  as  administratrix,  for  goods  sold  and  delivered  by  her 
after  the  death  of  the  intestate,  may  be  joined  with  a  count 
upon  an  account  stated  with  her  as  administratrix;  for  the 
damages  and  costs  when  recovered  will  be  assets^ :  and  it  is  a 
nde,  that  where  the  transaction  has  been  entirely  with  execu- 
tors or  administrators  in  their  representative  character,  and  not 
ia  their  personal  character,  or  altogether  in  their  personal 
character,  the  counts  may  bejoinedf. 


An  execntor  or  administrator  may  declare  as  such,  on  an 

iccoont  stated  by  the  defendant,  with  the  testator  or  intestate, 

or  of  monies  doe  to  himself  in  his  representative  character** 

And  where  a  testator  or  intestate  has  stated  an  account^  it  is 

amal  to  declare  for  the  balance,  against  his  executor  or  admi« 

mitrator.     Or  if  an  executor  or  administrator  state  an  account 

of  monies  doe  from  the  testator  or  intestate,  he  may  be  declared 

•gainst  as  such,  for  what  appears  to  be  due**.     And  in  any  of 

the  above  cases,  other  causes  of  action,  in  the  same  right,  may 

be  joined  in  the  declaration.    But  a  count  upon  an  account 

rtated  with  the  plainti&,  executors,  &c.  not  saying  as  executors, 

&C.  cannot  be  joined  with  counts  on  promises  to  the  testator ; 

Siff  it  is  no  allegation  that  the  promises  were  made  to  the 


cl)| 

asM     '  I Sdk,  ID.  ft  Ld.  Raym.  84t.  a  Scr.    Wms.  Sattod.  iij.J. 


^ju  I  Wila.  171.  8.  &  3  Durnf.  & 
^6$9. 4DurQf.&  £381,377.  3  Bos. 
kM.  7.  2  Wma.  Sannd.  117.  d. 

^4  Dunf.  Sl  East,  347.   i  H.  Blac. 
io8.aBos.  ft  Fd.  424.  but  aee  6  East, 

535- 
f  3  Darnf.  Sc  East,  659.  bitt  lec  4 


^  3  East,  104. 

*  6  East,  40$.  2  Smith  R.  410.  S.  C. 
'  Per  Le  Blanc,  J.  2  Smith  R.  416. 
^  2  Ley.  105.    I  Durof.  &  East,  487. 
6  East,  40{.  X  Taunt.  322. 
^  I H.  Blac.  102. 
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plaintiffs  in  their  representative  capacity ;  and  und^r  such 
count,  proof  might  be  given  of  an  accoutit  stated  With  thet 
individnft%\  And  if  anaccfount  be  stated  by  an  executor  o 
administrator,  of  monies  doe  from  him  as  such,  this  will  nc 
charge  the  estate,  or  subject-  him  to  an  action  in  his  representti 
tive  character**. 

The  assignees  of  A.  a  bankrapt,  and  also  of  B.  a  bankrupt 
under  separate  commissions,  cannot  recover,  in  the  same  ac 
tion,  a  Joint  debt  due  from  the  defendant  to  both  the  bank 
mpts*,  and  also  separate  debts  dde  to  each ;  and  if  in-  sudh  ai 
action  the  jury  have  assessed  the  damages  sefveraUy,  on'th< 
separate  counts^  the  court  will  arrest  the  jud^ent  oi»  ihelA 
counts  viitich  demand  the  debts  doe  to  each  bankmjM;  sepa 
rately^.  But  where  the  phrintiffs'sned  as  aslitgdees  of  A:  aiM 
B.  and  also  as  assignees  of  C.  for  a  joint  detoiand,  dive  to  al 
the  bankrupts,  the  declaration  was  holden  good,  on  a  motioi 
in  arrest  of  judgment**. 


The  limitation  of  personal  actions  is  regulated  by  severa 
statutes.  By  the  31  Eliz.  c.  5.  §  5.  ^*  all  actions  btoughi 
*^  for  any  forfeiture  upon  a  penal  statute,  whereby  the  for 
**  feiture  is  limited  to  the  king  only,  shall  be  brought  withir 
"  two  years  after  the  offence  committed,  and  not  after.  Atwi 
'*  all  actions  brought  for  any  forfeitm^fe,  upon  a  penal  statutie: 
••  except  the  statute  of  tillage,  the  benefit  whereof  is  limitei] 
'<  to  the  king  and  the  informer,  shall  be  brouglit  within  <nU 
"  year  after  the  offence  committed ;  and  in  default  therebf; 
^'  the  same  shall  be  brought  for  the  king,  at  any  time  within 
'<  two  years  after  that  year  ended :  And  if  any  action  shall  be 
'<  broufifht  after  the  time  so  limited,  the  same  shall  be  roidi 


•  S  East,  ijo.  *  Id.  779,  And  lee  fiirther  a«  to  the 

*»  I   H.  Blac.  io8.    2  Boi.  &  PiiU  Jomder    of   actions^    2  Wixw.    Saflidk 

424.    2  Wms.  Saund.  Jij.d^c.  117.  ^«  c,  d.  c.  Chitty  on  Fleadiogi  x  Vv 

f  3  Dumf.  &  £a«t|  453.  p.  1^*^ 


OF  ACTIONS^  &C.  15 

I9  that  where  a  shorter  time  is  limited,  the  action 
*  shall    be  broug^ht    within   that  time.''      This   statute    ex<> 
tends   to    all  actions    bronght  upon  penal    statutes,    where-« 
bj  the     forfeiture  is     limited   to  the  king,  or  to  the   king* 
and  the  party,   whether  made  before  or  since  the  31  Eliz.\ 
But    it   does  not    extend  to   actions    brought  by  the  party 
grieveif  ;  and  where  the  penalty  is  given  to  a  common  informer 
abne,  different  opinions  have  been  entertained,  whether  it  is 
within  the  statute.     On  the  one  hand  it  has  been  said,  that 
thb  is  not  a  case  within  tlie  words  of  the  act,  which  ought  to 
be  taken  strictly,  and  not  extended  by  an  equitable  construe- 
tioB.     On  the  other  hand,  it  has  with  more  reason  been  con- 
tended, that  as  the  informer  is  bound  when  the  king  is  joined 
wilb  him,  much  more  should  he  be  bound  when  he  sues  by 
hoBself^.     And  accordingly,  where  an  siction  was  brought  after 
tyear,  by  a  common  informer,  on  the  statute  0  Anne,  c.  14. 
the  conrt  of  Common  Pleas  held  this  to  be  a  case  within  the 
31  Eliz.  though  the  action  was  given  in  the  first  instance  to 
the  party  grieved,  and  afterwards  to  a  common  informer;  for 
sDch  actions  would  have  been  within  the  7  Hen.  YIII.  c.  3* 
and  the  31  Eliz.  was  made  to  narrow  the  time  given  by  that 
statute,  and  could  never  mean  to  leave  any  actions  unrestrained 
ia  point  of  time :  the  latter  part  of  the  clause  must  therefore 
be  construed  to  extend  to  them**. 

ft 

^1      By  the  statute  21  Jac.  1.  c.  16.  ^  3.  it  is  enacted,  '<  that  alt 

^  I      acti<ms  of  trespass  quare  clanswn  f regit,  jfc.  detiwuef  trover ^ 

^1  **  and  replevin  for  taking  away  goods  or  cattle ;  all  actions 

^1  *'  vSaecaunt  and  upon  the  case,  other  than  such  accounts  as 

*^  concern  the  trade  of  merchandize  between  merchant  and 

^1  '^  merchant,   their   factors    or    servants ;  all   actions  of  debt 

hi  ^Sroonded  upon  any  lending  or  contract  without  specialty, 

^1  *  or  for  arrearages  of  rent ;  and  all  actions  of  assmdt,  menace, 

^'  betterjf,  wounding,  and  imprisonment,  shall  be  commenced 


•  I  Marsh.  321.  (a.)  *"  i  Ld.  Raym.  78. 

'^i  Show.  Rep.  3539  4*  Carth.  233.        '  Looiufi  v.  Sir  T,  Frederick,  M.    6 

Conb;  i94»  4  Mod.  i%f^%  iz  Mod.  27.  Geo.  ill.  Bui.  Ni.  Frip  195. 
i  C.  Willcs,  443,  (a. J 
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^  and  sued  within  the  times  hereafter  expressed,  and  not 
<^  after.;  that  is  to  say,  the  said  actions  upon  the  cMe,  (other 
«^  than  for  slander,)  account^  trespass f  quare  clausum  fregitf  jfc. 
**  debt,  detinue,  and  replevin,  within  six  years  next  after  the 
'*  cause  of  such  actions  or  suit,  and  not  after ;  actions  of  as^ 
*'  saulty  battery f  wmindiiig,  or  imprisonment,  within  four 
^^  years;  and  actions  upon  the  case  for  words^  within  iwa 
«  years  next  after  the  words  spoken,  and  not  after.'* 

'^  Nevertheless,  if  in  any  of  the  said  actions,  judgment  be 
^'  g^ven  for  the  plaintiff,  and  the  same  be  reversed  by  error ; 
^*  or  a  verdict  pass  for  the  plaintiff,  and  upon  matter  alledged 
^  in  arrest  of  judgment,  the  judgment  be  given  against  the 
^  plaintiff,  that  he  take  nothing  by  his  plaint,  writ,  or  bill ; 
^*  or  if  any  of  the  said  actions  shall  be  brought  by  original^ 
^'  and  the  defendant  therein  be  outlawed,  and  shall  after  ie« 
^  verse  the  outlawry ;  that  in  all  such  cases^  the  party  plainti£^ 
^  his  heirs,  executors  or  administrators,  as  the  case  shall  re- 
^  quire,  may  commence  a  new  action,  within  a  year  after 
**  such  judgment  reversed,  or  given  against  the  plaintiff,  or 
**  outlawry  reversed,  and  not  after/' 

'^  And  if  any  person  or  persons,  eptitled  to  any  of  the  said 
**  actions,  shall  be  at  the  time  of  any  such  cause  of  action 
**  accrued,  within  the  age  of  twenty-one  years,  feme-covert, 
^  non  compos  mentis,  imprisoned,  or  beyond  the  seas;  then 
**  such  person  or  persons  shall  be  at  liberty  to  bring  the  Mmat 
^^  actions,  within  such  times  as  are  before  limited,  after  tbeir*^ 
'^  coming  to  or  being  of  full  age,  discovert,  of  sane  memory^ 
*^  at  large,  and  returned  from  beyond  the  seas.'' 

These  statutes  are  confined  to  the  particular  actions  enu*   ~ 
merated  therein :  and  do  not  extend  to  actions  of  annuityf  or 
of  account  concerning  the  trade  of  merchandize  between  mer*  ,^ 
chant  and  merchant,  where  the  accounts  are  open  and  CQN'f 
rent ;  nor  to  actions  of  covenant,  or  debt  on  speiciaUjff  or  other  i 
matter  of  a  higher  nature ;  but  only  to  actions  of  debt  upon  »s 
lending  or  contract  without  specialtyi  or  for  aireangfis  of^ 

I 
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ittit  resenred  on  parol  leases\  A  scire  facias  also,  being' 
foanded  on  matter  of  record,  is  not  within  the  statutes  of  liuii- 
tations* 

Suits  in  the  Admiralty  Court  fur  seamen's  wages,  not  being 
prorided  for  by  these  statutes^  it  was  enacted  by  the  4  Anne, 
c.  16.  §  17.  that  **  all  suits  and  actions  in  the  court  of  Admi- 
^  ralty,  for  seamen's  wages,  shall  be  commenced  and  sued 
•*  within  six  years  next  after  the  cause  of  such  suits  or  actions 
**  shall  accrue,  and  not  after  ;*'  with  the  like  proviso,  as  be- 
fore^ in  favour  of  persons  within  the  age  of  twenty-one  years, 
&c.  In  the  case  of  a  defendant  beyond  8ea%  it  was  enacted, 
by  the  same  statute,  ^  19.  that  *^  if  any  person  or  persons, 
^  against  whom  there  shall  be  any  such  cause  of  suit  or  action 
**  for  seamen's  wages«  or  any  of  the  causes  of  action  men- 
^  tioned  in  the  21  Jac.  I.  shall  be,  at  the  time  of  any  such 
«  cause  of  suit  or  action  accrued,  beyond  the  seas,  then  the 
"  person  or  persons  entitled  to  any  such  suit  or  action,  shall 
"  be  at  liberty  to  bring  the  said  actions,  against  such  person 
"  and  persons,  after  their  return  from  beyond  the  sens,  within 
"  such  times  as  are  respectively  limited  for  the  bringing  of 
**  the  said  actions  by  this  act,  and  by  the  said  other  act  of 
ii  I  •«  Jac.  ir  And  by  the  Lords'  Act,  32  Geo.  II.  c.  28.  §  17. 
0^1  '^  no  advantage  shall  be  had  or  taken  in  any  action  or  suit, 
^  against  any  prisoner  discharged  by  virtue  of  that  act,  his 
'  heir^  executors  or  administrators,  for  that  the  cause  of  ac-> 
kis^l  ^  tioQ  did  not  accrue  within  six  years  next  before  the  com- 
beisj| "  Beacing  thereof,  unless  the  prisoner  was  entitled  to  take 
iorj| "  Joch  advantage,  before  he  stood  charged  in  custody  by  vir- 
*  toe  of  the  original  suit  or  action ;  and  in  such  case,  the  same 
^  may  be  pleaded  by  any  such  prisoner,  his  heirs,  executors 
^^1*  or  administrators." 


v. 

t 


In  actions  of  assumpsit^  if  the  plaintiff  be  in   England^  when 


'  Hut.  109.^  I  SaottcL  38.   1  Sivmd.    6  Mod.  a$.  S.  C.  a  Ld%  Baym.  X204# 
A  a  Salk.  424.  S.  G. 

^M   fi  UL  BjLjmu  934.    3  Salk.  aaj.       «3SaIk«42o. 
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the  cause  of  action  accrues^  though  he  afterwards  go  abn 
the  time  of  limitation  begiqs  to  run,  so  that  if  he  or  his  re 
seiitatives  do  not  sue  within  six  years,  the  statute  is  a  I 
And  if  one  plaintiff  be  abroad,  and  others  in  England^  the 
tion  must  be  brought  within  six  years  after  the  cause  of  ac 
arises^.  It  has  also  been  determined,  that  the  statute  of  li 
hitions  extends  to  persons  in  Scotland'.  But  if  the  plaii 
be  abroad,  or  beyond  the  sea,  at  the  time  when  the  cans 
action  accrues,  the  statute  will  not  run  against  him  till 
return  to  this  country'^.  And  if  the  plaintiff  be  a-foreig 
and  do  not  come  to  England  for  a  great  many  years  after 
cause  of  action  arises,  he  still  has  six  years  after  his  com 
hither  to  bring  his  action^ :  And  if  he  never  come  to  Engl 
himself,  he  has  always  a  right  of  action  while  he  lives  abro 
and  after  his  death,  his  executors  or  administrators  are  in 
same  situation. 

The  statute  cannot  be  a  bar  in  any  case,  unless  the  tim< 
limitation  is  expired  after  there  hath  been  a  complete  ca 
of  action;  as  if  a  man  promise  to  pay  ten  pounds  to  J. 
when  he  comes  from  liotne,  or  when  he  marries^  and  ten  yt 
after  Jt  S.  marries,  or  conies  from  liome,  the  right  of  act 
accrues  from  the  happening  of  the  contingency,  from  wt 
time  the  statute  will  begin  to  run,  and  not  from  the  tim< 
the  promised  So  in  assumpsit^  where  the  plaintiff  decla 
that  the  defendant,  in  consideration  that  the  plaintiff^  at 
defendant's  request,  would  receive  A.  and  B.  into  his  ho 
lis  guests^  and  diet  them,  promised,  &c.  the  defendant  pleai 
non  assumpsit  infra  sex  imnos,  upon  which  the  plaintiff 
murred,  and  it  was  held  no  plea;  for  the  defendant  can 
in  such  case  plead  non  assumpsit  infra  sex  annos^  but  actio  \ 
accrevit  infra  sex  annos ;  for  it  is  not  material  when  the  p 
mise  was  made,  if  the  cause  of  action  be  within  the  six  ye^ 


•  I  was.  134.  *3  Wilj.     145,  a  Blac.  Rep.  ; 

^  4  Darof:  &.1Bast,  j;i6.  &  C. 

^  I  Blac,  Rep.  386.  ^  Qodb.  437.    f  Lej.  48.    i  I 

f  2  Str.  836.  Fitzgib.,8x.  S;C.  Rep.  354.  i  H.  Blac.  631. 
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and  the  dieting  might  be  loog  afterwards*.  So  if  the  ctptain 
of  a  ship  insured,  barratrously  carry  her  out  of  the  course  of 
the  voyage,  procure  her  to  be  condemned  in  a  vice-admiralty 
court,  sell  her,  and  deliver  her  up  to  the  purchaser,  it  is  only 
from  this  last  event  that  the  statute  of  limitations  begins  to 
nm,  as  between  the  assured  and  the  underwriter^.  And  no 
del^  accrues  on  a  bill  payable  after  sights  until  it  be  presented 
ibr  payment :  Therefore,  the  siiatute  of  limitations  is  no  bar 
to  an  action  on  such  a  bilU  unless  it  has  been  presented  for 
payment  six  years  befwe  the  action  commenced^ 

There  is  no  statute  of  limitations  in  an  action  of  debt  on 
bond**.     But  where  the  bond  has  been  given  more  than  twenty 
years  before  the  commencement  of  the  action,  and  no  interest 
htt  been  paid  upon  it,  nor  any  acknowledgment  by  the  obligor 
of  the  exiiltence  of  the  debt,  during  that  period,  the  law  in 
general  will  presume  it  to  be  satisfied*;  particularly  if  the 
debt  be  large,  and  the  obligor  has  been  all  along  in  good  cir- 
camstaaces'.    And  the  defendant  shall  have  the  benefit  of  this 
presomption  on  the  plea  of  solvit  ad  diem^  unless  interest  ap- 
peals to  hav«  been  paid  upon  the  bond,  after  the  time  men- 
tioned in  the  condition  ^  in  which  case  he  must  plead  soMt 
poll  dieimF.     So  where  a  bond  has  been  given,  or  interest  paid 
Q^  it,  within  twenty  yeaits,  the  law  iu  some  cases  will  pre- 
nsiie  it  to  be  satisfied ;  as  where  it  has  been  given  eighteen 
or  nineteen  years,  and  in  the  mean-time  an  account  has  been 
lottled  between  the  parties^  without  taking  any  notice  of  the 
Jonnnd^ :  but  in  that  case  the  presumption  must  be  fortified 
b]r  evidence  of  aome  auxiliary  cirenmstances' ;  though  aftrr  a 


*'»  Salk.  4»2.   %  LA.  Rtym.  838.  i  Blac.  Rep.  (33.  4  Bur.  1^3.  Cowp. 

S.C.  Z09,  I  DupsF.  ft  Etfif,  270. 

^  I  Campb.  539.  ^  V  DomA  U  Satt,:^/!,  2. 

^sTttot.ss).  siSsr.  6^. 

*Cofrp.  109.  *•  I  Bur.  434r'f  ikurrf.  Si  Eait,a7r. 

*6  Mod.  22.    iz  ModL  a.    s  Str.  *  Cowf.  2^14.  1  Diintf.3c  East,  270. 

6j2.  3  P.  Wmf.  395,  &c.  X  But.  434.  I  Campb.  37. 
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considerable  len^h  of  time^  slight  evidence  is  said  to  h^  fttii^ 
ficient\ 

This  doctrine  of  presumption  is  said  to*  have  been  first  takeit 
up  by  Lord  Hale\  who  thought  the  lapse  of  time  a  circum- 
stance  from  whence  a  jury  might  presume  payment.  In  thi^ 
he  was  followed  by  Lord  Uoltj  who  held  that  if  a  bond  be  of 
twenty  years  standing^,  and  no  dematid  proved  thereon,  or  good 
cause  of  so  long  forbearance  shewn,  on  solvit  ad  diem,  he 
should  intend  it  paidS  This  doctrine  was  afterwards  adopted 
by  Lord  Raymond^  in  the  case  of  Constable  v.  Somerset. 
And  it  is  not  confined  to  actions  of  debt  on  bond  j  but  the  like 
presumpticm  has  been  made,,  after  twenty  years,  in  an  action 
of  de&r,  or  scire  facial,  on  a  judgment:  and  in  a  late  case', 
where  it  appeared  that  the  bond  was  not  satisfied,  the  jury 
under  particular  circumstances,  and  after  a  great  lapse  qf  tinier 
presumed  it  to  have  been  released. 

The  presumption  of  payment  however  may  be  rebutted,  by 
shewing  that  interest  has  been  paid  on  the  bond  within  twenty 
years,  or  that  the  obligor  has  acknowledged  the  existence  of 
the  debt  within  that  period^,  or  that  he  was  in  bad  circum- 
stances^  or  the  demand  trifling\  But  where  there  was  no 
evidence  of  payment,  or  of  any  sort  of  acknowledgment,  for 
more  than  thirty  years,  the  presumption  arising  from  lapse  of 
time,  of  a  judgment  being  satisfied,  was  held  not  to  be  rebutted 
by  evidence  of  the  defendant  having  been  in  extremely  em- 
barrassed circumstances,  and  in  the  opinion  of  those  who  knew^ 
him>  incapable  of  paying  the  debt  secured  by  the  judgment** 


^  t  Duraf.  A  Eaati  %J2.,  s  H^aMngtonatk6L3rfmerf  H.  42.  Gto^ 

^  Id.  271.  twt  aee  X  Chan.  Rep.  4Z.  lU.    K.B.   Peake'a  Evid.  Appendix, 

47.  and  the  omm  xefared  to  m  Yin.  XXXIV.  S.  C. 

Abr.  tit.  Length  rfTtme^  5s,  kc»  •  ^  Cowp.  109.  i  Durnf.  A  Eatt,  17 

^  6  Mod.  %%^  t\  Mod.  %•  s. 

^  Hi].  I  GtoJ!L^GmUhaB^  1  Cowp.  109^ 

■iStr.639.  ^Id.ai^. 

5  Pcakc'8  Evid.  24.  (d.J  J  i  Cainpb.  2  x  ;• 
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h  order  to  prove  die  payment  of  interest,  or  a  part  of  the 
jriocipal,  an  indorsement  made  by  the  obligee  upon  the  bond, 
within  twenty  years,  is  allowed  to  be  evidence*}  bnt  an  in* 
dorsement  made  after  the  presumption  had  taken  place,  is  not 
lidmissiUe^ 

In  actions  for  wrangSf  particular  times  of  limitation  are  fre^ 
ijoently  appointed  by  statute,  different  from  those  in  commoiit 
cases.    Thus,  by  the  statute  24  Greo.  II.  c.  44«  §  8.  it  is  pro- 
vided, that  ''  no  action  shall  be  brought  against  any  justice  of 
^  the  peace,  for  any  thing  done  in  the  execution  of  his  office, 
^  or  ag^ainst  any  coMtable^  headbonmgk,  or  other  officer,  or 
^  person  acting  by  his  order  and  in  his  aid,  unless  commenced 
^  within  six  calendar  months  after  the  act  committed/'     But 
in  the  case  of  a  continued  imprisonment,  the  mag^trate  is 
Uable  to  answer  in  an  action  for  such  part  of  the  imprisonment 
soffered   under    his   warrant,  as    was    within    six    calendar 
nonths  before  the  action  commenced  against  him^.     And  if 
Murveyors  of  highways,  in  the  execution  of  their  office,  under* 
nine  a  wall  adjoining  to  the  highway,  which  does  not  fall  till 
more  than  three  months  afterwards,  they  are  subject  to  an  ac- 
tiOQ  an  the  case,  notwithstanding  the  clause  of  limitation   in 
the  general  highway  act,  13  Geo.  III.  c.  78*  §  81.  for  the  con- 
sequential injury,  within  three  months  after  the  falling  of  the 
vall^    Also,  by  the  statute  28  Geo.  III.  c.  37.  §  23.  <'  if  any 
^  action  or  ^uit  shall  be  brought  or  commenced  against  any 
^  person  or  persons,  for  any  thing  by  him  or  them  done  )h 
^  porsuance  of  this  or  any  other  act  or  acts  of  parliament  now 
^  in  force,  or  hereafter  to  be  made,  relating  to  his  majesty's 
^  revenues  of  customs  and  excise,  or  either  of  them,  such  ac« 
**  tion  or  suit  shall  be  commenced  within  three  months  next 
*^  after  the  matter  or  thing  done*.''     On  which  latter  statute 


*»Str.  826.  9  Ld.  Raym.  i^jp.  ^  16  East,  215.  and  tee  5  Taunt.  537, 

SMod.  278.  Sel.  Cas.  £v.  i  ;a.  3  Bro.  8.  i  Marsh.  429. 

P-C,  53J.  S.  C.  *  See  also  the  foriQer  statutes  of  23 

^sStr,  827.  2  V«z.  43«/i^.  X  Bar*  Geo.  III.  c.  79.  §  34.   24  Geo.  Ill* 

oanL  K.  B.  432.  «i«^4k  Kss.  2*0.47.5  3S*  39* 

'iaBm,67. 
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it  has  been  holden,  that  the  action  iDiist  be  commenced  within 
three  months  from  the  time  of  the  original  seizure,  notwith- 
standing the  pendency  of  process  in  the  Exchequer*.  It  should 
likewise  be  observed,  that  by  some  later  statutes,  actions  against 
the  treamrer  of  the  West  India^  or  London  Dock  Company^, 
must  be  brought  within  six  calendar  months  after  the  fact 
committed.  And  by  the  statute  43  Geo.  III.  c.  90.  §  70.  for 
consolidating  the  provisions  in  the  acts  relating  to  the  duties 
under  the  management  of  the  commissioners  for  the  affairs  of 
taxes^  "  if  any  action  or  suit  shall  be  brought  against  any 
**  person  or  persons,  for  any  thing  done  in  pursuance  of  that 
''  act,  or  any  act  for  granting  duties  to  be  assessed  under  the 
'^  regulations  of  that  act,  such  action  or  suit  shall  be  com- 
^^  menced  within  six  calendar  months  next  after  the  fact  com- 
•*  mitted,  and  not  after wai-ds." 

To  take  a  case  out  of  the  statute  of  limitations,  it  is  usual 
in  assumpsit  to  prove  a  promise  to  pay,  or  acknowledgment  of 
the  debt,  within  six  vears  before  the  commencement  of  the 
action.  And  a  conditional  promise  has  been  held  sufficient  for 
this  purpose,  as  well  as  an  absolute  one ;  as  where  the  defendant 
said  to  the  plaintiff,  prove  your  debt,  and  I  will  pay  it^.  But  if 
an  executor  bring  assumpsit  on  a  promise  made  to  his  testator^ 
and  the  defendant  plead  that  he  made  no  promise  to  the  testator 
within  six  years;  if  issue  be  joined  thereon,  a  promise  to  the 
executor  within  six  years  will  not  maintain  the  action*. 

It  was  formerly  doubted,  whether  a  bare  acknowledgment  of  the 
debt,  without  a  promise  of  payment,  was  sufficient  to  take  the' 
case  out  of  the  statute;  such  an  acknowledgipent  being  only 
considered  as  evidence  of  a  promise :  as  in  trover,  wh^ere  a 
demand  and  refusal  are  not  held  to  be  a  conversion,  but  only 


'ftH.BIac.  14.  a  East,  254.  2  Show.  ia6.  2  Vent.  151.   12  Mod. 

^  Stat.  39  Geo.  III.  c.  69.  $  184.  .  224. 

^  Sut.  39  Sc  40  Geo.  III.  c.  47.  §1^1*        *  I  Salk.  28.  2  Ld.  Raytn.   1 10. 

'  1  Ld.  Riym.  389.  422.  i  Salk.  29.  6  Mod.  309.  S.  C.  Bui.  Ni.  Pri,  z« 

Carth.  470.  5  Mod.  425.  S.  C.  and  aee  3  Eaati  409. 
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e?idenee  of  it    A  fmre  acknowledgment  howeveir',  and  that  of 
ibt  diarbtesA  nature^,  is  now  deemed  sufficient  to  prevent  the 
operation  of   the  statute.     And    where   an  agent  has  been 
employed  to  pay  money  for  work  dona  for  the  defendant,  and 
the  Woi4cmen  are  referred  to  him  for  payment,  an  acknow- 
Iedg<i(Mat  or  promise  to  pay  by  him,  will  take  the  case  out  of 
tbesCtfiAe  of  limitations^     So  in  an  action  against  a  husband, 
for  goods  supplied  to  his  wife  for  her  accommodation,  while  he 
OGcasiooally  visited  her,  a  letter  written  by  the  wife,  acknow- 
ledging the  debt,  within  six  years^  was  deemed   admissible 
evidence  to  take  the  case  out  of  the  statute"* •     An  acknow- 
ledgment by  one  of  several  drawers  of  a  joint  and  several  pro- 
missory note,  will  take  the  case  out  of  the  statute,  as  against 
aay  one  of  the  other  drawers,  in  a  separate  action  on  the  note 
against  bim^     So  where  one  of  two  drawers  of  a  joint  and 
several  promissory  note  having  become  a  bankrupt,  the  payee 
receives  a  dividend  under  the  commission  on  account  of  th^ 
note,  this  will  prevent  the  other  drawer  from  availing  himself 
of  Ae  atatnte,  in  an  action  brought  against  him  for  the  remain- 
der of  the  money  due  on  the  note;  the  dividend  having  beeil 
received  within  six  years  before  the  action  brought^    And  in 
an  action  against  J.  on  the  joint  and  several  promissory  note  of 
Imnself  and  B.,  to  take  the  case  out  of  the  statute  of  limitations, 
it  it  enough  to  give  in  evidence  a  letter  written  by  A.toB., 
within  the  six  years,  desiring  him  to  settle  the  money'.     If  a 
letter  be  written  by  a  defendant  to  the  plaintiff's  attorney,  on 
b^ng  served  with  a  writ,  couched  in  ambiguous  terms,  neither 
expressly  admitting  nor  denying  the  debt,  it  should  be  left  to 
thejary  to  consider  whether  it  amoimts  to  an  acknowledgment 
of  the  debt**.     And  if  there  be  a  mutual  account  of  any  sort 
between  the  plaintiff  and  defendant,  for  any  item  of  which  credit 
bsbeen  given  within  six  years,  that  is  evidence  of  an  acknow- 


*  2  Bur.  1 099*  Douglas*!  Reports,  I  have  attended  to 
^  5  Bar.  2630.  and  see  Cowp.  548,  the  paging  of  the  second  folio  edition, 

lEip.  Rep,  46.  which  is  preserved  in  the  octavo  edition. 

*  5  £ip.Sep.  14$.  ^  2  H.  Blac.  340. 
^  X  CuBipb.  394.  s  3  Campb.  32. 
*DoBg.65s,3.  N.B.  In  referring  to       ||  2Duraf.&  East,  760. 


24  O^  ACTIONS^   &C. 
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ledgment  of  there  being  such  an  open  account  between  the 
partiesy  and  of  a  promise  to  pay  the  balance,  as  to  take  the 
case  out  of  the  statute*. 

If  a  defendant  admit  the  existence  of  a  debjt^  ^hich  would 
otherwise  be  barred  by  the  statute  of  limitations,  but  claim  Uk 
be  discharged  by  a  written  instrument,  which  does  not  amount 
to  a  legal  discharge,  he  shall  be  bound  by  the  admission,  which 
will  be  sufficient  to  take  the  case  out  of  the  statute**.  And  where 
the  acceptor  of  a  bill  of  exchange  acknowledged  his  accep- 
tance, and  that  he  had  been  liable,  but  said  that  *'  he  was  not 
^^  liable  then,  because  it  was  out  of  date,  and  that  ke  would  not 
^<  pay  it,  and  that  it  was  not  in  his  power  to  pay  it,"  this  was 
deemed  sufficient  to  take  the  case  out  of  the  statute^.  So  it  is 
sufficient  to  prove,  that  a  demand  being  made  by  a  seaman  on 
the  owner  of  a  ship,  for  wages  which  had  accrued  during  an 
embargo,  he  said,  ^<  if  others  paid,  he  should  do  the  same^'* 
But  where  the  acknowledgment  was,  '*  I  had  the  money,,  but 
the  testatrix  gave  it  to  me;"  the  latter  words  were  held  to 
qualify  the  generality  of  the  first  admission,  and  not  to  amount 
to  a  new  promise  or  confession  of  the  defendant,  sufficient  to 
take  it  out  of  the  statute^.  So  where  the  defendant  had  said 
to  the  plaintiff,  ^'  1  owe  you  not  a  farthing,  for  it  is  more  than 
six  years  since;"  the  court  held,  that  this  was  not  to  be  left  to 
jury,  as  evidence  of  an  admission,  to  take  a  debt  out  of  the 
statute  of  limitations^  And  where  the  defendant,  on  beings 
applied  to  for  payment,  said,  **  1  think  I  am  bound  in  honour 
to  pay  the  money,  and  shall  do  it  when  1  am  able;"  Lord 
Kentfon  ruled,  that  it  was  a  conditional  promise  only,  and  that 
the  plaintiff  was  bound  to  shew  that  the  defendant  was  then  of 
sufficient  ability  to  pay;  adding,  that  it  had  been  so  ruled 
before,  by  Lord  Chief  Justice  Eyre^.  If  a  cause  of  actioo 
arising  from  the  breach  of  a  contract  to  do  an  act  at  a  specific  . 


«  6  Dtirnf.  &  East,  189.  '  3  Taunt.  33o. 

^  6  Esp.  Rep.  66.  c  4  £«p.  Rep,  36.  and  lee  2  H.  BliQ, 

«  16  £a6t»  430.  1 16.  3  Esp.  Rep,  x  $9. 4  Esp.  Rep«  i84« 

^  4Canipb.  185.  j  E^.  Rep,  8x.  i  New  Rep.  C.P.  a9» 
f  6  Esp.  Rep.  67, 8. 
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timey  be  once  barred  by  the  statute  of  limitations,  a  subsequent 
acknowledgment  by  the  party,  that  he  broke  the  contract,  will 
not  it  seems  take  the  case  out  of  the  statute*; 

In  order  to  shew  that  the  action  was  commenced  in  due  tiroe^ 
a  bill  of  Middlesex  or  latitat  in  the  King's  Bench^,  or  a  capias 
qusre  danntm  fregit  in  the  Common  Pleas%  is  as  eflfectnal  as  an 
original  writ.     In  proceeding  against  a  peer  of  the  realm,  cor-- 
paraticn^  or  hundredors  on  the  statutes  of  hue  and  cry,  &c.  an 
erigimal  writ  must  be  sued  out  in  both  courts,  for  avoiding  the 
statote :  And  where  a  member  of  the^  house  of  commons  is  de- 
iendanty  the  plaintiff  must  proceed  for  that  purpose,  either  by 
loing  out  an  original  writ,  and  getting  it  returned  nikil^^  or  by 
iiU  and  summons,  &c.  on  the  statute  12  &  13  W.  III.  c.  3.  §  2^ 
An  attaehment  of  privilege  is  holden  to  be  a  good  commence- 
ment of  the  suit',  at  the  suit  of  an  attorney 9  even  though  it  be 
informal'.  But  an  attachment  of  privilege  in  the  King's  Bench, 
is  not  a  continuance  of  a  bill  of  MiddleseXf  so  as  to  avoid  the 
ititnte^  :  And  in  the  Common  Pleas,  an  original  writ  of  quare 
doMium  /regit,  upon  which  no  proceedings  were  had,  cannot 
be  connected  with  another  writ  of  the  same  nature,  subsequently 
isaed'.     As  against  an  attorney  or  officer  of  the  court  of  King*s 
Beach,  or  a  prisoner  in  the  actual  custody  of  the  marshal  of 
that  court,  the  statute  can  only  be  avoided  by  filing  a  bill  with 
tiie clerk  of  the  declarations,  in  the  King's  Bench  office ;  which 
IriUauiy  be  filed  in  vacation,  as  well  as  in  term-time'^.     In  the 
Common  Pleas,  the  bill  against  an  attorney  is  filed  in   the 
fratbonotaries  office ;  and  to  avoid  the  statute  of  limitations. 


'  %  Campli.  160.  and  see  Peake's  Evid.        ^  Append.  Chap.  V.  §  24. 
2o;.  '  I  Show.  366. 2  Sa!k.  420,  S.  C.  > 

*  Scj.  Eep.  156.  178.    I  Sid.  53.  60.         >  2  Blac.  Rep.  1131. 
OA,  233.  ft  Ld.  Raym.  883.   i  Str.        ^  3  Dumf.&  East,  662. 
55a  2  Su".  736.  2  Ld.  Raym«  I44i«        ^  3  Bos.  &  Ful.  3309  but  see  Willes, 

fi.C2Bar.961.  iBiac.  Sep.  2i$,S.C.  259.  {c), 
I'im,  1241.  I  Blac  Rep.  312.  S.  C.  ^  Doug.  313,.  14.  j  Durof.  &  East, 

'2  Ld.  Raym.  88q#  Willes,  258.  2  173.  325.  but  see  Peake's.Cas.  Ni.Fri. 

Blac  Bcpw  925.  ^99. 
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ledgment  of  there  being  such  an  open  account  between  the 
parties^  and  of  a  promise  to  pay  the  balance,  as  to  take  the 
case  out  of  the  statute*. 

If  a  defendant  admit  the  existence  of  a  debjt^  ^hich  would 
otherwise  be  barred  by  the  statute  of  limitations,  but  claim  Uk 
be  discharged  by  a  written  instrument,  which  does  not  amount 
to  a  legal  discharge,  he  shall  be  bound  by  the  admission,  which 
will  be  sufficient  to  take  the  case  out  of  the  statute^.  And  where 
the  acceptor  of  a  bill  of  exchange  acknowledged  his  accep* 
tance,  and  that  he  had  been  liable,  but  said  that  *'  he  was  not 
^^  liable  then,  because  it  was  out  of  date,  and  that  ke  would  not 
^<  pay  it,  and  that  it  was  not  in  his  power  to  pay  it,"  this  was 
deemed  sufficient  to  take  the  case  out  of  the  statute^.  So  it  is 
sufficient  to  prove,  that  a  demand  being  made  by  a  seaman  on 
the  owner  of  a  ship,  for  wages  which  had  accrued  during  an 
embargo,  he  said,  ^<  if  others  paid,  he  should  do  the  same^*'* 
But  where  the  acknowledgment  was,  **  I  had  the  money,  but 
the  testatrix  gave  it  to  me;"  the  latter  words  were  held  to 
qualify  the  generality  of  the  first  admission,  and  not  to  amount 
to  a  new  promise  or  confession  of  the  defendant,  sufficient  to 
take  it  out  of  the  statute^.  So  where  the  defendant  had  said 
to  the  plaintiff,  ^'  1  owe  you  not  a  farthing,  for  it  is  more  than 
six  years  since;"  the  court  held,  that  this  was  not  to  be  left  to 
jury,  as  evidence  of  an  admission,  to  take  a  debt  out  of  the 
statute  of  limitations^  And  where  the  defendant,  on  being 
applied  to  for  payment,  said,  **  I  think  I  am  bound  in  honour 
to  pay  the  money,  and  shall  do  it  when  1  am  able;"  Lord 
Kenyon  ruled,  that  it  was  a  conditional  promise  only,  and  that 
the  plaintiff  was  bound  to  shew  that  the  defendant  was  then  of 
sufficient  ability  to  pay;  adding,  that  it  had  been  so  ruled 
before,  by  Lord  Chief  Justice  Eyre^.  If  a  cause  of  actioQ  . 
arising  from  the  breach  of  a  contract  to  do  an  act  at  a  specific  ! 


'  6  Durnf.  &  East,  189.  '3  Taunt.  33o. 

^  6  Esp.  Rep.  66.  c  4  £«p*  Rep.  36.  and  lee  2  H.  Bho. 

*  16  Easty  430.  1 16.  3  Esp.  Rep.  x $9*  4  Esp.  Rep«  i84« 

^  4Campb.  185.  j  E^.  Rep»  8i.  i  New  Rep*  €•?•  a9» 
;  6  Esp.  Rep.  67,8* 
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timey  be  once  barred  by  the  statute  of  limitations^  a  subsequent 
acknowledgment  by  the  party,  that  he  broke  the  contract,  will 
not  it  seems  take  the  case  out  of  the  statute*; 

In  order  to  shew  that  the  action  was  commenced  in  due  tiroe^ 
a  bill  of  Middlesex  or  latitat  in  the  King's  Bench^,  or  a  capias 
qtiare  danntm /regit  m  the  Common  Pleas%  is  as  eflfectnal  as  an 
mginal  writ.    In  proceeding  against  a  peer  of  the  realm,  cor* 
paraticnj  or  hundredors  on  the  statutes  of  hue  and  cry,  &c.  an 
^rigimdl  writ  must  be  sued  out  in  both  courts,  for  avoiding  the 
rtttnte :  And  where  a  member  of  the^  house  of  commons  is  de- 
fendanty  the  plaintiff  must  proceed  for  that  purpose,  either  by 
loing  out  an  original  writ,  and  getting  it  returned  nihil^,  or  by 
aU  and  summons,  &c.  on  the  statute  12  &  13  W.  III.  c.  3.  §  2^ 
An  aUaehment  of  privilege  is  holden  to  be  a  good  commence- 
ment of  the  suit^  at  the  suit  of  an  attorney ^  even  though  it  be 
informal'.  But  an  attachment  of  privilege  in  the  King's  Bench, 
is  not  a  continuance  of  a  bill  of  Middlesex,  so  as  to  avoid  the 
datnte^  :  And  in  the  Common  Pleas,  an  original  writ  of  quare 
doMSHM  /regitf  upon  which  no  proceedings  were  had,  cannot 
be  connected  with  another  writ  of  the  same  nature,  subsequently 
isaed'.     As  against  an  attorney  or  officer  of  the  court  of  King's 
fioich,  or  a  prisoner  in  the  actual  custody  of  the  marshal  of 
that  court,  the  statute  can  only  be  avoided  by  filing  a  bill  with 
tiie clerk  of  the  declarations,  in  the  King's  Bench  office ;  which 
bflln^iy  be  filed  in  vacation,  as  well  as  in  term-time'^.     In  the 
Common  Pleas,  the  bill  against  an  attorney  is  filed  in   the 
frotbonotaries  office ;  and  to  avoid  the  statute  of  limitations, 


*  2  Caoipli.  160.  aad  see  Peake's  Evid.  ^  Append.  Chap.  V.  §  24. 

soj.  '  I  Show.  366. 2  Sa!k.  420.  S.  C.  • 

*  S/tf,  Sep.  156.  17&    I  Sid.  53.  60.  '  2  Blac.  Rep.  1 13 1. 
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550.  2  Su-.  736*  2  Ld.  Raym«  i44i.  *  3  Bos.  &  Ful.  330,  but  see  WiUesy 

fi.C2Bar.96x.  zBiac.  Sep.  2i$.S.C.  259.  {c). 
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it  may,  it  seems,  be  filed  in  ▼acation\  If  a  plaint  be  levied  in 
an  inferior  court,  in  due  time,  and  then  it  be  removed  into  the 
King's  Bench  by  hxbeas  corpus,  and  the  plaintiff  declare  there 
de  novo,  and  the  defendant  plead  the  statute  of  limitations,  the 
plaintiff  may  reply,  and  shew  the  plaint  in  the  inferior  court, 
and  that  will  be  sufficient  to  avoid  tb^  statute\ 

If  an  executor  take  out  proper  process  in  assumpsit^  within 
a  year  after  the  death  of  his  testator,  the  six  years  not  bein^ 
elapsed  before,  though  they  expire  within  that  period,  yet  it 
will  be  sufficient  to  take  the  case  out  of  the  statute^.  So  if  an 
executor  bring  assumpsit,  but  die  before  judgment,  and  the  si% 
years  run,  liis  executor  may  notwithstanding  bring  a  fresh 
action^;  provided  he  does  it  recently,  or  within  a  reasonabld 
time.  What  shall  be  deemed  a  reasonable  time,  in  thii  case, 
is  a  matter  of  considerable  doubt,  and  there  are  various  opi^nn 
in  the  books  upon  the  subject.  In  S^ifencer's  case%  it  is  said  to 
be  entirely  in  the  discretion  of  the  court.  In  another  case  it 
is  said,  that  heretofore  they  used  to  allow  half  a  year,  but  that 
was  held  to  be  too  long,  and  therefore  they  allowed  but  thirty 
days^  In  a  third  case,  a  year  was  said  to  be  ii  reasonaUe 
time^ :  And  this  opinion  was  adhered  to  in  a  subsequent  case% 
in  analogy  to  that  part  of  the  statute,  which  authorizes  llie 
party  to  bring  a  new  action,  within  a  year  after  the  reversal  df 
the  judgment  by  writ  of  error*,  &c.  But  whatever  may  be  the 
.  precise  rule  upon  this  subject,  it  seems  that  if  a  new  action  bo 
brought  within  half  a  year  after  the  abatement  of  the  former,  it 
would  be  sufficient  to  avoid  the  statute^. 


■  Imp.  C.  P.  565.  {a).  and  see  i  Lutw.  297. 

^  z  Sid.  228.  I  Le^.  143.  S.  C^  i  Ld.  <  i  Ld.  Raym.  434.  i  Lutw.  256. 

Raym.  553.2  Salk.  424.  2  Ld.  Raym.  S.  C.  and  see  6  £dw.  Ill,  32.  b.  Willet, 

68x.zStr.719.2Ld.  Raym.  1427.  S.C.  257.  (a). 

•^  Bui.  NLPri.  150.  *  a  Str.  907.  FitEgib.  170.  a«9.  i 

*  2  Salk.  425.  Bui.  iW.  Pn.  15a.  Barnkrd.  K.  B.  335.  B.C. 

*  6  Go.  10.  *  Cro.  Car.294. 

'  I  Ld.  Raym.  283.  i  Salk.  393. S.  C.  *  Cowp.  738.  740. 
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Ftaykms  to  the  oommene^metit  of  an  action^  it  is  sometimes 

aeeeMary  for  the  ii]toB4ed  plaintiff  te  make  a  request  or  demand, 

or  to  g|¥<e  fltoltce  to  the  opposite  party,  for  completing  the  cause 

ef  aeticMi ;  and  after  it  is  completed,  some  things  are  required 

to  be  dMe  before  the  action  is  brought    In  order  to  maintaia 

aa  action  for  ihe  re coTery  of  aa  attorney's  bill  for  fees  and 

diiborsementSy  at  law  or  in  equity,  it  is  necessary,  by  the  statute 

2  Geo.  1L  c  22.  §  23.  that  it  should  be  signed  by  the  attorney^ 

isd  ddivered  to  the  party  to  be  charged  therewith,  a  month  at 

lesik  before  the  action  is  commenced.     A  notice  of  action  is 

aho  in  some  cases  required  to  be  giren^  to  the  party  or  parties 

aganst  whom  it  is  intended  to  be  brought,  in  order  to  give  them 

ao  opportunity  of  tendering  amends*.     Thus,  by  the  statute 

24  Geo.  U.  c.  44.  §  1.  it  is  enacted,  that  *^  no  writ  shall  be  sued 

*  oiA  ai^iost,  nor  any  copy  of  any  process  at  the  suit  of  a 

'  sobjeet  shall  be  served  on,  any  Justice  of  the  peace,  for  any 

**  thing  by  him  done  in  the  execution  of  his  office,  until  iu>tice 

'^  m  writing  of  such  intended  writ  or  process  shall  have  been 

'^  delivered  to  him,  or  left  at  the  usual  place  of  his  abode,  by 

^  tbo  attorney  or  agent  for  the  party  who  intends  to  sue  or 

**  cause  the  same  to  be  sueil  out  or  served,  at  least  one  calendar 

**  month  before  the  suing  out  or  serving  the  same ;  in  which 

*^  notice  shall  be  clearly  and  explicitly  contained  the  cause  of 

"  aetiou,  whieh  such  party  hath  or  claimeth  to  have  against 

**  Rich  justice  of  the  peace :  on  the  back  of  which  notice  shall 

^  be  indorsed  the  name  of  such  attorney  or  agent,  together 

"  with  the  place  of  his  abode;  who  shall  be  entitled  to  have 

"  tke  fee  of  twenty  shillings  for  the  preparing  and  serving  such 

**  notice,  and  no  more.*' 

It  has  been  deemed  sufficient  to  entitle  a  justice  to  the  benefit 
of  this  statute,  that  he  conceived  himself  to  be  acting  as  a 
Joitice,  though  what  he  did  was  not  in  the  regular  execution 


*  Append.  Chap.  L  ^  z,  &€•  N.  B»  gioally  intended  as  an  Afipen£»  to  the 
Ik  itfetonoet  aie  to  the  fomih  edition  Frmeiice^  and  are  refened  to  accordingly 
^  tke  PeacAel  Forwn,  which  wtre  tri*    throughout* 
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his  oflSce*.  And  accordingly,  the  lord  of  a  manor^  whc 
also  a  justice  of  the  peace,  was  held  to  be  entitled  to  a  mo 
notice  of  action  against  him,  for  taking  away  a  gun  in 
hous»e  of  an  unqualified  person^  So  one  magistrate  whc 
committed  the  moUier  of  a  bastard  to  prison,  for  not  fili 
the  child,  was  held  to  be  entitled  to  the  notice  of  actio 
quired  by  the  statute,  though  by  the  18  Eliz.  c.  3.  §  2.  ^ 
diction  over  the  subject  matter  is  given  to  two  magistn 
The  notice  to  a  justice  of  the  peace  must  express  the  n; 
of  the  writ  or  process  intended  to  be  sued  out,  as  well 
the  cause  of  action'^ :  And  where  the  notice  was  not  ind< 
with  the  place  of  abode  of  the  attorney,  but  concluded  tl 
*>  Given  under  my  hand  at  Durham,  this  ■  day  of — 
&c.  it  was  deemed  insufficient^  But  a  notice  to  a  magis 
need  not  specify  the  Jifrm  of  action  intended  to  be  broi 
It  is  sufficient  if  it  state  the  writ  or  process,  and  the  cat 
action^  And  the  attorney  giving  the  notice,  may  des 
himself  generally  of  the  town  in  which  he  resides,  as  *<  of 
^  mingliawf :"  though  where  he  described  himself  in  thi 
tice  as  of  a  place  in  London^  which  in  fact  was  in  WestmU 
it  was  held  to  be  fatal^  If  the  action  be  brought  agai 
justice,  for  any  thing  done  under  a  conviction  which  has 
quashed,  the  notice  must  state  that  it  was  done  malick 
and  without  any  reasonable  or  probable  cause  \  and  the  a 
must  be  an  action  upon  the  case^^ 

• 

In  like  manner,  by  the  statute  28  Greo.  1II»  c.  37.  § 
^^  no  writ  or  process  shall  be  sued  out  against  any  offic 
*^  the  customs  or  excise^  or  against  any  person  or  persons 


*  Bird  V.  Gmsiotiy  E.  24  Geo.  III.  ^  2  Cainpb.  196. 
K.  B.  and  see  9  East,  36;.    3  Campb.  <  3  B08.&  Pul.  551. 
242.  Pw/,  29.  ^  6  Esp.  Rep.  138, 

*>  2  H.  Blac.  114.  *  Sut.  43  Geo.  III.  c.  141.  a 

*"  9  East,  364.  2  Campb.  199.  n,  12  East,  6j.   x6  East,  13.    i  ] 

*  7  Durnf.  k  East,  631.  220. 

*  Ta^or  V.  Fanuki,  M.' 23  Geo.  ^And  see  the  statutes  23  Ge 
III.  K.  B.  3  Bos.  &  Pul.  553.  (aj.  c.  70.  §  30.  32.  aad  24  Geo.  II 
S.C,  cited.  2,c.  47.  j  35. 
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«  i^  by  his  or  tbeir  order,  in  his  or  their  aid,  for  any  thin^ 
"  done  in  the  execution  or  by  reason  of  that  or  any  other  act 
^  or  acts  of  parliament  then  in  force,  or  thereafter  to  be  made, 

*  lebtia^  to  the  said  revennes,  or  either  of  them,  until  one 

*  caleodar  month  next  after  notice  in  writing  shall  have  been 
^  delivered  to  him  or  them,  or  left  at  the  usual  place  of  his  or 
^  their  abode,  by  the  attorney  or  agent  for  the  person  or  per« 

*  ions  who  intends  or  intend  to  sue  out  such  writ  or  process 
^  as  aforesaid ;  in  which  notice  shall  be  clearly  and  explicitly 
^  contaiDed  the  canse  of  action,  the  name  and  place  of  abode 
"  id  the  person  or  persons  in  whose  name  such  action  is  in* 
*"  tended  to  be  brought,  and  the  name  and  place  of  abode  of 
^  the  said  attorney  or  agent' :  and  that  a  fee  of  twenty  shil- 
^  lings,  and  no  more,  shall  be  paid  for  the  preparing  and  serv- 
^  ing  of  every  such  notice/'  And  notice  of  action  against  a 
cvtom-house  officer,  for  breaking  the  plaintifTs  dwelling  house 

is  C street,  in  the  the  parisli  of  6 ,  is  not  a  sufficient 

Mice  of  the  plaintiff's  place  of  abode^. 

In  extra  man,  net  appointed  by  the  board  of  excise,  is  held 
J  to  be  entitled  to  the  benefit  of  this  act ;  or  at  least  be  is  en* 
A  tided  to  it,  as  a  person  acting  under  an  excise-officer,  if  he  be 
^1  tent  to  make  a  search,  though  no  regular  officer  be  presents 
And  an  excise-officer  is  entitled  to  notice,  before  an  action  is 
bnmght  against  him,  for  an  act  not  warranted  by  his'  official 
capacity,  if  done  bond  Jide^  in  the  supposed  execution  of  bis 
!i|  tey ;  such  as  the  assaulting  of  an  innocent  person,  whom  he 
r^  nqpects  to  be  a  smuggler  employed  in  running  goods'' :  for 
odterwise,  he  would  never  be  entitled  to  notice,  except  in 
eases  where  he  did  not  need  it\  But  where  a  revenue-officer, 
baviog  seized  goods  as  forfeited  which  were  not  liable  to 
Kizare,  takes  a  sum  of  money  of  the  owner  to  release  them, 
^tcticm  for  money  had  and   received  will  lie  to  recover  it 


•  ^feod.  Chap.  I.  }  7,  8, 9.  *  j  Durnf.  &  East,  i . 

^STaont.  x«;.  «  Per  Lawrence,  J.  2  Smith  R.  223. 

!aSfflith  R.220.  and  see  9  East,  36;.  3  Carapb.  242. 
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back,  though  the  officer  has  not  bad  a  month's  notide  previf 
to  bringing^  the  action*.  The  month  begins  the  day  on  wfa 
the  notice  is  served^ ;  and  the  action,  we  have  seenS  mast 
brought  within  three  months  (which  are  held  to  be  bn 
months,)  after  the  cause  of  it  accrued :  so  that  the  notice  oa 
be  served  one  calendar  month  at  least  before  tliie  expirat 
of  three  h$nar  months  from  the  time  of  the  cause  of  action. 

The  statute  99  Geo.  III.  c.  69.  §  184.  directs,  thivt 
Wes1hlndia'4ock    Company  shall  sue  in  the  name  of   tl) 
treasurer,  in  all  actions  by  or  on  behalf  of  the  company,  and  tl 
he  sball  be  sued  for  the  recovery  of  any  claim  or  demand  up 
or  of  any  damages  occasioned  by  the  company;  and  §  1 
after  extending  the  protection  of  the  statute  24  Geo.  II.  c. 
for  privileging  justices  of  peace,  in  actions  brought  agai 
them  as  such,  to  the  Lord  Mayor  and  Aldermen  of  Lend 
acting  under  this  act  beyond  the  limits  of  the  city,  dit^ects  t 
<^  no  action  shall  be  commenced  against  any  person  or  pern 
"  for  any  thing  done  in  pursuance  or  under  colour  of  this  i 
<<  until  after  fourteen  days  notice  in  writing,  or  after  tendei 
<<  amends,  Ssic."^ :"  upon  which  it  has  been  holden,>  that 
treasurer  of  the  company  is  a  person  within  the  said  clau 
and  being  sued  for  an  act  done  by  the  company,  whi^  indu* 
an  injury  to  the  plainti^b,  was  entitled  to  such  notice-  bej 
the  action  brought*.    And  by  the  statute  48  Geo.  IIL  c. 
§  70v  for  consolidating  the  provisions  in  the  acts  re};4H»| 
the  duties  under  the  management  of  the  commissioners  for 
affaira  of  taxes,  **  no  writ  or  process  shall  be  sued  out  for 
^  commencement  of  any  action  or  suit,  against  any'  per 
<^  or  persons,  for  any  thing  done  in  pursuance  of  that  s 
*^  or  any  act  for  granting  duties  to  be  assessed  under' 
*^  reg^ati^is  of  that  act^  until  onis    calendar  montb   n 


*  4Damf.  &  East,   485.  and  see  j  ^  And  see  the  autute  39  &  40  < 

East,    122.  but  see  4  Durnf.  6c  East,  III.  c.  47.  §   i  ji.  in  which  ther 

5^3'  similar    provisions    as    to   the   Li 

^  3  Durnf.  6c  East,  623.  Doci  Cwnpany. 

I  Ante^zl.  •  5  East,  1x5. 
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^  after  notice  in  writing  shall  have  been  delivered  to,  or 
**  left  at   ti^e  osoal  place  of  abode  of  such   person  or  per<- 
"  90DBp  by  the  attorney  or  agent  for  the  intended  plaintiff  or 
<*  plaintiffi ;  in  which  notice  shall  be  clearly  and  completely 
^  contained  the  cause  and  causes  of  action,  the  name  and 
^  ^ce  or  places  of  abode  of  the  intended  plaintiff  or  plaintifis, 
^  an4  of  his  or  their  attorney  or  agent :  and  no  evidence  shall 
*^  be  given  on  the  trial  of  such  action  or  suit,  of  any  cause  or 
^  causes  of  action^  other  than  such  as  is  or  are  contained  in 
**  such  notice."     Where  one  person  acted  as  clerk  to  two 
public  bodies,  and  a  notice  of  action  required  by  statute  was 
{irm,  addressed  to  him  as  clerk  to  one  body,  the  cause  of  ac- 
tion aiisixig  under  the  authority  of  the  other  body,  the  court  of 
Common  Pleas  held  that  the  notice  was  insufficient\ 


For  the  protection  of  constables,  &c.  acting  in  obedience  to  the 
warrant  of  a  magistrate,  it  is  enacted  by  stat.  24  Geo.  II.  c.  44. 
§  6.  that  **  no  action  shall  be  brought  against  any  constable, 
"  headborough,  or  other  officer,  or  against  any  person  or  persons 
^  %ctuig  by  his  order  and  in  his  aid,  for  any  thing  done  in 
^  Aedience  to  any  warrant  under  i\^  hand  or  seal  of  any 
^  joitice  of  the  peace,  until  demand  hath  been  made**,  or  left 
^  at  the  osaal  place  of  bis  abode,  by  the  party  or  parties  in- 
"  tondUng  to  bring  such  i^rtion,  or  by  his,  her  or  their  attorney 
**  9r  s^entf  in  writing,  signed  by  the  party  demanding  the 
"  npe,  of  the  pierasal  and  copy  of  such  warrant,  and  the  same 
"  iigth  been  refused  or  neglected  for  the  space  of  six  days 
''afler  audi  Remand:  And  in  case  after  such  demand  and 
^  compliance  therewith,  any  action  shall  be  brought  against 
"  nfih  coB^table,  &c.  without  making  the  justice  or  justices 
"  wha  signed  oir  sealed  the  said  wajrrant  defendant  or  defend- 
^  aat%  that  on  producing  and  proving  such  warrant  at  the 
**  trial  of  such  action^  the  jury  shall  give  their  verdict  for  the 
«  defeadai4  oc  defendants,,  notwithstanding  any  defect  of  juris- 
^  diction  in  such  justice  or  justices." 


v 


*  I  TniDt,  383.  Append,  Chap.  I.  §  10,  i  u 

^For  the  fonn  of  tbe  dmandi  tee 


^*  And  if  sueh  actioa  be  brought  jointly  against  such  jtisf  ic 
<^  or  justices,  and  also  against  such  constable,  &c. ;  then  oi 
^*  proof  of  such  warranty  the  jury  shall  find  for  such  constable 
*^  &c.  notwithstanding  such  defect  of  jurisdiction  as  aforesaid 
*'  And  if  the  verdict  shall  be  given  against  the  justice  o 
'*  justices,  in  such  case  the  plaintiff  or  plaintiffs  shall  recove 
'^  his,  her  or  their  costs  against  hira  or  them ;  to  be  taxed  i 
*^  such  manner,  by  the  proper  officer,  as  to  include  such  cost 
'<  as  the  plaintiff  or  plaintiffs  are  liable  to  pay  to  the  defendan 
«<  or  defendants,  for  .whom  such  verdict  shall  be  found.*' 

The  intent  of  these  provisions  was  to  prevent  the  constabi 
or  other  officer^  when  acting  in  obedience  to  his  warrant%  frox 
being  answerable,  on  account  of  any  defect  of  jurisdiction  i 
the  justice:  Therefore  if  an  officer  seize  goods,  in  obedienc 
to  the  warrant  of  a  magistrate,  whether  that  warrant  be  legf 
or  not,  he  cannot  be  sued,  until  a  previous  demand  has  bee 
made  of  a  copy  of  it^.  And  a  constable  executing  the  warrac 
of  a  justice  of  peace,  if  sued  in  trespass  without  the  magistrate 
is  within  the  protection  of  the  statute,  ^  and  entitled  to  a  vet 
diet,  on  proof  of  such  warrant;  having  first  complied  wit 
the  plaintiff's  demand  of  a  perusal  and  copy  of  it,  before  tb 
action  brought,  though  not  within-  six  days  after  such  demand 
as  the  act  directs^  But  where  an  action  of  assault  and  fah 
imprisonment  was  brought  against  a  constable,  who  had  es 
ceeded  his  authority,  it  being  objected  that  the  plaintiff  ha 
not  shewn  the  action  commenced  within  six  months,  accon 
ing  to  the  statute  24  Geo.  II.  c.  44«  §  8.  Lord  Kenyan  ovei 
ruled  the  objection,  on  this  distinction ;  that  the  defendant  acte 
colore  officiif  and  not  virtute  officii;  and  said,  that  it  had  ofte 
been  held,  that  a  constable  acting  colore  officii  was  not  pn 
tected  by  the  statute,  where  the  act  committed  is  of  sucb %  m 
ture  that  the  office  gives  him  no  authority  to  do  it;  in  the  d( 
ing  of  that  act  he  is  not  to  be  considered  as  an  officer;  bi 


■  3  Bur.  174a.    I  Blac.  Rep.  555.        *  2  Boa.&  Pul.  158.  sEsp.Rep.  9 
S.  C.   3  E^.  Rep.  £26.  s,  Maule  &    S.  C. 
S€l.2j9.  f  5  East,  445, 
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trbere  a  man  doing  an  act  within  the  limits  of  his  official  an- 

tboii^,  ex^rci^es  that  authority  improperly,  or  abuses  the  dis- 

cre^n   placed  ip  him,  to   such  cases  the  statute  extends: 

The  distinction  is,  between  the  extent  and  the  abuse  of  the 

Wtkority*.    And  accordingly,  where  a  constable  pf  one  hundred 

took  upon  him  to  execute  a  warrant  out  of  his  own  hundred, 

directed  to  the  constable  of  another  hundred  by  name,  **  and 

<(  to  all  other  peace-officers  in  the  county  of  Kent  ;*'  this  was 

hoUen  not  to  be  a  case  within  the  protection  of  the  statute^. 

So  where  goods   were  taken   under   a  warrant  of  distress, 

granted  by  a  justice  of  peace  for  the  county  of  Kent,  directed 

to  the  constabies  of  the  lower  half-hundred  of  C.  and  G.  in 

^  CQDDty  of  KqU;  if  it  turn  out,  that  the  warrant  was  exe- 

(Dted  wxthbi  the  jurisdiction  of  the  cinque  ports,  and  not  in 

Ae  coonty  of  ^mlf  ihe  constables  who  executed  it  are  not  en* 

titled  to  the  benefit  of  the  statute,  but  may  be  sued  in  trespass, 

withdit  the  magistrate  being  made  a  defendant''.    And  where 

die  defendants,  in  order  to  levy  a  poor's  rate  under  a  warrant 

of  distress  granted  by  two  magistrates,  broke  and  entered  the 

fliiiitiff's  bouse,  and  broke  the  windows,  8cc.  the  court  held 

[)l  tkt  they  might  be  sued  in  trespass,  without  a  previous  de«* 

Oil  aand  of  the  perusal  and  copy  of  the  warrant"*, 

4 

bc|  It  has  been  determined,  that  a  churchwarden  or  overseer  of 
the  poor,  taking  a  distress  for  a  poor's  rate  under  a  warrant  of 
■egistrates,  is  entitled  to  the  protection  of  the  statute,  in  hav« 

^  i^fthe  magistrates  made  defendants  with  him,  in  an  action  of 
tn^asf.     Bot  an  action  of  replevin  is  holden  not  to  be  an  ac- 

1^  tioB  within  the  meaning  of  the  statute^  And  the  act  extends 
sely  to  actions  of  trespass  or  tort :  therefore  where  an  action 
6r  money  had  and  received  was  brought  against  an  officer, 
who  had  levied  money  on  a  conviction  by  a  justice  of  tlie 


*  2  E^.  Rep.  542.  m  noih,  970. 

^  iH.  Blac.  !$.»•  ^  %  Blac.  Rep.  1330.  -6  East,  283. 

*  5  East,  233.  but  see  Willes,  668.   7  Durnf.  k  East, 
^2  Manic  &  Sel.  259.  270.  fa  J  contra. 

t  BoL  Ni.  Pri,  24.  7  Durnf.  &  East, 
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peace,  the  conriction  having  been  quashed,  it  was  holden  tl 
a  demand  of  a  copy  of  the  warrant  was  not  necessary*, 
cases  to  which  the  act  applies,  if  the  plaintiff's  attorney  ma 
out  two  papers  precisely  similar,  purporting  to  be  demands 
a  copy  of  the  warrant,  pursuant  to  the  statute,  and  sign  b< 
for  his  client,  and  then  deliver  one  to  the  defendant,  the  otl 
will  be  sufficient  evidence  at  the  triaP. 

Having  thus  stated  what  is  necessary  to  be  done  by  1 
plaintiff,  before  the  commencement  of  the  action,  it  may 
proper  to  add,  that  where  it  is  meant  to  be  defended  on  1 
ground  of  a  tender  of  the  debt,  such  tender  should  be  ms 
before  the  action  is  brought :  And  a  tender  of  sufficient  amei 
may  also  be  made,  by  the  statute  21  Jac.  I.  c.  16.  §  5.  in 
action  for  an  involuntary  trespass  to  real  prope^ty^ 


»  Bui.  Ni.  Prh  24.  fiiii^  iQj  30.  z  Campb.  1 10. 

•»  z  Bos.  &  Pul.  39.  and  sec  4  Esp.        «  1  Str.  549. 
Rep.  203.  Pcakc's  Evid.  cd.  «•  p.  108. 


[     3.1     ] 


CHAP.  11. 


(y(*i»  Jurisdiction  of  the  Courts  o/'King^s  Bench  anrZ 
Common  Pleas,  in  personal  Actions;  of  the  Of^ 
ncwLKs  of  the  CovKTS'j  and  of  the  Admission,  Duties, 
Pai\^LBG£s,  and  Disabilities  of  Attornies,  and  the 
consequences  of  their  Misbehavio  UR. 

rlE  Court  of  King's  Bench  has  an  original  jnrisJic- 
tion  in  actions  for  trespasses  vi  ^  armi^,  committed  in 
Middlesex^  or  other  county  where  the  court  sits* :  and  it  has 
by  degrees  acquired  a  jurisdiction,  which  it  exercises  by  ori" 
linal  writj  against  peers  of  the  realm,  and  inenibers  of  the  house 
of  commons ;  and  against  corporations^  and  hundredors  on 
the  statutes  of  hue  and  cry,  &c. ;  and  in  ail  personal  actions, 
brought  against  any  person  not  being  a  prisoner  in  the  actual 
custody  of  the  marshal,  nor  privileged  as  an  attorney  or  officer 
(^the  court.  It  has  likewise  jurisdiction  by  6t7/,  in  all  per- 
soDal  actions,  brought  against  prisoners  in  the  actual  custody 
•f  the  marshal,  or  persons  who  have  put  in  bail  upon  a  cepi 
^CTfus  or  habeas  corpus^  and  who  are  still  for  this  purpose  sup- 
posed to  be  in  custody^.  On  which  latter  ground,  the  court  is 
eDabled  by  a  fiction  to  hold  plea  by  billf  in  all  personal  actions 
whatever;  for  on  feigning  a  complaint  of  trespass,  over  which 
die  court  has  an  inherent  jurisdiction,  the  plaintiff  is  allowed, 
when  the  defendant  is  brought  in  on  such  complaint^-  to  waive 
0r  abandon  it,  and  to  exhibit  his  hill  and  declare  against  him 
*»  a  prisoner,  for  any  other  species  of  inju^y^     Thi^  court  has 


'TTjt'tjiu/lizanh  a8.  Bench,  and  of  thnt  lo  particular  which 

^Jd.ii,  it  exercises  in  civil  actions  by  bill,  see 

'R.  E.  15  Geo.  IL  K.  B.  Cowp.    Sul.  Lcct.  XXXII.  p.  300,  &c.  3  Blac. 

4{^  Aodfor  ao  accouDt  o(  the  juris-    Com.  42.  2  H.  Blac.  271.  299,  300. 

^00 10  geoetal  of  the  court  of  King's 
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also  jurisdiction  in  all  personal  actions,  brought  by  or  ag 
its  aitomies  and  officers^ ;  who  are  entitled  to  sue  thereii 
attachment  of  privilege,  and  must  be  sued  by  bill:  And  tne^i 
of  the  house  of  commons  may  be  sued  therein  by  bill  and 
monsy  &c.  in  consequence  of  the  statute  12  &  13  W.  11 
3.  §  2. 

The  court  of  Common  Pleas  has  a  concun'ent  jurisdi 
tvith  the  court  of  King's  Benchi  in  all  personal  actions, 
jurisdiction  is  exercised,  first,  by-  wiginal  writ,  issuing  o 
Chancery ;  which  however  is  seldom  issued,  except  wh< 
is  necessary  in  consequence  of  a  writ  of  error,  on  a  judg: 
by  default :  Secondly,  by  writ  of  capias  quare  clausum  f\ 
which  supposes  an  original  to  have  issued,  and  is  the  ordi 
mode  of  commencing  actions  in  this  court :  Thirdly,  by  at 
ment  of  privilege,  at  the  suit  of  attornies  and  officers  o1 
court :  and  fourthly,  by  bill  against  atl^ornies  and  officer 
members  of  the  house  of  commons.  This  court  has  also 
diction,  exclusive  of  the  King's  Bench,  in  all  real^  and 
greater  part  of  mixed  actions :  and  writs  of  habeas  corpus 
prohibition  may  be  moved  for  therein,  as  well  as  in  the  K 
Bench ;  though  it  is  more  usual  to  move  for  the  writ  of  /u 
corpus  in  the  latter  comrt. 

It  should  also  be  observed,  that  personal  actions  are  e 
commenced  originally,  by  the  means  which  have  been  st 
in  the  courts  of  King's  Bench  and  Common  Fleas;  or  ai 
.  moved  thither  frona  inferior  courts,  by  writ  of  certiora 
habeas  corpus  before  judgment,  or  by  writ  of  error  after  j 
ment,  from  such  as  are  of  record ;  or  by  writ  of  pone^  recc 
/aciqs  loquelaiUt  or  accedas  ad  curiam  before  judgment,  o 
writ  of  false  judgment  afterwards,  from  such  as  are  not  i 
cord :  and  both  courts  have  the  power  of  punishing  their 
officers,  or  other  persons,  for  a  contempt,  by  attachment. 


*  4  last.  7i|  2.  2  H.  Blac.  270. 299. 
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The  officers  of  the  court  of  King's  Bench  are  first,  and 

principally,  the  jwiges,  consisting  of  the  Lord  Chief  Justice, 

created  by  writ,  and  three  puisne  judges,  created  by  letters 

patent;  who,  by  the  statute  12  &  V6  W.  III.  c.  2.  hold  their 

places  quamdiu  bene  se  gesserintf  and  not,  as  formerly,  durante 

bene  placito  :  And  by  the  statute  1  Geo.  III.  c.  23.  enacted  at 

the  earnest  recoainaendation  of  the  king    himself  from  the 

throne,  the  jndges  are  continued  in  their  offices  during  their 

good  behaviour,  notwithstanding  any    demise  of  the   crown, 

(which  was  formerly  held*  immediately  to  vacate  their  seats,) 

lus  majesty  having  been  pleased   to  declare,  that  he  looked 

upon  the  independence  and  uprightness  of  the  judges   as  es- 

septial  to  the  impartial  administration  of  justice;  as  one  of 

the  best  securities  of  the  rights  and  liberties  of  his  subjects; 

adts  most  conducive  to  the  honour  of  the  crown^:  Secondly, 

the  clerk  of  the  crown!" ^  or  king's  coroner  and  attorney,  usually 

called  the  master  of  the  crown-office,  who  holds  his  place  for 

Kfi^i  by  letters  patent  under  the  great  seal ;  and  has  the  ap« 

J  pomtment   of  the   secondary,  clerk  of  the   rules,  examiner^ 

calendar  keeper,  clerk  of  the  grand  juries,  and  clerks  in  court : 

Thirdly,  the  prothonotary ,  or  chief  clerk  for   enrolling  pleas, 

in  civil  causes  depending  between  party  and  party,  on  the 

flea  side  of  the  court;  and  particularly  by  bill^.     This  officer 

B  appointed  for  life,  by  the  chief  justice  of  the  court  for  the 

time  being;    and  has  the  appointment  of  the  secondary f  or 

depQty  to  the  chief  clerk,  usually  called  the  master  of  the 

KingVBench  office,  and  his  assistant^  the  clerk  of  the  rules^ 

the  clerk   of  the  papers^^    the  clerk    of    the    declaration^ 

fte  clerk  of  the   common   bails,   posteas  and    estreats,   the 

h   deik  of  the  dockets,  commitmerUs  and  satisfactions^  and  the 

^^   9gur  of  the  writs ;  all  of  whom,  except  the  master  and  his 

Mostaat,  and  the  signer  of  the  writs,  hold  their  places  for  life, 

^  writing  under  the  hand  and  seal  of  the  chief  clerk ;  and 


0^ 


^MrfMn 


'  2  Ld.  Raym.  747.  '  *  i  Ch.  Cas.  20.  Show,  iP.  C.  iii, 

CoiD«JoiirD.  3  Mar.  1761.  Skin.  354. 

'Show.  P.  C,    HI,  and  see  Cas.        *  i  Vent. 296,  2MocL95.S.C. 


*V.Talb,97, 
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luost  of  them  have  deputies^  to  assist   in  the  executic 
their  oiBces. 

Other  officers  appointed  by  the  chief  justice  are  the 
cers^j  §xigentery  and  clerk  of  the  outlatvries^f  for  *procce< 
by  original  writ ;  and  the  clerk  of  the  treasury'',  and  kc 
of  the  writs  and  records  of  the  court,  commonly   called 
custos  brevium^.     The  office  of  custos  brevium,  as  well  as 
of  pro  thonotary,  has  usually  been  granted  for  the  lives  oi 
persons,  and  the  survivor  of  them :  and  the  custos  breviun 
annexed  to  his  office,  the  making  up  of  records  of  nisi  f 
except  in  Middlesex;  and  appoints  the  clerk  of  the  inner 
vpper  treasury,  the  clerk  of  the  otiter  treasury,  the  bag-be 
and  the  clerks  of  nt^t  priuSf  for  making  up  the  above  rec 
The  chief  justice  also  appoints  the  clerk  of  the  errors; 
clerk  of  nisi  prius  for  Middlesex j  whose  business  it  is  to  t 
scribe  from   the  plea  rolls,  the  records  of  nisi  prius  in 
county,  and  to  examine  and  seal  the  same,  and  to  receive 
file  the  warrants  of  attorney  on  the  plea  side  of  the  court, 
three  other  judges  have  the  appointment  of    signer  of 
bills  of  Middlesex  ;  and  each  of  the  judges  appoints  his 
clerk. 

The  officers  of  the  court  of  Common  Pleas  are  the  jui 
consisting  of  the  Liord  Chief  Justice^  created  by  writ,  and  t 
puisne  judges,  created  by  letters  patent^  who  hold  their  plac< 
like  manner  as  the  judges  ofthe  court  of  King's  Bench;  thet 
prothonotaries  ;  the  three  secondaries  ;  ihe  filacers  ;  the  c 
of  the  exigents  ;  the  clerk  of  ihe^ supersedeas' s  ;  the  clerk  oi 
outlawries ;  the  clerk  of  the  reversal  of  outlawries ;  the  c 


•  These  officers  are  appointed  to  sign  ^  Trycy  m  firef, 

original  writs,  and  alJ  writs  and  process  *  This  officer  is  required  to  app 

issuing  thereon,  before  the  appearance  of  person  to  attend  in  the  treasury,  th 

the  defendant.     R.  H.  30  Car.  II.  R.  clerks  may  have  access  to  the  roll 

H.  31  Car.  II,  and  R.  E.  31  Car.  II.  T.  1656.  reg.  2.  K.B. 

K.  B.  See  also  R.  M.  x  j  Car.  I.  K.  B.  f  x  Ler.  z.  i  Sid.  74. 
aad  Tryt*BJui.Jl.  /<r  /of* 
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fitbe juries;  the  clerk  of  the  warrantSf  inrohnents  and  estreats; 
ike  clerk  of  the  essoins ;  the  clerk  of  the  dockets ;  the  clerk 
id  Ae  Judgments  ;  the  clerk  of  the  treasury  ;  and  the  clerk  of 
tkeerrori. 


The  senior  Kvii  junior  prothanotaries  are  appointed  by  the 
^bkS  jnstice,  and  the  second  prothonotary  by  the  autos  bre^ 
mm,  for  life*     The  duties  of  these  officers  are  to  attend,  the 
fitting  of  the  court  at  Westminster  hall,  for  the  dispatch  of 
such  matters  as  arise  from  causes  entered  in  their  office* ;  to 
inform  the  court  of  the  state  of  such  causes ;  to  draw  up  gene- 
nlrales,  for  reg^latidg  and  settling  the  practice  of  the  court, 
iiid  the  proceedings  therein ;  and  to  certify  to  tlie  court  in 
Bitten  of  practice,  when  required.     A  great  variety  of  mat- 
ten  arising  out  of  causes  are  referred  to  the  prothonotaries,  who 
Bake  reports  thereon  to  the  court,  and  also  on  the  examinatioa 
rf  persons  in  contempt  upon  interrogatories.     They  enter,  in 
iKwks  kept  in  their  office,  the  declarations  filed  and  delivered 
Oit  m  all  the  several  causes  passing  through  their  office,  and 
aibo  the  pleas  and  subsequent  pleadings  between  the  parties, 
die  money  paid  into  and  out  of  court,  the  records  passed  for 
trial,  the  entries  of  issues  joined  between  the  parties,  the  inter- 
locutory and  final  judgments  thereon,  writs  of  inquiry  and 
occations,  the  bills  filed  against  privileged  persons,  and  the 
i^vpearances  to  such  process  as  issue  out  of  their  office.     They 
in^re  into  and  state  the  debt  and  costs  on  bills,  bonds,  mort- 
gigfes  and  other  securities;  name  and  strike  special  juries, 
iga  records  of  nisi  prius^  see  that  all  common  recoveries  are 
ctrefully  engrossed  on  rolls  of  the  court,  examined,  docketed, 
«^  placed  in  their  proper  offices,  and  that  the  writs  belong* 
ifigto  the  same  are  filed  with  the  proper  officer,  and  examine 
'  d  exemplifications  of  such  recoveries^      They     have    the 
Q9tody  of  all  common  and   plea   rolls'",    deliver    the    same 


*i.  T.  35  Hen.  VL  §  i.  C.  P.       *R.  M.  1654.  §  6.  C.P. 
Aadfiur  the  ancient  fees  payable  to  the        ^  R.  H.  8  Car.  I.  §  8.  R.  M.  1654. 
NioQounes  tee  the  tame  rule,  $  5,       j  7,  B.  £•  34  Car.  IL  teg.  3.  R.  B. 
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6ut%  and  keep  an  acconnt  of  the  names  of  the  persons  to  whom 
the  rolls  are  delivered*',  that  they  may  be  enabled  to  call  for 
their  return,  and  make  caret  papers  of  the  defaulters%  in  ordei*    ' 
to  enforce  their  being  brought  in,  pursuant  to  various  rules  of   ■ 
the  court*^.     They  keep  an  account  of  all  rolls  received  into  their 
office,  after  the  proper  entries  are  made  thereon ;  keep  dockets   ^ 
of  all  judgments,  entries  of  writs,  and  other  entries,  which  they  i 
CBvefixWy  examine  with  the  rolls,  before  they  are  delivered  to   i 
the  proper  officers,  keep  remembrance  rolls,  in  which  all  rales 
ibade  in  court,  appearances,  and  recognizances   of  bail   on 
attachments  of  privilege,  and  prtecipes  taken  at  bar  on  common 
recoveries,  are  entered.     They  enter  on  a  remembrance  roUi' 
the  names  of  all  attomies  sworn  in  court,  and  make  certificates 
thereof  to  the  clerk  of  the  warrants;  and  have  the  custody  of 
the  court-books,  in  which  are  entered  the  names  of  all  causes* 
on  demurrers,  special  verdicts,  and  other  matters  which  are  to 
be  argued  in  court,  and  of  causes  which  are  to  be  tried  at  baf^   j 
with  the  respective  terms  and  number-rolls;  and  take  minutes'  i 
of  the  judgment  of  the  court,  in  all  causes  argued  therein.    And'  ^ 
they  regulate  and  allow  costs,  on  all  judgments,  rules,  and  | 
judicial  orders;  and  tax  bills  of  costs  between  attornies  and* .;, 
their  clients,  and  settle  and  adjust  accounts  implicated  th^er^;   ^ 
For  these  purposes,  one  of  the  prothonotaries  alternately  attends  ^ 
at  the  office  in  term-time,  from  ekven  to  two^  (except  the  first  ., 
and  last  days  of  term,  when  all  attend  the  court)  the  others  ^ 
attending  the  court  during  the  sitting.     In  the  evening,  all  the    , 
prothonotaries  attend  at  the  office  from  six*  to  eighty  and  som&i  ^ 
tin^  later  r  Out  of  term,  the^  all  attend  every  day,  from  eleven 
to  two  o'clock. 

T  ■  •  •  '.     . 

I 

The  secondaries  are  appointed  for  life,  by  the  prothonotaries,    . 
pach  of  whom  appoints  one.     Their  duties  are  constantly  t6 


5',W.  &  M.  r<y.  2.  R.  M.  2  Geo.  I.  C.  P.        ^  R.  E.  34  Cat.  U.  reg.  3.  C  P. 
The  plea  rolls  are  in  rW,  and  the  common        *  Same  rule.  R.  M.  2  Geo.  I..C.  P. 
pnes  in  fienonal  actions.  ^  R.  E.  j^  Joe.  I.  iR.  M.  1649.  ^*  't 

•  B.  E.  12  Jac.  I.  R.  M. yi49-  R.  M.  $  3.  fei  M.  1654.  f  7.  ]fe.  T.  29  Car.  It. 

f  654.  J  5.  R.  T.  21  Car,  11 1.  P.  reg.  5.  ft.  £.  34  Cir.  it.  rig.  3.  C.  % 
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ittend  the  coQft  and  judged  in  the  treasury,  in  term  time ;  to 
read  all   records,  writings,   affidavits,  petitions,  papers  and 
exhibits,  produced  upon  motions,  complaints,  or  other  applica- 
tioDB,  and  to  take  tninutes  of  all  rules  and  orders  pronounced ' 
thereon;  to  take  all  recognizances  in  court;  to  enter  discon- 
timiances,  commitments  of  prisoners,  and  satisfactions  acknow- 
ledged upon  record;  to- amend  records,  by  order  of  the  court; 
to  adodnister  the  oaths  appointed  to  be  taken  by  prisoners,  by 
Ae  acts  of  parliament  for  the  relief  of  debtors  with  respect  to 
the  imprisonment  of  their  persons,  and  to  prepare  assignments 
of  sQch  prisoners*  goods  and  effects,  to  be  signed  by  them,  as 
directed  by  the  said  acts,  and  to  draw  uprules  for  their  discharge: 
Upon  trials  at  bar,  it  is  their  duty  to  copy  the  issues  for  the 
judges,  and  to  deliver  four  copies  thereof,  to  call  the  jury  out 
of  and  in  court,  to  read  the  record,  to  call  the  defendant,  to 
lead  all  written  evidence,  to  call  the  jury  before  a  verdict  is 
given,  and  to  record  the  verdict;  to  take  minutes  of  special 
verdicts,  and  to  draw  up  the  same ;  to  make  two  copies  for  the 
pfauntiff  and  defendant,  and  four  copies  for  the  judges ;  to  take 
an  account  of  all  fines  and  recoveries,  passed  and  suffered  at 
bar;  and  in  term  time,  after  the  rising  of  the  court,  to  attend 
at  their  respective  offices,  there  to  draw  up  such  rules  and  orders 
as  hare  been  pronounced  in  court,  or  in  the  treasury,  and  enter 
the  same  in  books  kept  for  that  purpose*,  and  make  copies  of 
such  rules  or  orders,  if  applied  for ;  as  also  to  enter  all  rules  to 
declare,  plead,  reply,  rejoin,  surrejoin,  rebut,  surrebut,  and  join 
in  demurrer,  in   paper,  and  afterwards  to  enter  the  same  in 
hooks ;  to  give  rules  for  attornies,  and  other  officers  of  the  court, 
to  appear  to  bills  filed  against  them;  to   file   and  copy  all 
affidavits,  papers  and  exhibits,  produced  on  motions,  taxation 
of  costs,  or  otherwise,  and  ail  suggestions  and  proceedings  in 
spiritual  courts,  in  causes  where  prohibitiofis  are  applied  for;  to 
examine  persons  in  contempt  upon  interrogatories,  and  to  file 
and  copy  such  interrogatories,  and  the  depositions  taken  thereon. 
Their  attendance  is  also  necessary  in  vacation  time,  by  them-s 


*  fcmtdj^  it  appears,  they  were  entered  upoa  rcmenil>rance  rolls.   R,  M.  16541 
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selves,  clerks  or  assistants.  Upon  all  complaints  made  bj 
prisoners  in  the  Fleet  against  the  warden,  it  is  the  duty  of  thi 
secondaries  to  attend  the  judges,  at  such  times  and  places  ai 
they  may  appoint  to  hear  and  determine  the  said  complaintsi 
and  to  file  and  read  all  affidavits  and  exhibits  produced  oi 
such  attendance,  and  to  draw,  up  all  orders  made  thereupon, 
as  well  as  all  orders  made  by  the  court,  for  the  regulation 
of  the  Fleet  prison.  The  secondary  to  the  Jirst  prothonotarj 
administers  in  court  the  oaths  of  allegiance,  supremacy,  and 
abjuration ;  and,  if  required,  makes  out  and  signs  certificates  ol 
persons  having  taken  the  same:  he  also  administers  the  oatl 
in  court,  to  every  person  who  is  admitted  an  attorney.  The 
secondary  to  the  second  prothonotary  enters  in  a  book  kept  foi 
that  purpose,  the  particulars  of  all  fines  acknowledged  at  the 
bar  of  the  court. 

The  filacers  are  appointed  for  the  different  counties,  by  the 
chief  justice,  for  their  lives ;  and  their  several  offices  are  required 
to  be  executed  in  one  certain  place'.  Their  duty  is  to  procure 
original  writs  to  be  duly  sued  forth  and  filed^ ;  to  take  affidavits 
of  debt,  in  order  to  hold  to  bail,  and  to  file  such  affidavits  when 
the  process  is  issued,  and  to  make  office  copies  of  them,  whec 
required;  to  make  out  writs  of  capiasy  alias  and  pluriesj  and  al 
other  incident  process,  before  appearance  of  the  defendant,  ii 
all  actions  wherein  process  of  outlawry  lies,  until  the  extent  v, 
awarded*";  and  all  writs  of  svpersedeas,  upon  any  writs  o 
capias  awarded  out  of  their  own  offices,  and  writs  of  rescowL 
upon  the  sheriflTs  return'' ;  to  take  and  file  affidavits  of  service 
of  common  process;  and  file  bills  against  persons  entitled  ti 
privilege  of  parliament,  and  make  out  the  subsequent  proces 
thereon,  before  appearance;  to  enter  appearances,  upon  al 


*  R.  H.  «3  Geo.  III.  C.  P,  payable  to  ihtJUacers^  for  common  pro 
«>  R.  T.  1649.  C.  P.  cess,  see  R.  T.  35  Hen.  VI.  J  8.  C.  F. 

*  R.  M.  15  &  16  Eliz.  R.  M.  14  Ja^        *  Same  rules. 
I*  reg.  I.  C.  P.  and  for  the  fees  ancieptly 


OF  THB  OFVICERS  OF  TH£  COURTS.        43 

vrits  issuing  ont  of  their  own  offices*,  and  give  rules  for  the 

dieriffto  bring  in  the  bod;^;  to  attend  the  court,  or  a  judge, 

on  taking  special  bail  by  original^ ;  to  enter  recognizances  of 

liiil,  and  to  make  out  the  fii-st  writ  of  scire  facias  thereon"^ ;  to 

enter  and  file  writs  of  rt.fa.  lo.  &c.  issuing  out  of  the  court  of 

Chincery)  and  returnable  in  the  conrt  of  Common  Fleas,  for 

the  remoTal  of  plaints  from  inferior  courts,  and  to  issue  writs  of 

/one  and  distringas,  to  compel  appearances  in  such  proceedings; 

lod  to  make  out  all  writs  of  retorno  habendo  upon  nonsuit, 

writs  of  second  deliverance f  and  writs  of  capias  in  wither nam^ 

dks  and  plurieSf  before  appearance,  &c% 

The  clerk  of  the  exigents,  and  clerk  of  tlie  supersedeas' Sf  are 
veipectivelj  appointed  for  life,  by  the  chief  justice.  The  duty 
of  the  former  is  to  make  out  writs  of  exigent  and  proclamations, 
ID  order  to  proceed  to  outlawry ;  /and  of  the  latter,  to  make  out 
writs  of  supersedeas  to  exigents,  quia  improvide,  8fcJ  in  order 
to  prevent  persons  from  being  outlawed  or  waived,  against 
wliom  exigents  have  issued.  The  office  of  clerk  of  the  outlawries 
smcident  to  the  office  of  his  majesty's  attorney  general;  and 
mally  executed  by  his  clerk.  His  duty  is  to  make  out  all 
writa  of  capias  utlagatum,  and  sequestrations  of  ecclesiastical 
beneficett,  in  personal  actions,  after  the  return  of  the  exigent. 
loqamitions  taken  on  special  writs  of  capias  utlagatum  are 
;i!|  tniMtmiited  into  this  office;  and  are  here  exemplified,  upon 
it  roDi  signed  by  the  clerk  of  the  outlawries,  and  then  carried 
cA  iilo  the  office  of  the  king's  remembrancer  of  the  court  of 
icti  ^bequer,  and  there  filed  of  record;  and  the  inquisitions 
itti  dieoiselves,  and  writs  of  extgent,  are  filed  with  the  castas 
cei  htftmif.  The  clerk  of  the  reversal  of  outlawries  is  appointed 
i  bj  the  protbonotaries,  during  pleasure.  His  duty  is  to  draw 
^  and  enter  the  reversals  of  outlawries  on  remembrances,  and 


.p. 


*  E.M.  i^Jac,  I.  rtg.  i,  %•  R.  £•  24  Barnes,  97. 

^*llng.2.C,F.  •R.  M.  ij  &  x6  Eliz.  R.  M.  14 

^11  R.  T.  a  W.  &  M.  reg.  i.  C.  P.  Jac.  I.  reg.  i.  C.P. 

'HT. I W.  &  M.  rcg.  a.  C.  P.  ^  R.  E,  24  Car.  II,  ny.  u  C, P. 
.'R,  M.  14  Jac.l^  re^.  i.  C.  P. 
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deliver  certificates  thereof  to  the  olerk  of  the  outlawries ;  t 
make  out  bail-pieces  on  such  reversals^  and  writs  of  supersedeas 
when  necessary.  The  clerk  of  theytirieff  is  appointed  by  th 
custos  brevium,  for  life.  His  duty  is  to  make  out  writs  ofhabea 
corpora  juraioi^m,  for  the  trials  of  issues  in  London  aa 
Middhsexy  and  for  the  assizes  in  the  country, 

• 

The  clerk  of  the  warrants^  inrolmenls  and  estreats^  is  a(: 

pointed  by  the  chief  justice,  for  life.     The  duty  of  this  office 

is  to  file  warrants  of  attorney  upon  judgments,  issues,  outlawries 

and  writs  of  covenant  for  levying  fines;  and  p,lso  the  warrant 

of  attorney  of  sherifi*^,  for  the  difierent  counties  in  England 

to  stamp  all  judgment-papers^,  records  of  nisi  prius^j  writs  o 

pluries  capias  on  outlawries^,  and  writs  of  covenant;  to  enrol 

deeds,  recoveries,  and  foreign  estreats ;  and  to  file  afi^davits  o 

the  execution  of  articles  of  clerkship,    and   enter  attornie 

certificates,  &c.     The  clerk  of  the  essoim  is  also  appointed  bj 

the  chief  justice,  for  life.     His  duty  is  to  enter  essoins  for  thi 

tenants  in  real  actions,  (for  it  is  now  determined,  that  no  essoi$ 

lies  in  personal  actions ;)  and  in  case  the  tenant  be  not  essoined 

by  the  time  limited  by  the  rules  of  the  court  in  real  actions,  the 

demandant  may  enter  a  ne  recipiatur.     This  officer  is  required 

by  the  statute  4  &  5  W.  Sc  M .  c.  20.  §  2.  to  make  an  alphabetical 

dogget,  by  the  defendants'  names,  of  all  judgments  for  debt  by 

confession,  &c.  in  the  court  of  Common  Pleas^;   and  relh 

belonging  to  the  several  offices  of  the  said  court  are  marked) 

numbered,  and  delivered  out  by  the  clerk  of  the  essoins  to  the 

prothonotaries ;  and  when  the  proper  entries  are  made  Uiereon] 

they  are  returned  into  his  office,  from  whence  they  are  carried 

by  the  clerk  of  the  judgments  to  the  treasury  at  Westminster. 

The  clerk  of  the  dockets  is  appointed  by  the  prothonotaries, 
during  pleasure.  The  duty  of  this  officer  is  to  draw  up,  exem* 
plify,  and  enter  on  the  roll,  th<i  admission  of  the  several  officers 


?»  R. M.  s Geo.  11. C. P.  «=  R.  E.  j  W,&  M.  r^.  2    lUM, 
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of  the  court ;  to  prepare  bail- pieces  entered  into  to  any  attach- 
mait  of  privilege,  or  other  bailable  process,  issuing  out  of  the 
piothouotaries'  office,  and  attend  the  court  or  a  judge  there  with, 
when  entered  into,  and  when  the  bail  are  justified,  or  fresh  bail 
added,  or  the  defendant  surrendered ;  to  make  copies  of  all 
special  juries,  named  by  the  prothonotaries,  for  the  plaintiff 
and  defendant ;  to  make  copies  of  reports  in  court  by  the  pro- 
thonotaries, if  desired,  and  of  all  special  verdicts*  for  the  judges 
and  attomies ;  to  make  copies  of  all  rules  of  court,  from  the 
remembrances  of  terms  past;  to  make  certificates  of  declarations 
not  being  filed  against  prisoners,  according  to  the  rules  of  th^ 
court,  in  order  to  their  being  discharged ;  to  make  out  certifi- 
cates of  writs  of  recordari  and  false  judgment  not  being  filed 
according  to  the  course  of  the  court,  to  enable  the  parties  to 
pioeeed  in  inferior  courts ;  to  copy,  if  desired  by  the  parties, 
ail  bilk  of  oosts,  and  other  papers  produced  before  the  pro- 
thonotaries, relating  to  such  bills,  when  taxed ;  to  attend  th^ 
office  of  the  prothonotaries  daily  during  office  hours,  and  to  do 
the  common  business  belonging  to  the  office. 

The  clerk  of  the  judgments  is  also  appointed  by  the  pro- 
thonotaries, during  pleasure.     His  duty  is  to  draw  up  every 
frud  judgment,  after  inquisition  taken,  verdict  obtained,  or 
DODsuit  had  at  nisi  prinSf  and  upon  every  demurrer,  issue  of  nul 
M  record^  and  rule  of  court* ;  and  to  draw  up  and  enter  all  the 
oontinoances  necessary  to  the  said  judgments :  and  he  is  directed 
bythe  rtatute  4  &  5  W.  &  M.  c.  20.  §  2.  to  bring  in  all  the 
above-mentioned  judgments,  to  be  docketed;  after  which  he 
canies  them  to  the  treasury  at  Westminster.    He  draws  up  the 
award  of  writs  of  ekgit  and  partition j  and  enters  the  same,  with 
the  returns  thereof,  upon  the  roll ;  enters  satisfaction  on  all 
judgments,  when  the  same  is  done  by  a  judge's  order,  and  not 
u&  open  court ;  and  makes  out  exemplifications  of  any  of  the 
above-mentioned  judgments,  if  applied  for  within  a  year  after 
the  rigning  thereof. 


f  R. T.  29  Car.  II.  r<g.  j.  R,  T.  13  Geo.  II.  r^-^'s.  C.  P, 
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The  chief  justice  for  the  time  bein^  in  keeper  and  clerk  of 
the  treasury ,  and  also  clerk  of  the  errors^  of  the  court  of  Common 
Pleas;  and  executes  these  offices  by  his  clerks,  who  are 
appointed  by  him  during  pleasure.  The  clerk  of  the  treasmy 
has  the  custody  of  the  records  of  the  court ;  the  sig'ning'  and 
sealing  of  records  of  nisiprius^ ;  and  the  signing  of  exempli- 
fications, except  of  fines  and  recoveries,  within  two  ternis'*.  The 
clerk  of  the  errors  has  the  allowance  and  receipt  of  all  writs  of 
error,  upon  judgments  in  this  court ;  gives  certificates  thereof; 
makes  out  writs  of  ^uper^ee/ea^ ;' enters  bail  taken  thereon; 
makes  out  writs  of  scire  facias  against  the  bail ;  gives  rules  for 
bail,  and  for  the  plaintiff  in  causes  to  certify  the  record;  makes 
transcripts  of  the  records  and  judgments,  and  transmits  the 
same  into  the  court  of  King^s  Bench,  &c. ;  signs  nonprosses  for 
not  certifying  the  record  ;  and  allows  and  returns  all  writs  of 
certiorari^  directed  to  the  Lord  Chief  Justice,  for  certifying* 
records  from  this  court  into  any  other. 

Besides  the  officers  that  have  been  mentioned,  there  ari 
others  who  derive  their  authority  more  immediately  from  the 
crown,  namely,  the  marshal  of  the  King's-Bench  prison%  and 
chief  usher  and  crier  of  the  court,  in  the  King's  Bench;  and  the 
tustos  brevium,  warden  of  the  Fleet  prison,  and  chief proclamaUpt 
to  the  court,  in  the  Common  Pleas ;  and  the  sealer  of  the  writs, 
for  both  courts.  The  office  of  inarshal  of  the  King's-Bench 
prison  was  granted  by  king  James  the  first,  in  the  14th  year  of 
his  reigti,  to  Sir  William  Smith  knight,  in  fee ;  and  the  appoint* 
ment  to  that  office,  as  well  as  of  the  inferior  officers,  contkioed 
in  the  proprietors  of  the  inheritance  of  the  prison,  till  the 
statute  27  Qeo.  IL  c.  1 7.  by  which  the  office  was  revested  ia 
the  crown ;  and  by  that  statute,  the  marshal  has  the  -  appoint- 


*  R.  T.  29  Car.  XL  reg,  4.  R.  H.  for  the  rules  and  orders  made  for  the 

■ 

2^3  Jac.  II.  C.  P.  aod  for  the  fees  better  government  of  the  Ejog'sBendi 
anciratly  due  to  the  clerk  of  the  treasury,  prison,  and  the  feu  payable  by  the  pri- 
nce R.  T.  35  Hen.  VI.  §  7.  C.  P.  sopers,  see  R.  M.  3  Geo.  U.  R.  Ike 

^R.  M.  16(4.  §  6.  C.  P.  1730.  4  Geo.  II.  E.  B. 

^  2,  Salk.  439.  3  Sflik.  320.  S.C  and 
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unit  of  all  inferior  officers  belonging  to  his  office,  such  as  the 
iepmbf  marshal,  chaplainf  clerk  of  the  papers  of  the  King*s- 
Bench  prison,  and  clerk  of  the  day  rules;  (which  latter  officers 
»  well  as  the  marshal,  must  be  resident  within  the  prison,  or 
its  rales*,)  three  turnkeys^  and  four  tipstaffs^  (one  for  each  of 
the  judges,}  &c.  The  chief  vsher  and  crier  of  the  court  of 
Kng'^s  Bench  hold  his  place  for  two  lives,  by  letters  patent 
under  the  great  seal ;  and  executes  the  same  by  two  deputy 
idlers,  and  two  deputy  criers,  who,  according  to  a  late  deter- 
miaation^,  are  considered  as  distinct  and  independent  officers.  - 

The  office  of  custos  brevium  of  the  court  of  Common  Pleas 
WIS  originally  granted  by  king  Charles  the  second,  by  patent 
dited  the  14th  of  March,  in  the  29th  year  of  his  reign,  with  all 
frofits,  rights  and  privileges  thereunto  belonging,  in  trust  for 
Henry  Earl  of  Litchfield^  and  Charlotte  Countess  of  Litchfield^ 
his  daughter,  and  their  issue.     The  persons  at  present  entitled 
to  the   office,  acquired  it  by  inheritance :    and  the   general 
bosiness  of  the  office  is  to  record  and  file  all  original  and  judi- 
cial writs,  and  inquisitions  taken  by  virtue  of  any  such  writs;  all 
fnteoM  after  verdicts,  and  fines,  with  the  concords  signed  by 
the  parties  acknowledging  the  same,  and  the  writs  of  dedimus 
potetUdem  issued  for  taking  the  acknowledgment  of  such  fines, 
with  the  transcripts  thereof;  and  which  fines  are  entered  in  a 
book  of  the  same  term  the  respective  writs  of  covenant  are 
letumabte,  and  the  proclamations  of  such  fines  are  indorsed 
apoD  the  captions,  according  to  the  statute;  to  record  and  file 
sH  writs  of  entry  and  summons,  writs  of  dedimus  potestatem  for 
tiking  warrants  of  attorney  thereupon,  and  writs  of  seisin  to 
npport  recoveries  suffered  in  the  said  court ;  to  make  copies 
tnd  exemplifications  of  the  said   writs  and  records,  when 
required;  and  to  return  writs  of  certiorari,  directed  to  the 
mfof  brevium,  for  removing  any  writs  or  other  records  into  the 
CQut  of  King's  Bench** 


•  4Dni£  &  East,  7i6w  j  Durnf.  &        *  For  the  fees  anciently  pnyaWc  to  the 
I>«ijii«  eusiot  Irnmm,  gee  Rt  T.    35  Hen.  Vf. 

*  Pcafc^i  Cas,  A7,  Prl  x 82.  J  6.  C.  P. 
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The  warden  of  the  Fleet  prison*  holds  his  office  by  letten 
patent  fropi  the  crown,  during  pleasure;  and  has  the  ap 
pointment  of  the  clerk  of  the  papers  and  rtUes  of  the  Fle^ 
prison,  and  keeper  of  Westminster  hall;  and  also  of  foQ] 
tipstaffs,  two  for  the  Common  Pleas,  one  for  the  court  of  JEs 
chequer  and  HqU^,  and  another  for  the  court  of  Chancery }  tbi 
Fleet  beipg  the  prison  for  all  these  courts.  The  two  tipstaff 
for  the  Common  Pleas  attend  the  judges  while  sitting  in  cour^ 
and  in  the  afternoon  at  their  chambers;  and  out  of  term^  tli^] 
attend  there  morning  and  afternoon :  One  of  them  also  attendi 
the  lord  chief  justice,  at  the  sittings  of  nisi  prius  for  Londm 
and  Middlesex*  The  office  of  chief  proclqmator  in  the  courl 
of  Conuuon  Pleas  is  an  hereditary  office,  claimed  by  desceol 
in  fee.  This  officer  has  po  peirsonal  duty  attached  to  jof 
office ;  but  be  appoints  four  criers^  one  of  wh^m  is  also  qtmr/i 
h^UBpcTf  and  another  porter  of  the  court.  They  hold  tbui 
places  for  life;  and  their  duty  is  to  attend  the  court,  ^ 
make  proclamations,  &;c. 

.  The  office  of  seaier  of  the  writs  w^  granted  by  king  Charks 
the  second,  in  the  24th  year  of  his  reign,  to  the  duke  of  deter 
land  and  his  beirs  male,  in  default  of  issue  male  of  lord  George 
Filzroy  ;  and  is  now  vested  in  the  duke  of  Grafton^  who  ex« 
ercises  the  same  by  deputy ;  and  has  the  sefding  of  all  process 
except  bills  of  Middlesex^  issuing  out  of  the  King's  Bepch  and 
Common  Pleas,  and  the  exemplification  of  recoveries  and 
judgments.  For  this  purpose,  the  seal  office  is  open  from 
eleven  \n  the  morning  till  tnno  in  the  afternoon,  and  from  j(ii» 
to  seven  in  the  evening,  during  term,  and  for  ,<ai  days  after 
every  issuable  term,  and  one  week  after  every  other  t^w 
and  from  eleven  in  the  morning,  till  three  in  the  afternoon,  4^ 
all  other  times.^    And  the  feast  of  St.  ^as'iMbas,''  or  S^ui^t 


*For  the  roles  and  orders  made  for  ^  R.  T.  54  Geo.  III.  3    Msnle  8c 

the  better  goyeromcot  of  the  jpil?^/ prison.  Sel.    163.    R.  B.     5   Taunt.  702,    i 

and  xhtfeu  payable  by  the  prisoners,  see  Marsh.    245.    C*  P*  and  jsee  a  fbnM 

R.E.  and  T,  13  Geo.  I.  Jan.  19.   3  nde  of  M.  34  Geo.  III.  K.B« 

Geo.  II.  H.  3  Geo.  U.  C«  P.  aad  seo  ^2  BUc,  Jlep.  i  x86.  i  ji4« 
I  li.  Blae*  195, 
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Jntfp  «Ml  JaamtTy  or  the  twenty  nintli  of  if^^  or  Lord 
Mayor's  day  %  are  not  holidays  at  this  office ;  but  the  only  licensed 
h>hdays  are  CwiHptarrg,  the  Ascension^  and  Saint  John  the 
Btftii^.  It  was  formerly  usual  to  seal  blank  writs ;  but 
m  HioonToiuence  barings  attended  this  practice,  it  was  or- 
ined  that  far  the  future,  no  printed  blanks  or  other  writs 
ikoDid  be  aealedf  before  the  same  were  regularly  made  out 
nd  fiUed  up* :  And  by  several  old  rules  of  court'^  no  sign- 
iHe  writs  are  to  be  sealed,  till  they  have  been  duly  signed 
bf  the  proper  officer. 

AtTj^  may  also  to  some  purposes  be  considered  as  officers 
rf  the  courts;  and  it  is  their  duty  to  have  deputies  therein^ 
h receive  and  return  writs  and  process',  which  deputies  are 
leqaired  to  give  their  personal  attendance  in  Westminster  halU 
Wy  in  term  time^.  And  for  the  prevention  and  remedy  of 
Uays  and  abuses  in  sheriffit^  under-sheriffs,  bailiffis  of  li- 
berties, and  their  deputies,  and  other  bailiffs  of  sheriffii,  &c« 
|hliie  execution  of  process  and  writs,  it  is  a  rule',  that  <'  if 
'iif  SQch  pffcer  shall  wilfnlly  delay  the  execution  or  return  of 
Wf  process  or  execution,  or  shall  take  or  require  any  undue 
ftss  fcr  the  same,  or  shall  give  notice  to  the  defendant,  thereby 
to  frustrate  the  execution  of  any  process  or  writ;  or  having 
kmd  noneyt  shall  detain  it  in  his  hands,  after  the  return  of 
'As  writ;  besides  the  ordinary  course  of  amerciaments,  the 


HSoith  R.403.  «Sut.  23Hen,VI.  c.  9.  R.M.  1654. 

^7D9nir.  &  Ea«t,  336.  §  i.  R.  E.  ij  Car,  !!•  reg.  4.  K.  B. 

*;TiBflt.iSo.  R.  M.  1654.  §  I.  R.  H.  14  &  15 

^7]kn£&Eatt,  3^36.  Car,  ll.reg.  i.  R.  H.  15  k  16  Car. 

*1.|  Apr.  17^7.  K.  B.  aad  see  the  II.  C.  P. 

6 Geo.  I.  c.  21.  §  J3.  2  Wils.  ^  R.H.21  Car,  I.  R.  E.  ij  Car.  II. 

reg.  4.  K.  B.  and  see  R.  E.  23  Car,  L 

^R.  T.  1656.  B.  E.   1659.  *-E-  R.  M.  1654.  f  i,K.B.R.  M.ijEIiz. 

■{Cdr.2I.r<x-  r«  K.  B.tad  lee  R.  M.  §  4.  R.  M.  1654.  $  i.  R«  H.  X4&  1$ 

tar.  n.  1«  H.  25  Car.  11.  R.  E.  Car.   II.  reg.  i.  Ri  H.  15  &  x6  Car. 

Cr.II.  a,T.  4W.&  M.ry.  3.  II.  C.  P. 

^B.IL  T.  1649.  R-  M.  1654.  $  6.  ^R.  M.  1654,  $  2,  K.  B.  «c  C.  P* 
T.9W.  IILC.P. 


50  09  THB  ADMISSION 

contempt  or  misdemeanor  appearing*,  an  attachment,  infor 
mation,  commitment  or  fine  shall  be,  as  the  case  reqaireth . 
and  this  as  well  in  case  of  a  late,  as  the  present  sheriff^  &c/* 

There  are  other  ojfficers,  who  may  here  be  noticed,  thougl 
they  are  not  properly  ofQcers  of  the  court.  These  are  the  officen 
who  attend  on  the  trial  of  causes  at  nisi  prius  in  London  and 
Middlesex,  consisting  of  the  clerk  of  nisi  prius,  associate  and 
marshal,  crier,  and  train-bearer,  who  are  appointed  by  tbc 
chief  justice;  and  the  officers  belonging  to  the  different  ch'* 
cuitSf  namely,  the  clerk  of  assize,  associate,  clerk  of  arraigns 
clerk  of  indictments,  judge's  marshal,  crier,  ckrk^  steward 
and  tipstafi^. 


I  ^ 


An  attorney  is  a  person  put  in  tlie  place,  stead,  or  turn  ^ 
another,  to  manage  his  law  concerns^ ;  and  before  the  statoti, 
Westm.  II.  (13  Edw.  I.)  c.  10.  the  parties  to  a  suit  coal| 
not  have  appeared  by  attorney,  wHhout  the  king's  special 
warrant,  by  writ  or  letters  patent ;  bdt  must  have  attendt|. 
the  court  in  person"".  By  the  above  and  other  ancient  statutMJI 
a  general  liberty  was  given  to  the  parties,  of  appearing  nj^ 
prosecuting  or  defending  their  suits  by  attorney;  in  coi| 
sequence  whereof  the  increase  of  attomies  was  so  great,  Um 
several  acts  of  parliament  were  made  to  regulate  them,  aod 
to  limit  their  number"^.  And  by  the  statute  3  Jac.  I.  c  ^ 
it  was  enacted,  that  **  none  should  from  thenceforth  be  a4i 
«  mitted  attornies,  in  any  of  the  king's  courts  of  recom 
**  at  Westminsterf  but  such  as  had  been  brought  up  in  4i 
^^  same  courts^  or  otherwise  well  practised  in  soliciting  cam 


*  For  a  more  parucolar  account  of  the  ^  Co.  Lit.  128.  a.  a  Inst.  249.3;f1 

s^ers  of  the  court,  their  appointment,  F.N.  B.  2$.  C  Gilb.  C.  P.  32.      ^ 

duties,  and  fees,  &c«  see  the  Report  of  '4  Hen.  IV.  c.  18.  33  Hen.  VI^^ 

the  Select  Committee  of  the  House  of  7.  See  also  the  rules  of  M.  15  EIuu  j 

Commons,  respecting  Courts  of  Justice^  so.  T.  24  EUz.  $  9,  &  H.  14  J^«J 

j26June,  1798.  r/y.  2.  §2,  C.P.                               J 

^i  Blac.  Com.  25. 
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^  and  had  been  found  by  their  dealings  to  be  skilful*  and  of 
^  kHiest  dispositions.**     In  confirmation  of  this  statute,  a  rule 
wasmade  in  both  courts,  that  none  should  be  admitted  an  at* 
tomey  therein,  unless  he  should  have  served,  by  the  space  of 
jbe  years,  as  a  clerk  to  some  judge,  serjeant  at  law,  practising 
CBQDsel,  attorney,  clerk^    or  officer   of   one  of  the  courts  at 
Wtdmiuster;  and  were  also,  on  examination^  found  of  good 
ability  and  honesty  for  such  employments*.     And  it  was  then 
Mmd  to  nominate  twelve  or  more  able  practisers  of  the  courts 
ysAjf  whose  business  it  was  to    examine  such  persons  as 
ihodid  desire  to  be  admitted  attomies :  which  persons  were 
intto  attend  the  prothonotary,  with  their  proof  of  service,  and 
d^n  to  repair  to  the  persons  appointed  to  examine  them,  and 
«  being  approved,  were  to  be  presented  to  the  court  and 
ivoro  in,  unless  some  just  exception  were  made  against  them\ 
b  was  also  necessary  that  attomies  should  be  admitted  and 
Mde  in  or  near  some  inn  of  court  or  chancery,  and  keep 
CMinons  there"".    And  for  the  reformation  and  punishment  of 
abvesin  general,  it  was  ordered,  that  a  jury   of  able  and 
mdiUe  officers,  clerks  and  attomies,  should  be  impanelled 
mot  in  three  years,  and  sworn  to  inquire;  I.  Of  tlie  points 
nally  inquirable  by  the  writ,  viz.  falsities,  contempts,  mis« 
fiinoDS,   and  offences :    2.  Of  such  who  have  been  admitted 
ittoniies  or  clerks,  and  are   notoriously  unfit ;  their  names  to 
[le  presented  to  the  court,  and  they  to   be  punished  or  re* 
[JMred,  as  the  case  shall  require :  3.  Of  new  or  exacted  fees'*, 
[aid  of  those  that  have   taken  them,  under  whatsoever  pre* 
itece;  and  to  prepare  and  present  a  table  of  the  due  and 
fees,  that  the  same  may  be  fixed  and  continue  in  every 
[Mke ;  and  likewise  for  the  Marshalsea   and  Fleet  prisons : 
kUd  that  some  persons  be  enjoined  and  swOm  to  give  evi- 


n 


'R.  M.  1654.  S   r.  K.  B.  &  C.  P.  R.  M.  4  Ann.  C.  P. 
lae  R.  H.  8  (Uar.  I.  C.  P.  '  As  te  the    fees    of  attomies    and 

^9mt  Rnk,  ^  4.  K.  B.  5c  C.  P.  officers  of  the  court,  see  R.  T.    3  5  H. 

•I.  IL  1654.  $  z.  R.  M.  3  Ann.  VI.  §  j,  6,  7,  8.  R.  M.  6  &  7  Eliz. 

.B.  R.  M.  1654.  §  I.  R.  T.  29  R.  M.  1$  £Hz.  R.  H.  i^Jas,  I.  reg,  3. 

fCr.  n.  ng^  u  R.  M,  36  Car.  II.  R.  M.  17  Jac,  I.  C.  P. 
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dence,  viz.  some  clerks  of  the  court,  and  some  attomi^  : 
every  county,  not  excluding  others*. 

At  length,  by  the  statute  2  Geo.  II.  c.  23.  §  5.  contintied  I 
the  12  Geo.  11,  c.  13.  §  3.  and  22  Geo.  II.  c.  46.  §  2.  an 
m^Ae perpetvalhy  the  30  Geo.  II.  c.  19.  §  75.  it  was  enacts 
that  *«  no  person  shall  be  permitted  to  act  as  an  attorney,  i 
*^'  to  sue  out  any  writ  or  process,  or  to  commence,  carry  en 
**  or  defend  any  action  or  actions,  or  any  proceedings,  eithi 
*'  before  or  after  judgment  obtained,  in  the  name  or  name 
**  of  any  other  person  or  persons,  in  his  majesty's  court  c 
*^  King's  Bench,  &c.  unless  such  person  shall  have  beo 
**  boundj,  by  contract  in  writing^  to  serve  as  a  clerk,  for  aiti 
"  during  the  space  <^i  Jive  years,  to  an  attorney  duly  ai( 
'^  legally  sworn  and  admitted  accoi'ding  to  that  actj  atl 
^*  that  such  pei'son,  for  and  during  the  said  term  of  five  yelirtj 
*'  shall  have  continued  in  such  service*" ;  and  also  unless  sndl 
*'  person,  after  the  expiration  of  the  said  term  of  five  yealj 
"  shall  be  examined,  sworny  admitted,  and  enrolled,  in  manM 
**  therein  mentioned :  And  that  in  case  any  person  shall  H 
"  his  own  nanre,  or  in  the  name  of  any  other  person,  Ml 
"  Dtit  any  writ  or  process,  &c.  as  an  attorney  or  solicittfl 
"  for  or  in  ^icpectation  of  any  gain,  fee,  or  reward,  witbol 
*•  being  admitted  and  enrolled  as  aforesaid,  every  such  persoi 
'*  for  every  stach  offence,  shall  forfeit  and  pay  5(W.  to  Al 
^•^  use  of  tht  person  who  shall  prosecute  him  for  the  mH 
oifience;  and  is  thereby  made  incapable  to  maintain  4 
prosecute  any  action  or  suit,  in  any  court  of  law  or  ^qiiiO| 
**  for  any  fee,  reward,  or  disbursements,  on  account  of  prt 
*^  secuting,  carrying  on,  or  defending  any  such  action,  '^ 
**  or  proceeding*.''     By  subsequent  statutes,  it  is  made  pettd 


u 
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■  R.  M.  1654.  $  3.   K.  B.  &  C.  P.  attortiies  wfcre  admitted  by  the  O0«ft 

and  see  R.  E.  9  £liz.  C.  P.  which  con«  Common  Pleas    under  special  dfMI 

tsios    the  writ  to   summon   the    jury,  stances,  though  they  had  BOtregaUtf' 

and  lord    chief  jtsttce  Dy€r*s  charge  Serred  the  whole  term  of^fve  y6trs  ttlkl 

thereon.  the  origitial  articles. 

*  Append.  Chap.,n.  §  t.  *s  Geo.  II.  €.  ^3, -f  «4. 

f  But  see  2  Blac.  Rep.  734, 95  7.  where 
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■ 

{or  any  person  to  act  as  an  attorney  in  the  county  court%  or  at 
my  general  or  quarter  sessions  of  the  peace*",  unless  such  per- 
son shall  have  been  duly  admitted  an  attorney,  and  enrolled 
H  aforesaid. 

l%ere  is  ^proviso  in  the  above  act  of  parliament%  that  <'  no* 

tkini^  therein  contained  shall  extend,  or  be  construed  to  ex« 

loidy  to  the  examination^  swearing,  admission  or  inroUment  of 

the  nx  clerks  of  the  court  of  Chancery,  or  the  sworn  clerks 

iitbeir  office,  or  the  waiting  clerks  belonging  to  the  said  six 

derks,  or  the  cursitors  of  the  said  court,  or  of  the  clerks  of 

Ik  petty  bag  office,  or  of  the  clerks  of  the  king^s  coroner  and 

Momey  in  the  court  of  King^s  Bench,  or  of  the  filacers  of  the 

wie  court,  or  of  the  filacers  of  the  court  of  Common  Pleas  at 

Westminster,  or  of  the  attornies  of  the  court  of  the  dutchy- 

damber  of  Lancaster,  or  of  the  attornies  of  the  court  of  £x- 

ifequer  at   Chester^  or  of  the  attornies  of  the  courts  of  the 

iflid  mayor  and  sheriffs  of  London  respectively,  for  the  time 

bttag;  but  that  the  said  clerks,  filacers,  and  attornies  respec* 

lifdy,  should  and  might  be  examined,  sworn,  admitted,  in*p 

nfied,  and  practise  in  their  respective  courts  and  offices  afore* 

Slid,  in  like  manner  as  they  might  have  been  or  done  before 

As  making  of  that  act."     And  by  the  statute  49  Geo.  III.  c, 

9B.^  1.     **  persons  having  served  a  clerkship  oi  Jive  years,  to 

?  Home  of  the  clerks  of  the  king's  coroner  and  attorney  in  the 

*  eoart  of  King*s  Bench,  who  have  been  regularly  admitted 

*  as  such  clerks,  shall  and  may  be  approved,  sworn,  and  adr 
mitted  to  practise,  and  may  practise  as  attornies  in  the  said 

*  coort  of  King^s  Bench,  and  may  also  practise  in  any  other 
f  of  the  courts  of  record  in  the  said  recited  act  mentioned,  in 

tbe  name,  and  with  the  consent  of  some  sworn  attorney  of 

*  cncb  court,  such  consent  to  be  in  writing,  and  signed  by 
^  inch  attorney  as  aforesaid,  in  like  manner  as  the  attornies  o 

soch  coort,  or  the  attornies  or  clerks  of  the  offices  of  t!  e 
king's  remembrancer,  treasurer's  remembrancer,  pipe,  o 

*  u  Geo.  n.  c.  13.  f  y.  '^  $  26. 

^2a  Geo.  LU  c.  46.  $  ia« 
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'*.  office  of  pleas  ia  the  court  of  Exchequer  at  Westmvuli 
"  in  and  by  the  said  act  empowered  to  do*/' 

And  for  the  better  preventing  unqualified  persons  from 
admitted  attornies  and  solicitors,  and  for  rendering  th 
act  of  2  Geo.  I L' more  effectual,  "  every  person  vrho  sF 
'^  bound  by  contract  in  writing  to  serve  as  a  clerk  to  a 
*'  tomey  or  solicitor,  as  by  the  said  act  is  directed,  shall 
"  in  three  months  next  after  the  date  of  every  such  coi 
^'  cause  an  affidavit  to  be  made  and  duly  sworn,  of  the 
**  execution  of  every  such  contract,  by  every  such  attori 
*'  solicitor,  and  the  person  so  to  be  bound  to  serve  as  a 
*^  as  aforesaid ;  and  in  every  such  ctffiilavit  shall  be  sp< 
"  the  names  of  every  such  attorney  and  solicitor,  and  of 
^*  such  person  so  bound,  and  their  places  of  abode  respec 
"  together  with  the  day  of  the  date  of  such  contract*" 
'^  every  such  affidavit  shall  hefiledj  within  the  time  afoi 
*'  in  the  court  where  the  attorney  or  solicitor  to  whom 
'<  such  person  respectively  shall  be  bound,  hath  been  er 
**  as  an  attorney  or  solicitor,  with  the  respective  offic 
<^  their  deputies  therein  mentioned,  who  shall  make  anc 
^<  a  memorandum  ^  or  mark  the  day  of  filing  every  sue 
<<  davit,  at  the  back  or  bottom  thereaf" ;  and  no  persoi 
^<  shall  become  bound  as  aforesaid^  shall  be  admitted 
<^  rolled  an  attorney  or  solicitor,  in  any  court  in  the  sa 
^^  mentioned,  before  such  affidavit,  so  marked  by  the  ] 
^^  officer,  shall  be  produced,  and  openly  read  in  the 
<^  where  such  person  shall  be  admitted  and  enrolled  an 
**  ney  or  solicitor**."  The  officers  appointed  for  this  pu 
are  the  chief-clerk,  or  his  deputy,  in  the  King's  Bench 
the  clerk  of  the  warrants  in  the  Common  Pleas ;  who  { 
rected  to  keep  a  book,  wherein  shall  be  entered  the  sub 
of  such  affidavit,  specifying  the  names  and  places  of  ab( 


•  %  Geo.  II.  c.  23.  §  27.  *  22  Geo.  II,  €•  46.  §  4< 

*  Append.  Chap.  IL  J  2.  n  « Id.  §  j. 
1 1%  Geo.  II.  €•  46.  ^  3* 
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every  such  attorney  or  solicitor,  and  clerk  or  person  bonnd  as 
aferesaid,  and  of  the  person  making  such  affidavit,  with  the 
date  of  the  articles  or  contract,  and  the  days  of  swearing  and 
fiUng  every  such  affidavit  respectively ;  for  which  a  fee  of  two 
iliilliogs  and  sixpence  is  allowed  to  be  taken,  and  no  more*. 
Jiidcmit^  acts  however  are  occasionally  passed,  relieving  per** 
mi  who  have  neglected  to  file  their  affidavits  within  the 
finited  time^ 

By  the  last  general  stamp  VLCt%  a  duty  of  one  liundred  and 
ImiUjf  pounds  is  imposed  upon  the  articles  or  contract, 
wliereby  any  person  shall  first  become  bound  to  serve  as  a 
derk,  in  order  to  his  admission  as  an  attorney  or  solicitor,  in 
iiy  of  his  majesty's  courts  at  WeUininster ;  and  a  duty  of 
M^  poondsy  in  any  of  the  courts  of  Great  Sessions  in  Waks^ 
or  counties  palatine  of  Chester ^  Lancaster^  and  Durlianis  or 
II  any  other  court  of  record  in  Englandy  holding  pleas  where 
the  df^t  or  damage  amounts  to  forty  shillings ;  and  a  duty  of 
Me  pound  fifteen  shillings,  for  any  counterpart  or  duplicate  of 
my  such  articles  or  contract  of  clerkship :  which  are  in  lieu  of 
lU  former  duties  previously  imposed,  as  well  on  the  articles  or 
contract,  as  on  the  amount  of  the  premium  paid  with  the  clerk« 
And  by  a  former  act'',  *'  no  person,  who  by  any  such  contract 
^  shall  be  bound  to  serve  as  a  clerk  as  aforesaid,  shall  be  ad- 
^  mitted  to  be  a  solicitor  or  attorney  in  any  of  the  said  courts, 
^  aalesfi  the  indenture  or  other  writing  containing  such  con- 
'^  tract,  duly  stamped  according  to  the  directions  of  the  said 
"  act,  shall  be  enrolled  or  registered  with  the  proper  officer 

*  to  be  appointed  for  that  purpose,  in  the  court  wherein  such 
^  parson  shall  propose  to  be  afterwards  admitted  a  solicitor 
'or  attorney,  by  virtue  of  his  service  under  such  contract; 

*  together  with  an  affidavit  of  the  time  of  the  execution  of 
\  


'22  Geo.  n.  c.  46.  j  6.  tutes  8  Ann.  c.  9.  §  3a.  37.   34  Geo« 

^JiGeo.  III.  c.  26.  54  Geo.  IIL  III.  c.  14.  §  u  44  Geo.  III«  c.  98. 

c*  S'  5$  Geo.  III.  c.  1 7*  Sched.  A.  &  48  Geo.  II J.  e,  149.  Scked. 

'  53  Geo.  III.  c.  184.  Sched.  Part  L  Part  I. 

^  &r  the  former  duties,  see  the  8U-  ^  34  Geo.  IIL  c.  14.  $  2. 


^    . .  ^4.xv%  >i  >mIi clerk:  and  in  case  sach  indentim  cc 
.  K«    '«.i;ai<  sJmU  not  be  enrolled  or  registered  in  radi 
.vv..s»  HiUiitt  MT  months  next  after  the  execution  thereof 
A^viiK't  wub  swch  affidavit  of  the  time  6f  the  execoticn  d 
**  tuc  cvutract»  then  the  service  of  such  clerk  under  such  m» 
«*  deuiur^  or  writing  shall  be  deemed  to  commence  from  t& 
*^'  tittle  of  such  enrolment  or  registry  only,  ami  not  from  thfi 
*«  execution  of  such  indenture  or  vi^riting.'*     These  regols- 
tions>  being  calculated  to  prevent  improper  persons  from  being 
admitted  into  the  profession,  will  probably  in  time  be  produc- 
tive of  the  most  beneficial  consequences. 

No  attorney  or  solicitor  is  allowed  to  have  more  than  tiTi 
Articled  clerks  at  the  same  time*;  nor  can  take^  have,  or  rs 
tain  any  clerk,  who  shall  become  bound  by  contract  in  wiitiag 
as  aforesaid,  after  such  attorney  or  solicitor  shall  have  disc(tti« 
tinned  or  left  off,  or  during  such  time  as  he  shall  not  actually 
practise  as,  or  carry  on  the  business  of  an  attorney  or  selid^ 
tor^.  And  by  a  late  rnle  of  court^,  ^^  no  attorney  who  shall  ht 
^'  retained  or  employed  as  a  writer  or  clerk,  by  any  other  sU 
'<  torney,  shall  during  the  time  cr  such  employ,  take  or  hiit 
^'  any  clerk  under  articles;  and  no  service  to  any  such 
^<  aUorney  under  articles,  during  the  time  that  such  att(rf^ 
^<  ne/  shall  be  so  employed  by  any  other  attorney,  shall  ht 
'<  deemed  good  service  :'*  which  rule  was  determined  by  tbi 
court,  to  have  a  retrospective  operation ;  it  not  being  itttr6« 
ductive  of  any  new  regulation^  but  confirmatory  of  an  oM 
one^*  And  where  articles  of  clerkskip  appeared  to  have  beell 
entered  into  coUusively,  between  an  attorney  and  a  pertoiJ 
who  was  and  continued  to  act  as  a  turnkey  of  the  Kingi 
Bench  prison,  for  the  purpose  of  securing  the  business  of  tin 
prisoners  to  tlie  attorney,  the  court  ordered  them  to  be  caa 
celled*. 


•a  G^o.  ll.  c.  23.  §  15.  4Dumf,  &  East,  379. 

^  ft*  Geo.  II.  c.  46.  J  7,  «*  4  Dumf.  &  East,  49^. 

?  R.  T.  31  Geo.  III.  K.  B.  &  C.  P.       *  I  Bur.  291. 
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With  respect  to  die  service  in  general,  under  articles  of 
derUrip,  it  is  enacted,  that  ^  every  person  who  shall  becotne 
«  boand  by  contract  in  writing  to  serve  any  attorney  or  so- 
^  licftor,  shall  during  the  whole  time  and  term  of  service  to 

*  le  specified  in  such  contract,  continue  and  be  actually  em^ 

*  plojed  by  such  attorney  or  solicitor,  or  his  or  their  agent  of 

*  a^ts,  in  the  proper  business,  practise  or  employment  of 

*  IB  attorney  or  solicitor/"  And  it  has  been  holden,  that 
ik  requisite  is  not  complied  with,  by  the  clerk*s  serving  part 
af  tke  time  with  another  attorney,  though  with  his  master's 
msent,  and  the  rest  of  the  time  with  his  master^  Also,  by 
the  above  rule  of  court,  "  no  person  who  shall  enter  into  ar- 
"  tides  with  an  attorney  or  attornies,  shall  be  at  liberty  to 
'^  KTve  the  agent  or  agents  of  such  attorney  or  attornies,  under 

*  nch  articles,  for  a  longer  time  than  one  year  of  his  clerk* 
*Aip;  and  any  such  service  to  an  agent  or  agents  beyond 

*  that  time,  shall  not  be  deemed  good  service^" 

■*  Firovided  alirays,  that  if  any  such  attorney  or  solicitor, 
^  to  pr  with  whom  any  such  person  shall  be  so  boimd,  shall 
^  happen  to  cite,  before  the  expiration  of  such  term,  or  shall 
"  Hicotttimte  or  leave  oft*  such  his  practise  as  aforesaid,  or  if 
**  toch  contract  shall  by  mutual  consent  of  the  parties  be  cmn^ 

*  teUedf  or  in  case  such  clerk  shall  be  legally  discharged  by 
"  aay  rale  or  order  of  the  court,  wherein  such  attorney  of 
**  nlicitor  shall  practise,  before  the  expiration  of  such  term, 

*  mA  sucb  clerk  shall  in  any  of  the  said  cases  be  bound  by 
^  nother  contract  or  other  contracts  in  writing  to  serve,  and 

*  ihaH    accordingly  serve  in   manner   before-mentioned,    as 

*  ckrk  to  any  other  practising  attorney  or  attornies,  solicitor 

*  sr  solicitors  respectively,  during  the  residue  of  the  said  term 
**  of  five  years,  then  such  service  shall  be  deemed  and  taken 
**  to  be  as  good,  effectual  and  available,  as  if  such  clerk  had 
^  continued  to  serve  as  a  clerk  for  the  said  term,  to  the  same 


'»  Geo.  H.  c.  46.  J  8,  •  R.  T.  3 1  Geo.  III.  K.  B.  4  Dunrf: 

^yl^nrnf.  &  East,  456.  but  tee  die    &  East,  379. 
^^fsncBbaU^  %  Blac.  Rep.  764. 
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person  to  whom  he  was  originally  bound ;  so  as  an  affidavi 
be  duly  made  and  filed  of  the  execution  of  such  second  oi 
''  other  contract  or  contracts,  within  the  time,  and  in  liki 
**  manner,  as  is  before  directed,  concerning  such  origina 
<*  contract*."  And  the  duty  of  1/.  15^.  is  payable,  by  the  la« 
general  stamp  act^,  for  any  articles  of  clerkship  or  contract 
whereby  any  person  shall  become  bound  to  serve  as  a  clerk,  ii 
order  to  his  admission  as  an  attorney  or  solicitor,  for  the  residue 
of  the  term  for  which  he  was  originally  bound,  in  consequena 
of  the  death  of  his  former  master,  or  of  the  contract  betweei 
them  being  vacated  by  consent,  or  by  rule  of  court,  or  in  au] 
other  event }  and  for  any  counterpart  or  duplicate  thc^reof. 

And  to  the  intent  that  better  information  may  be  obtained 
touching  the  fitness  and  qualifications  of  persons  applying  to  be 
admitted  attornies,  it  is  ordered,  by  a  late  rule  of  court,  thai 
<<  every  person  who  shall  intend  to  apply  for  admission  as  an 
attorney  in  the  King's  Bench,  and  who  shall  not  have  been 
admitted  an  attorney  or  solicitor  of  any  other  court,  shall  foe 
the  space  of  one  full  term,  previous  to  the  term  in  which  he 
shall  apply  to  be  admitted,  cause  his  name  and  place  d 
^^  abode,  and  also  the  name  or  names,  and  place  or  places  ol 
^^  abode  #f  the  attorney  or  attornies  to  whom  he  shall  have  been 
<<  articled,  written  in  legible  characters,  to  he  afiixed  on  the 
**  outside  of  the  court  of  King's  Bench,  in  such  place  as  poblic 
<<  notices  are  usually  aflixed  on,  and  in  the  King's  Bencl 
«  office^;  and  also  enter,  or  cause  to.be  entered,  in  a  book  tc 
**  be  kept  for  that  purpose,  at  each  of  the  judge^s  chambers  ol 
<<  this  court,  his  name  and  place  of  abode,  and  also  thenami 
<<  and  place  of  abode  of  the  attorney  or  attornies  to  whom  b( 
<'  shall  have  been  articled"*."     And  there  is  a  similar  rule  inthi 


it 
u 
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*  22  Geo.  II.  c.  46.  §  9*  and  see  the  III.  c.  149.  ScheJ.  Part  I. 
2  Geo.II.  c.  23.  §12.  « R.  T.  31  Geo.  III.  K.  B.  4  Dum 

^  5$  Geo.  III.  c.  184.  Sched,  Part  II.  &  East,  379.  Appeml.  Chap.  II.  §  3. 
aod  for  the  former  daty,  see  the  tututet        '  R.  T.  33  Geo.  IIL  K.  B.  ;  Duira 

44  Geo.  III.  c.  98.  ScAcJ.  A.  48  Geo.  &  East,  368. 
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Gmmon  Plea&%  directing  the  notice  to  be  affixed  on  the  outside 
of  the  court,  in  such  place  as  public  notices  are  usually  affixed 
«,  aod  to  be  left  at  each  of  the  judge's  chambers  of  that  court, 
tad  there  fixed  up  in  some  conspicuous  place ;  and  that  such 
Mliee  shall  likewise  be  fixed  up,  for  the  like  time,  in  the 
CMDmon  Pleas  office. 

And  before  he  can  be  admitted  an  attorney  or  solicitor,  every 
pmon  who  shall  become  bound  as  a  clerk  as  aforesaid,  is 
reqoired  to  cause  an  affUlavit  of  himself,  or  the  attorney  or 
nlicitor  to  whom  he  was  bound,  to  be  dulv  made  and  filed  with 
the  proper  officer  appointed  for  that  purpose,  (being  in  the 
King's  Bench,  the  chief  clerk  or  his  deputy,  and  in  the  Common 
Pkis,  the  clerk  of  the  warrants,)  that  he  hath  actually  and 
I  mlly  served,  and  been  employed  by  such  practising  attorney 
I  or  attornies,  solicitor  or  solicitors,  to  whom  he  was  bound  as 
!   aforesaid,  or  his  or  their  agent  or  agents,  during  the  said  whole 
'  form  of  five  years,  according  to  the  true  intent  and  meaning  of 
the  statute  22  Geo.  11.  c.  46.  §  10^.     And  in  the  Common  Pleas, 
i  it  is  a  rule,  that  <<  every  person  who  shall  be  admitted  an  attor- 
i  aeyof  that  court,  not  being  already  an  attorney  of  the  Ring's 
I   Bench,  or  a  solicitor  in  Chancery,  or  in  the  court  of  Exchequer, 
dtttl  before  he  be  sworn,  file  with  the  secondary,  his  articles  of 
deikship,  together  with  the  affidavit  of  the  due  execution 
thereof,  and  also  the  affidavit  of  the  due  service  under  such 
aitictes,  and  of  the  notice  having  been  given  pursuant  to  the 
nde  of  Trin.  31  G^o.  IIl^/'     An  affidavit  is  also  required  to  be 
made  by  the  person  to  be  admitted,  of  the  payment  of  the  duty 
imposed  on  the  articles  or  contract  of  service;  in  which  he 
ihsU  insert  the  sum  paid  in  respect  thereof,  and  shall  specify 
the  name  and  place  of  abode  of  the  person  or  persons  with 
whom  such  contract  of  service  was  entered  into,  the  time  of  the 
eiecotion  thereof,  and  the  time  of  enrolling  or  registering  the 


r 


•R.T.  31  Geo.III.  C.P.  tnd  tee  C  P. 

^•M.  %  Geo.  IL  reg.  a.  C.  P.  Ai^nd.  •  R.  T.  37  Geo.  HI.  C  P.  i  Bos.  ft 

Q»^  n.  J  3.  Pul.  90.  Append.  Chap.  II.  §  5. 

-  Append.  Chap.  II.  J  4.  K.  B.  §  j. 
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same,  and  in  case  such   person  shall  have  been  previously   ^ 
admitted  a  solicitor  or  attorney  in  some  other  court,  shall  uim  ' 
specify  in  such  affidavit,  the  court  in   which  he  has  been- w 
admitted 9  and  the  time  of  his  admission  therein* ;  and  shall 
cause  the  same  to  be  duly  Bled  in  the  court  in  which  he  fto^  * 
poses  to  be  so  admitted  a  solicitor  or  attorney,  with  the  prapetf 
officer  appointed  for  receiving  and  filing*  such  affidavits;  and 
every  such  affidavit  shall  be  produced,  and  openly  read  in  the 
court  in   which   such  person  shall  be  admitted  a  solicitor  oc 
attorney,  before  he  shall  be  enrolled  or  registered  therein^ 

The  oath  {or  formation,  if  by  a  quaketj)  required  to  be  taken 
by  an  attorney  before  admittance,  is  that  he  will  truly  and   - 
honestly  demean  himself,  in  the  practice  of  an  attorney,  accord*, 
ing  to  the  best  of  his  knowledge  and  ability^ ;  besides  which^  ^ 
he  is  to  tsi^e  the  oaths  of  allegiance  and  supremacy,  and  to  ^ 
subscribe  the  declaration  against  popery'' ;  or  if  a  romau  oathoUct .  \^ 
the  declaration  and  oal:h  prescribed  by  the  statute  31  Oeo.  liL  ^ 
c.  32^.     But  the  judges  of  the  court,  or  .one  or  more  of  themj  ^ 
before  they  admit  any  person  to  take  the  said  oath  or  affirma*   g 
tion,  are  to  ea:amine  and  inquire,  by  such  ways  and  means  ai  ^ 
they  shaii  think  proper,  touching  his  fitness  and  capacity  to  aet  a 
as  an  attorney  ;  and  if  such  judge  or  judges  respectively  shall  . 
be  thereixy  satisfied,  that  such  person  is  duly  qualified  to  be 
admitted  to  act  aa  an  attorney,  then,  and  not  otherwise,  the  said 
judge  or  judges  are  to  administer  in  open  court  to  such  persoti^ 
the  said  oath  or  affirmation;  and  after  such  oath  or  affirmatton^ 
tocnuHO  him  to  be  admitted  an  attorney,  and  his  name  to  lie 
enrolled  as  an  attorney  in  such  court,  without  any  fee  or  reward* 
other  than  one  shilling  for  administering  the  oath  or  affirmation; 
which  admission  shall  be  written  on  parchment,  in  the  Ef9glufk 


*  Append.  Chap.  II.  §  6.  Common  Pleas,  see  R.  M.  16^4.  §26. 

*  34  Geo.  III.  c.  14.  §  $.  C.  P. 

*  a  Geo.  II.  c.  23.  $13.  12  Geo.  U.  *  7  *  6  W.  HI.  c.  24.  13  W.  III» 
c»  23.  ^  8    Append.  Gbap.ll.  j^  7.  And  c*6.$  3. 

for  the  form  of  the  oath  aocieotly  taken,  ^  See  Bud.  on  Co.  Lit*  391 .  (ier.) 
on  the  admission   of  attornics   in  the 
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toaone,  in  a  Gommim  legible  kasd,  and  signed  by  sach  judg« 
I  or  judges  respectively,  whereon  the  lawful  stamps  shall  be  first 
iflipresMdy  and  shall  be  delivered  to  the  person  so  admitted*.  The 
ilimp  dnty  on  admission,  by  the  last  general  stamp  act^,  amounts 
to  tweniifjime  povinds.  And  in  the  King^s  Bench,  the  chief  clerk 
or  his  depoty  is  required,  without  fee  or  reward,  to  enroll  the 
itflie  of  every  person  who  shall  be  admitted  an  attorney  therein, 
tnd  the  time  when  admitted,  in  an  alphabetical  order,  in  a  roll 
0r  book  to  be  provided  and  kept  for  that  purpose,  in  the  King's 
Bench  office ;  to  which  roll  or  book  all  persons  may  have  free 
iccess^  without  fee  or  reward*.  Anciently  it  appears,  there  were 
rolls  kept  of  the  attomies,  in  the  King's  Bench ;  but  after  the 
itamp  acts,  that  method  was  disused,  and  l>ooks  kept  in  lieu  of 
fteni^  These  books  were  considered  in  one  case^,  merely  as 
Biavtes  to  vaake  up  the  record,  and  a  warrant  to  the  officer  for 
that  parpose :  But  from  the  evidence  given  in  a  subsequent 
ciMJ*,  it  appears  that  when  an  attorney  is  admitted,  and  takes 
the  oafthsy  he  subscribes  a  roll,  which  is  the  original  roll  of 
sttoraies;  from  whence  the  names  are  copied  into  the  above 
books.  The  record  of  admission  is  of  so  high  an  authority,  that 
if  an  eKempHfication  of  it  be  annexed  to  a  plea  of  privilege, 
the  plaintiff  must  reply  nul  tiel  record^  and  cannot  otherwise 
try  the  fact  of  the  defendant's  being  an  attorney ^ 

The  habitations,  however,  of  many  attornies,  practising  in 
the  eoart  of  King's-Bench,  resident  in  and  near  the  cities  of 
Lmioti  and  WeslmwMtr^  being  often  very  difficult  to  be  found ; 
whereby  it  was  impracticable  duly  to  serve  them  with  notices, 
namonses,  orders  and  rales,  to  the  great  delay  of  the  proceed- 
isgi,  a  rule  was  made  in  this  court',  that  the  master  should 
ibitiiwith  cause  to  be  j^epared  a  proper  alphabetical  book,  for 


'  tGeo.  II.  c.  as.  J  6.  ,  *  i  Str.  76,  7. 

*  55  Geo.  III.  c.  1B4.  ScheJ.  Part  I.  •  %  Esp.  Rep.  526. 
li,|  lafbr  the  former  duty,  see  the  statutes  *"  x  Ld.  Raym.   336.  7  Mpd.    106. 

HOco.  HI:  c.  ^9.  Sehed.  A.  48  Geo.  *a  Salk.  545.  6  Mod,  305.  2  Ld.  Raym. 

Dl.  c  149.  Scked.  Part  I.  11 72.  i  Str.  76.  $32. 

*  %  Geo.  II.  c.  23.  j;  18,  <  R.  H.  8  Ceo.  III.  K.  B. 
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the  purposes  after  mentioned ;  and  that  the  same  should  be» 
publicly  kept  at  the  master's  office  in  the  King's  Bench  walka^ 
to  be  there  inspected  by  any  attorney  or  his  clerk,  without  fee 
or  reward ;  and  that  every  attorney  practising  in  this  courts, 
and  residing  in  London  and  Westminster^  or  within  ten  milee 
of  the  same,  should  before  the  first  day  of  the  then  next  terosy 
enter  in  such  book,  in  alphabetical  order,  his  name  and  place  of '  ^' 
abode,  or  some  other  proper  place  within  the  cities  of  Landomr ' 
and  Westminster,  where  he  might  be  served  with  such  notice^  ^ 
summonses,  orders  and  rules :  And  it  is  thereby  required,  that 
<<  every  attorney  afterwards  to  be  admitted,  and  practising  and  n 
"  residing  as  aforesaid,  shall  upon  his  admission,  make  the  like  -\% 
<*  entry ;  and  that  as  often  as  any  such  attorney  shall  change^'W 
**  his  place  of  abode,  or  the  place  where  he  may  be  so  served'  n 
**  with  notices,  summonses,  orders  and  rules,  he  shall  make  the  Si 
^*  like  entry  thereof,  in  the  said  book ;  and  that  all  noticest  ^ 
<<  summonses,  orders  and  rules,  which  do  not  require  a  personal  i^ 
<<  service,  shall  be  deemed  sufficiently  served  on  such  attorneys  i 
*^  if  a  copy  thereof  shall  be  left  at  the  place  lastly  entered  in  j^ 
'<  such  book,  with  any  person  resident  at  or  belonging  to  aucli  *^ 
^*  place :  and  if  any  such  attorney  shall  neglect  to  make  such  ^ 
*^  entry,  that  then  the  fixing  up  of  any  notice,  or  the  copy  of  - 
^*  any  summons,  order  or  rule,  for  such  attorney^  in  the  said 
"  master's  office,  shall  be  deemed  a  sufficient  service,  unless  the 
**  matter  be  such  as  shall  require  a  personal  service.*'     In  con- 
formity to  this  rule,  it  is  usual:  for  practisers,  who  live  remote 
from  the  inns  of  court  or  chancery,  to  add  to  the  place  of  their 
abode,  the  name  and  place  of  abode  of  some  other  person,  when»^ 
and  with  whom  notices,  summonses,  orders,  rules  and  other 
proceedings  that  do  not  require  personal  service,  may  be  leftfi 
them,  near  to  such  inns* :    But  when  the  name  and  pliEtce  o 
abode  of  the  attorney  are  entered,  then  service  at  that  place  i 
the  proper  service**.    In  the  King's  Bench,  "  no  rules,  orde 
or  notices,  in  any  cause  or  matter  depending  in  this  court,  sh&^l 
be  served,  nor  any  proceedings  or  pleadings  delivered  or  servecSj 
later  than  ten  o'clock  at  night;  and  any  service  or  deliver^^l 


■  Imp.  K.  B.  66.  *  Loft,  357, 
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tkmf  after  that  hour  shall  be  null  and  void\*'     And  in  the 

Cbmmon  Pleas,  it  is  a  rule,  that  ^^  all  declarations  and  plead- 

mg^  shall  be  delivered,  all  demands  thereof  made,  and   all 

notices  given,  before  nine  oVlock  in  the  evening  :*'  ipirhich  rule 

VIS  applied,  in  a  late  case,  to  a  notice  of  motion  for  judgment 

II  in  case  of  a  nonsuit^.     And  the  delivery  of  a  notice,  sealed 

op  in  a  letter,  before  nine  o* clock  at  night,  in  the  absence  of  the 

attorney  to  whom  it  was  addressed,  was  in  that  court  holden  to 

be  DO  service,  but  from  the  time  when  the  letter  was  opened"". 

The  only  remaining  circumstance  necessary  for  enabling  an 

ittorney  to  practise,  is  his  taking  out  a  certificate;  which  was 

int  required  by  the  statute  25  Geo.  I II.  c.  80.    And  by  a  sub- 

ieqnent  statute^,  ^'  every  person  admitted,  sworn  and  enrolled 

*  a  solicitor  or  attorney,  &c.  in  any  of  his  majesty's  courts  at 

^  Westminster^  &c.  or  in  any  other  court  in  England^  holding 

''  pleas  where  the  debt  or  damage  shall  amount  to  forty  shillings 

^  or  more,  shall  annually,  between  the  first  day  of  November 

<*  and  the  end  of  Michaelmas  term  then  next  following,  during 

**  such  time  as  he  shall  continue  so  to  practise  in  any  of  the 

^  said  courts,  or  before  such  person  shall  commence,  carry  on 

^  or  defend  any  action  or  suit,  or  any  proceedings  whatsoever, 

^  ia  any  of  the  said  courts,  deliver  in  to  the  commissioners  of 

*  the  stamp  duties,  or  to  their  officer  appointed  for  that  purpose, 

^  at  the  bead  office  of  stamps  in  Middlesex^  a  paper  or  note  in 

^  writing,  containing  the  name  and  usual  place  of  residence 

^  of  such  person ;  and  thereupon,  and  upon  payment  of  the 

**  doties,  according  to  the  place  of  his  residence,  every  such 

^  person  shall  be  entitled  to  a  certificate^  duly  stamped,  to 

^  denote  the  payment  of  the  said  duties ;  which  certificate  the 

"nid  commissioners  shall  cause  to  be  immediately  issued, 

^  noder  the  hand  and  name  of  the  proper  officer,  in  such  form 

*  as  they  shall  devise.     And  every  certificate  issued  by  virtue 

**  of  that  act,  between  the  first  day  of  November  in  every  year, 

if 

r|    'K.H.  41  Geo.  IIL  K.B.  1  East,       f  3  Taunt.  234. 

'51.U.E.  loGco. IL  C, P.  •*  37  Ge#i  HI.c.  9t>,  f  •^26.  28. 

^»Tium.48. 
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«  and  tbe  end  of  the  then  next  Mtchaetmas  term,  shall  bet 
^^'  date  on  the  second  day  of  Nm>embtr\Tk  such  year ;  aad  ever 
*'  certiiicate  issued  at  any  other  time  shall  bear  date  on  ill 
<^  day  on  which  the  same  shall  be  issued  :  and  every  wch  cei 
<<  tificate  shall  cease  and  determine  on  the  first  day  oiNimemhi 
**  then  next  following/' 

The  duties  now  payable  for  certificates,  under  the  la^t  genen 
stamp  acts  are  twelve  pounds  yearly,  by  every  person  admitte 
as  an  attorney  or  solicitor,  in  any  of  his  majesty's  courts  at  Wes^ 
tninsUr^  &c.  if  he  shall  reside  in  the  city  of  London  or  Wesi 
minster^  or  within  the  limits  of  the  two-penny  post  in  Engkuu 
or  within  the  city  or  shire  of  Edinhurghj  and  shall  have  bee 
admitted,  or  in  possession  of  his  ofiice,  for  the  space  of  Mn 
yeais  or  upwards ;  or  if  lie  shall  not  have  been  admitted  or  i 
possession  so  long,  six  pounds :  And  if  he  shall  reside  elsewhert 
and  have  been  admitted  or  in  possession  of  bis  oj(Bce,  for  th 
fiipace  oith^e  years  or  upwards,  W^>^  pounds  ;  or  if  he  shall  no 
have  been  admitted  or  in  possession  so  long,ybiii*  pounds. 

And  by  the  37  Geo.  III.  c.  90^  <«  every  certificate  so  to  b 
<<  obtained  as  aforesaid,  shall  be  entered  in  one  of  tbe  courts  i 
<<  which  the  person  described  therein  shall  be  admitted  9Xk 
**  enrolled,  with  the  respective  officer  or  officers  of  the  said  court 
«<  appointed  by  the  25  Geo.  III.  c.  80.  to  grant  certificates  ( 
<'  enrolment  or  admission,  within  the  time  therein  befoi 
^^  prescribed,  or  before  such  person  sliall  be  permitted  t 
^'  practiseas  aforesaid ;  and  thesaid  respective  officers  shall  froi 
^^  time  to  time,  upon  payment  of  the  fee  of  one  shilling,  ent( 
^'  in  alphabetical  order,  tbe  names  of  the  persons  described  i 
*^  such  respective  certificates,  together  with  the  places  of  sue 
'^  their  residence  as  aforesaid,  and  the  respective  dates  of  sue 
^^  certificates,  in  books  or  rolls  to  be  prepared  for  that  purpose 


^a 


'  55  Geo.  III.  c.  184,  SchetL  Part  I.     III.  c.  149.  Sched.  Part  I. 
atd  for  the  former dutiQs,  see  the  ttatutcs        ^  i  zjn 
44  Geo.  Ill,  c,  98«  9ci$d.  A.  48  Geo. 
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*  to  which  books  or  rolls,  in  the  said  courts  respectively,  all 
^  penoDS  shall  and  may  at  seasonable  times  have  free  access, 

*  withoat  fee  or  reward," 

Aod,  by  the  same  statute*,  '^  if  any  person  shall,  in  his  own 
^  name,  or  in  the  name  of  any  other  person  or  persons,  sue  out 
"  any  writ  or  process,  or  commence,  prosecute,  carry  on  or 
"  defend  any  action  or  suit,  or  any  proceedings,  in  any  of  the 
■  ooarts  aforesaid,  for  or  in  expectation  of  any  gain,  fee  or 

*  reward,  or  shall  do  any  act  in  any  of  the  said  courts,  as  an 

*  attorney  of  such  court,  without  obtaining  a  certificate  in  the 
^  manner  before  directed,  or  without  entering  the  same  in  one 
"of  the  coarts  aforesaid,  wherein  such  person  shall  be  ad- 

*  mitted  or  enrolled  as  an  attorney,  &c. ;  or  shall  deliver  in  to 

*  any  person,  at  the  said  head  office,  any  account  containing  a 
'  place  of  residence,  as  the  place  of  his  residence,  contrary  to 

*  the  directions  of  the  said  act  of  the  25th  year  of  the  reign  of  his 
**  present  majesty,  with  intent  to  evade  the  payment  of  the  higher 
^  duties,  every  such  person  shall,  for  every  such  offence,  forfeit 
^  and  pay  the  sum  of  Ji/iy  pounds ;  and  shall  be  made  inca- 

*  pable  to  maintain  or  prosecute  any  action  or  suit,  in  any 

*  court  of  law  or  equity,  for  the  recovering  of  his  fees,  &c/* 

Also,  by  the  statute  44  Geo.  III.  c.  98.  §  14.  *^  every  person 
"  who  shall,  for  or  in  expectation  of  any  fee  gain  or  reward, 
**  directly  or  indirectly,  draw  or  prepare  any  conveyance  of, 
^  or  deed  relating  to,  any  real  or  personal  estate,  or  any  pro-- 

*  ceedings  in  law  or  equity,  other  than  and  except  Serjeants 

*  at  law,  barristers,  solicitors,    attornies,  notaries,  proctors, 

*  agents  or  procurators,  having  obtained  regular  certificates, 
^  and  special  pleaders,  draftsmen  in  equity,  and  conveyancers, 

*  \mng  members  of  otfe  of  the  four  inns  of  court,  and  having 
^  taken  out  the  certificates  mentioned  in  the  schedule  to  that 
^  act  annexed^  and  other  than  and  except  persons  solely 

'  j  50»  c.  184.  Sckcii.  Pan  L)  to  the  duty  of  laA 

^Ane  ceitificatet  are  tuljectf  by  tbe    if  the  party  ahall  reside  ia  the  city  of 

^  gcaoal  ftamp  act,  (55  Geo.  III.    London  or  Wethmuier^  or  within  the 
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employed  to  engross  any  deed,  instrument,  or  other  pro- 
ceedings, not  drawn  or  prepared  by  themselves,  ai^d  foe 

'^  their  own  account  respectively,  and  other  than  and  except 
public  officers,  drawing  or  preparing  official  instruments, 
applicable  to  their  respective  offices,  and  in  the  coors^.  of 
their  duty,  shall  forfeit  add  pay  for  every  such  offence»  the^ 
sum  of  Jijly  pounds :  Provided  always,  that  nothing  thereia 
contained  shall  extend,  or  be  construed  to  extend,  to  prevent 
any  person  or  persons  drawing  or  preparing  any  if  ill  or  other 
testamentary  papers,  or  any  agreement  not  under  sealj  or 

**  any  letter  of  attorney/' 

A  common  informer  may  recover  penalties  against  %n  ^U 
torney,  for  not  obtaining  or  entering  his  certificate,  according' 
to  the  provisions  of  the  37  Geo.  III.  c.  90.  §  26.  though  w^ 
power  to  sue  is  expressly  given  him  by  that  statute ;  for  th^- 
^dGrep.  ill.  c.  80.  which  gives  that  power,  and  the  37  QeOi- 
III.  c.  90.  are  in  pari  materia.  And  if  an  attorney  be  ia 
partnership  with  another,  and  they  carry  on  their  busing 
together,  ^d  their  joint  names  are  put  on  their  papers  ia 
cai^$e3  in  their  office,  either  of  thew  is  liable  to  the,  peiui][(i6t. 
of  the  last-mentioned  act,  for  practising  as  an  attoji^^y^  wifJbiOnt 
entering  his  certificate }  though  it  does  not  appear  that  one  of 
them  had  a/iy  profit  or  advantage  from  th^  suit  for  which,  the 
qtfy  /a^  action  is  brought^  The  consequence  is^  and  it  Iim^ 
been  accordingly  deterniinejd,  that  twp  aj^i^nies  or  pcqctpvri 
cannot  be  sued  togettver,  as.  fpr  one,  ofience,  in  practisioS! 
without  having  obtained  and  entered,  theii;,  ceKtificat<e%  It  ^M 
likew^e  been  determiuedi  that  the  certificate  act  does  nob 
extendi  to  th^  county  court,  though  an  attorney  prosecute;  a^ 
suit  there,  by  virtue  of  a  writ  of  justifiie^^  foj;  morq  than  4fl^ 
And  apts  of  iud^mnity  slt^,  occasip^a^y   pi^ss^  to.  in^jto^t^ 


limits  of  the  two*penny  post  in  England,  ^  4  Esp.  Rep.  14. 

or  2L  if  he  shall  reside  dsewkcrc.  <  i  New  Rep.  C,  P.  245,  2  Eait»  ^igf, 

^  J  Bos.  &  Pal.  li^:  I  j/cw  Rep.  C.  P..  contrai 

24c.  S;  r.  2  Easty  C69,  contra.  t  ^ Dumf.  ft  East}  663. 
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ittornies  who  haye  necrlectcd  to  take  out  their  certificates  in 
doe  time*. 

As  a  further  inducement  for  attornies  to  take  out  their  cer* 
tificatesy  it  is  enacted  by  the  statute  37  Geo.  II.  c.  90^.  that 

*  erery  person  admitted,  sworn  and  enrolled  in  any  of  the 

*  nid  conrts  as  therein  mentioned,  who  shall  neglect  to  ob- 
f  Uin  his  certificate  thereof,  in  tlie  manner  before  directed, 
^  hr  the  space  of  one  whole  year,  shall  from  thenceforth  be 
"  incapable  of  practising  in  his  own  name,  or  in  the  name' 
''  of  any  other  person,  in  any  of  the  said  courts,  by  virtue 
^  of  such  admission,  entry  and  enrolment;  and  the  admission, 
**  entry  and  enrolment  of  such  person,  in  any  of  thie  said 
^  eoorts,  shall  be  from  thenceforth  null  and  void.  Provided 
^  always,  that  nothing  therein  before  contained  shall  be  con- 

*  stmed  to  prevent  any  of  the  said  courts  from  re-admitting 

*  any  such  person,  on  payment  to  the  commissioners,  of  the 
^  daty  accrued  since  the  expiration  of  the  last  certificate  ob* 
'  tained  by  such  person,  and  such  further  sum  of  money, 
"  by  way  of  penalty,  as  the  said  court  shall  think  fit  to  order 

*  and  direct"."     For  the  purpose  of  re-admitting  an  attorney 

OB  tlus  statute,  the  like  notice  must  be  stuck  up,  and  entered 

at  the  judges*  chambers,  as  upon  an  original  admission' ;  And 

o  affidavit  must  be  made,  stating  the  reason  of  the  party's 

Msing  fo  take  out  his  certificate,  and  how  he  has  been  since ' 

tepbyed,  in  order  to  shew  that  he  has  not  been  employed  in 

mj  manner  that  may  unfit  him  for  the  situation  of  an  at* 

fMfiiey'.     An  attorney  who  had  ceased  to  practise  after  the 

lasing  of  25  Geo.  III.  c.  80.  and  before  the  operation  of 

S76eo.UL  c.  90.  §  81.  had  commenced,  was  re-admitted/ 

io'flie  Common  Pleas,  without  paying  any  penalty,  or  arrears 

of  dnty'ii     But  in  general  it  seems  the  rule  is  drawn  up,  on 


•  See  the  tutMes  37  Geo.  III;^  c.  93.        *  Esi  frafii  Faughan;  E.  45  Geo.  III. 
ffWt  40'6^i  niv  cl  72.  44  Geo.  III.  K.'B.  Append.  CiMt>.  11.  §  3. 

C  59:tt  5oC^rin.  €.4.  '  s  Smith  &•  i  $$• 

•  ^31.  ^2  Taunt,  398. 

«  37  Ceo.  III.  C.90,  i  3U 
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notice  to  the  solicitor  to  the  commissioners  of  stamp  duttei# 
and  upon  payment  of  the  duty  accrued  since  the  expiration 
of  the  last  certificate,  tog'ether  with  the  penalty  or  fine,  which 
is  usually  twenty  shillings*. 

A  person  having  been  sworn,  admitted  and  enrolled  as  ad 
Attorney  at  laWy  may  be  sworn,  admitted  and  enrolled  aA  a 
solicitor  in  equity^,  and  vice  versa^,  without  being  subject  to 
the  payment  of  the  stamp  duty  imposed  by  the  statute  44  Geo. 
III.  c.  98"^.  And  an  attorney  in  any  of  his  majesty's  courtf 
of  record  at  Westminstery  is  capable  of  being  admitted  to 
practise  as  an  attorney  in  any  inferior  court  of  record,  pro- 
ipided  he  be  in  all  other  respects  capable  and  qualified  to  be 
admitted  an  attorney,  according  to  the  usage  and  custom 
of  such  inferior  court%  It  is  also  declared  to  be  lawfuU  for> 
any  person  who  shall  be  sworn,  admitted  and  enrolled  to  be 
an  attorney,  in  any  of  his  majesty's  courts  of  record  at  We$U 
ininster,  &c.  by  and  with  the  consent  and  permission  of 
any  attorney,  in  any  of  the  said  other  courts  of  record^ 
&c«.  such  consent  being  in  writing,  signed  by  such  at* 
torney,  and  in  the  name  of  such  attorney,  to  sue  out  any 
writ  or  process,  or  to  commence,  carry  on,  prosecute  or 
defend  any  action  or  actions,  or  any  other  proceedings  in 
such'  court,  notwithstanding  such  person  is  not  sworn  or  ad* 
mittod  to  be  an  attorney  of  such  court'':  And  it  has  been  de- 
termined, that  a  solicitor  in  Clianceiif  may  practise  on  the 
^qnity  side  of  the  Exchequer^  without  being  admitted  a  s<^- 
licitor  in  that  court^.  But  a  solicitor  on  the  equity  side  of  thii 
court  of  Exchequer  is  not  entitled,  as  such,  to  practise  in  thii 
court  of  Chancery ;  nor,  if  he  do,  can  he  maintain  an  actios 
for  the  amount  of  bis  bill^ :  And  it  seems,  that  a  solicitor  (^ 


^Ex  paru  Jonett  M.  46  Geo.  III.        ^6Gto.  II.c.27«  §  ^ 

•  B«  For  observatioas  oa this  caaei  see        '2  Geo.  11.  c.  23.  $  lo*^ 
I  Lee'f  Frac.  Die.  270.  a.  s  i  H.  Blac.  jo.  SeijBdrefihM 

^  %  Geo.  n.  c.  13.  §  20.  beiag  ia  effect  overnruled  by  that   C 

^  12  Geo.  II.  c.  46.  §  I  J,  Vincent  r.  Hob,  4  Tauat.  452, 

*  Sdid.  A.  aod  fee  ttat.  37  Geo.  III.        ^  4  Tauat.  452* 
C*  90.  $  5^  61  7. 
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tte  latter  conrt  cannot,  by  consent  in  writing,  authorize  a 
«£cilor  of  the  court  of  Exchequer  to  practise  there  in  his 
Mine^.  Where  an  attorney  acts  iu  the  name  of  another^-  a 
donand  of  costs  by  the  acting  attorney  is  good*". 

But  ''if  any  person,  who  shall  be  a.sworn  attorney  of  any 
'  of  the  courts  of  law  aforesaid,  shall  knowingly  and  willingly 

*  permit  or  suffer  any  other  person  or  persons  to  sue  out  any 

*  writ  or  process,  or  to  commence,  prosecute,  follow,  or  de- 
**  fend  any  action  or  actions,  or  other  proceedings,  in  his  name, 
**  not  being  a  sworn  attorney  of  one  of  the  said  other  courts 
**  of  law,  or  a  sworn  solicitor  of  the  conrt  of  Chancery,  or 
"  other  court  of  equity,  and  shall  be  thereof  lawfully  con- 

*  Ticted,  every  person  so  convicted  shall,  from  the  time  of 

^  such  conviction,  be  disabled  and   made  incapable   to  act 

**  as  an  attorney,  in  any  of  the  courts  of  law  aforesaid ;  and 

**  the  admittance  of  such  person  to  be  an  attorney  of  any  of 

^  the  said  courts  of  law,  shall  from  thenceforth  cease  and  be 

*•  void*/'     And  by  a  subsequent  act*,  **  if  any  sworn  attorney 

**  or  solicitor  shall  act  as  agent  for  any  person  or  persons  not 

**  duly  qualified  to  act  as  as  au  attorney  or  solicitor,  or  permit 

**  or  suffer  his  name  to  be  any  ways  made  use  of,  upon  the 

^  account,    or  for  the  profit    of  any   unqualified   person  or 

^  persons,  or  send  any  process  to  such  unqualified  person  or 

^  persons,  thereby  to  enable  him  or  them  to  appear,  act,  or 

^  practise  in  any  respect  as  an  attorney  or  solicitor,  knowing 

^  bim  not  to  be  duly  qualified  as  aforesaid,  and  complaint  shall 

''  be  made  thereof  in  a  summary  way,  to  the  court  from  whence 

^  any  such  process  did  issue,  and  proof  made  thereof  upon 

"  oath,  to  the  satisfai^ion  of  the  court,  that  such  sworn  at- 


*4  TauDt.  452.  their  practice  for  misdemeanors,  are  not 

^  Say.  Rep.  95.  after  certificate,  to  be  admitted  to  prac- 

'2Gc0.lL  c.  23.  $  10.  tise  ia  another  court,  it  being  contrary 

*  %2  Geo.  II.  c.  46.  $  z  X.    See  also  to  the  intent  of  the  law.  And  see  R.  M. 

tbe  itatnte  3  Jac.  I.  c.  7.  $   2.  and  6  &  7  Eliz.  §  4.  15  £liz.  §  8.  R.  T. 

K.M.  1654.  5  I.  K.  B.  by  which  rule,  24  Eliz.  §  6.  R.  M.  1654.  §  i.  R.  H. 

ttondei  dimitsed  by  one  court  from  14  &  15  Car*  II.  reg,  a.  C.  P. 
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^*  torney  or  solicitor  hath  offended  therein  as  aforesaid,  then 
*'  every  such  attorney  or  solicitor  so  offending  shall  be  struck 
<<  off  the  roll,  and  for  ever  after  disabled  from  practising  asiui 
"  attorney  or  solicitor ;  and  in  that  case,  and  upon  such  com-* 
"  plaint  and  proof  made  as  aforesaid,  it  shall  and  may  be  lawful 
'<  to  and  for  the  said  court  to  commit  such  unqualified  per* 
*'  son,  so  acting  and  practising  as  aforesaid,  to  the  prison 
**  of  the  said  court,  for  any  time  not  exceeding  one  year/* 
'Where  an  attorney's  name  was  set  to  process,  without  his 
authority,  the  court  ordered  the  proceedings  to  be  set  aside^ 
and  granted  an  attachment  against  the  plaintiff's  attorney** 
So  where  judgment  was  entered  up  by  an  attorney's  clerk,  in 
the  name,  but  without  the  knowledge  or  consent  of  a  regular 
attoiTiey,  it  was  ordered  to  be  set  aside\ 

Attomies  residing  in  the  country  frequently  employ  agents  ia 
town,  to  prosecute  and  defend  suits ;  and  on  the  other  handf 
attornies  in  town  sometimes  employ  agents  in  the  country,  to 
superintend  the  execution  of  writs,  &c.  Where;  country  attor^ 
nies  are  concerned  as  principals,  declarations,  pleas,  and  other 
proceedings  should  not  be  delivered  and  carried  on  in  the 
country,  but  by  the  agents  in  town"" ;  to  whom  all  notices  in  the 
cause  should  likewise  be  given"* :  And  if  the  s^ent  of  the 
plaintifi^s  attorney  give  the  agent  for  the  defendant  time  to 
plead,  the  country  attorney  cannot  sign  judgment  till  that  time 
be  expired\  In  the  King's  Bench,  notice  of  trial  or  inqairy', 
or  a  coun.termand  or  continuance  of  notice  of  inquiry*,  must 
be  given  in  town ;  but  a  countermand  of  notice  of  trial  may 


*  I  Bur.  20.  pearance  be  entered  in  the  oame  of  an 
^  5  Bur.  2660.  agent  to  the  defendant's  attorneyy  jodg- 
^  Imp.  EL.  B.  8 1 .  Imp.  C.  P.  a8 1.  and  ment  cannot  be  aigned,  though  the  plea 

see  Barnes,  31U  Pr.  Reg.   124.  S.  C.  be  delivered  in  the  name  of  the  latter, 

Cas.  Pr.  C.  P.  94-  loi.  109.  Pr.  Reg.  3  Bos.  &  Pul.  iii. 

sBo,  81.  Barnes,  251.  Cas.  Pr.  C.  P.  '3  East,  568. 

123.  S.C.  (Imp.  K.  B.  485.  and  see   i  Lee's 

'  2  Dumf.  k  East,  711.  5  East,  569.  Prac.  Die*  2  ;• 

*  In  the  Common  Fleas,  if  an  ap- 
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k  giren  in  the  country*.  In  the  Common  Pleas.,  it  seems  that 
BOlices  of  trial  and  CQunteroiands,  and  notices  of  executiiigf 
writs  of  inquiry  and  countermands,  may  be  griven  either  to  the 
attorney  in  the  country,  or  to  the  agent  in  town ;  but  of  those 
tbiogs  which  are  to  be  done  only  in  town,  notice  must  be  to 
the  agent :  and  all  notices  where  the  party  has  a  known  attorney, 
most  be  given  to  that  attorney  or  bis  agent,  and  not  to  the 
party  hiniHeir.  Payment  to  the  attorney  is  payment  to  the 
principal ;  but  it  is  otherwise  of  payment  to  an  agent,  em- 
ployed by  the  plaintiflTs  attorney^. 

The  principal  duiies  of  an  attorney  or  agent  are  care,  skill, 
and  iot^rity.    And  if  he  be  not  deficient  in  any  of  these  es- 
sential requisites,  he  is  not  responsible  for  any  error  dt  mistake, 
mmg  ID  the  exercise  of  bis  profession.    To  use  the  words  of 
Lord  Mamafield,  in  the  case  of  Pitt  v.  Yalden\  <'  that  part 
d  the  profession  which  is  carried  on  by  attomies  is  liberal  and 
fepotable,  as  well  as  useful  to  the  public,  when  they  conduct 
themselyes  with  honour  and  integrity ;  and  they  ought  to  be 
protected,  where  they  act  to  the  best  of  their  skill  and  know- 
ledge: but  every  man  is   liable  to  error;**  and   his  lordship 
added,  ^  he  should  be  very  sorry,  that  it  should  be  taken  for 
granted,  that  an  attorney  is  answerable  for  every  error  or  mis- 
tike^  and  liable  to  be  punished  for  it,  by  being  charged  with 
the  debt  sued  for.    A  counsel  may  mistake,  as  well  as  an  at« 
tomey ;  yet  no  one  will  say  that  a  counsel  who  has  been  mis- 
tiken,  shall  be  charged  with  the  debt.    The  advice  of  a  conn* 
ttl  is  indeed  honorary,  and  he  does  not  demand  a  fee  for  it : 
the  attorney  may  demand   a   compensation;   but  neither  of 
tbem  ought  to  be  charged  with  the  debt  for  a  mistake.     Not 
only  counsel,  but  judges  may  differ,  or  doubt,  or  take  time  to 
consider :  therefore  an  attorney  ought  not  to  be  liable,  in 
cas£rof  Reasonable  doubt.'*     Bat  in  ordinary  cases,  if  an  at- 
torney be  deficient  in  skill  or  care,  by  which  a  loss  arises  to 


*  3  Str«  1073.  Cat.  Umfi.  Hardw.  369.        *  x  Blac.  Rep.  8. 
S.  C.  Imf  K.  B.  8a«  '  Doug  623, 4* 

I  3u6ah  30&  !  4  Btir.  ao6i. 
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his  clieoty  he  is  liable  to  a  special  action  on  the  case  foi' 
mages\  it  is  not  usual,  however,  for  the  court  to 
terfere  in  a  summary  way,  for  a  mere  breach  of  proii 
where  there  is  nothing  criminal^  or  on  account  of  negligi 
or  unskilfulness%  except  it  be  very  gross"* ;  or  for  the  mis 
duct  of  an  attorney,  independently  of  his  profession. 

It  was  formerly  the  duty  of  attornies  to  appear  persor 
in  the  King's  Bench,  on  or  before  the  fouiteenth  day  of 
cliaelmas  term,  and  the  seventh  day  of  every  other  term' : 
they  are  required,  when  called  upon,  to  attend  the  com 
motions^,  the  judges  on  summonses,  and  the  master  on 
pointments'.  And  on  every  appointment  to  be  made  by 
miister,  the  party  on  whom  the  same  shall  be  served,  2 
.attend  such  appointment,  without  waiting  for  a  second  ;  < 
idefault  thereof,  the  master  shall  proceed  ex  parte  on  the 
appointment^.  But  it  is  a  rule,  that  no  attorney,  or  0 
person,  shall  be  summoned  to  attend  any  justice  of  tliis  c( 
nor  any  matters  be  transacted  before  such  justice  at 
chambers,  or  elsewhere  out  of  court,  during  the  sitting  oi 
court  at  Westminster ;  and  all  orders  and  other  transact 
/so  to  be  made  by  such  justice  shall  be  vacated'. 

An  attorney  is  supposed  to  be  always  present  in  court : 
on  that  account,  has  many  privileges  belonging  to  him 
.common  with  tlie  other  officers  of  the  court.  Where  ai 
torqey  is  plaintiffs  he  is  entitled  tp  sue  in  his  own  court 
attachment  of  privilege*" ;  and  may  lay  and  retain  the  veni 
Middlesex^.     Where  he  is  defendant^  he  must  be  sued  ir 


^Id.^i.  «B.  H.  iSiCtfr.ILR.  B. 

^  4  Bur.  2060.  2  Blac.  Rep.  780.  ^  R.  H.  32  Geo.  III.  K.  B.  4I 

'  Say.  Rep.  50. 169.  &  East,  580. 

*  R.  M.  i654,.5  I.  R.  T.   14  Car.  »  R.  M.  11  Geo.  I.  K.B.aDd( 

11.  K.  B.  R.  M.  15  Eliz.  f  I.  R.  M.  T.  14  Car.  II.  K.  B.  R.  H.  17 

1654.  J  X.  R.  E.  12  Jac.  j[.  $  4.  R.  H.  IT.  C.  P. 

14&  i5Car.  II.  r/rir.2.  C.P.  »^  Gilb.  C.  P.  3. 

[  R,  E.  1656.    R.  ?.  14  Car.  II.  "  2  Salk.  668.  4  Bpr,  2027. 
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rt  by  hiWy  even  as  acceptor  of  a  bill  of  exchaDge** ; 
lot  be  arrested  or  holden  to  special  bail"".  It  is  also 
t  an  attorney  is  entitled  to  have  his  cause  tried  at 
ad  as  an  attorney  is  not  subject  to  the  jurisdiction  of 
8  of  conscience,  except  where  he  is  expressly  made 
3retOy  as  in  London'',  Westminster^,  and  the  Tower 
f  he  may  in  all  other  cases  sue**,  and  be  sued',  in  his 
t,  for  debts  under  forty  shillings.  Where  an  attorney 
id  upon  process  issuing  out  of  an  inferior  court,  he 
out  his  writ  of  privilege*",  which  ought  to  be  allowed 
:  But  if  he  be  arrested  upon  process  issuing  out 
lerior  court,  his  remedy  is  by  moving  the  court, 
ischarged  out  of  custody  on  common  bail;  or  by 
pecial  bail,  and  pleading  his  privilege  in- abatement*, 
iommon  Pleas,  the  attorniss  and  officers  of  the  court 
be  sued  there  by  billf  because  they  are  supposed  to 
s  present  in  court ;  but  the  Serjeants  and  their  clerkst 
lerks  of  the  judges  and  prothonotaries,  are,  it  is  said, 
d  to  be  sued  in  the  Common  Pleas  by  original  writ, 
3y  bill". 

orney  is  also,  by  reason  of  the  supposed  necessity  of 

tdance  in  court,  exempt  from  all  offices  that  require 

service,    as    sheriff"*,    constable,     overseer    of  the 


3  DutdF.  &  East,  573.    But  ^  Doag.  382.  in  noiU.     Huuey  and 

defendarU  has  not  the  priyi-  another  v.    Jordan,   T.  2$   Geo.   III. 

iging  the  venae  into  M'uUh*  K.  B. 

It  it  laid  in  another  county.  *  %  Wils.  42.   Dong.   381.    3  Bar. 

'  Y.   Sloietf  onCf  &c.  H.  24  1583.  contra, 

^.  B.  2  Str.  1049.  ^^f^^^'  ^  Append.  Qiap.  II.  f  8* 

Com.  289,  3  Taunt.  166.  '  Cas.  Pr.  C.  P.   2.  2  Blac.  Rep* 

312.  1087. 

.JO.  "  Po//,  Chap,  IX. 

.  123.  *  I  Ld.  Raym.  399.    3  Salk.  283* 

^  &  40  Geo.  III.  c.  cir.  $  S.  C.  and  see  Cae.  Pr.  C.  P.  104.  Pr. 

ttomies  plamitffs  are  not  with-  Reg.  380.  Barnes,  57i*  S.  C. 

ling  of  this  act.     7  East,  47.  ®  4  Bur.  2109. 

,  52.  8.  C.  '  Doug.  538.  and  see  i  Esp«  Rep. 

I.  II.  c.  42.  §  I.  Doug.  381.  359.    ^ 

u  UL  c.  68.  $  2^. 
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pow^t  8fC. ;  and  formerly,  he  v/va  not  liable  toserre  in  the  mi 
bat  several  acts  of  parliament  that  have  been  passed  : 
coarse  of  the  present  reign,  having  allowed  personal  s 
in  the  militia  to  be  commuted  for  a  certain  snm  of  mon 
be  laid  out  in  providing  a  substitute,  it  has  been  holde 
this  exemption  no  longer  existi^. 


These  privileges  are  allowed,  not  so  much  for  the  ber 
attomies,  as  of  their  clients'*  \  and  are  therefore  confined 
tornies  who  practise%  or  at  least  have  practised  within  a 
for  it  is  a  rule,  that  such  attornies  as  have  not  been  attc 
their  employment  in  the  King's  Bench  for  the  space  of  a 
unless  hindered  by  sickness,  be  not  allowed  their  pri 
of  attornies^ :  And  an  attorney,  not  having  practised  foi 
time  previous  to  the  issuing  of  the  plaintiff's  writ  agains 
is  not  privileged  from  being  arrested  thereon,  and  held  tc 
on  the  ground  of  having  re-commenced  his  practice 
taken  out  his  certificate,  before  he  was  actually  arri 
But  an  attorney  may  sue  by  attachment  of  privilege,  t 
his  certificate  has  expired,  and  not  been  renewed,  if  th< 
be  sued  out  within  a  year  from  the  expiration  of  his  c 
cate^  Wh^re  the  plaintiff  and  defendant  are  attorn 
different  courts,  the  plaintiff  is  allowed  his  privilege  of 
the  defendant  by  attachment'' :  and  in  this  case  it  is  com: 


*2  Blac.  Rep.  iia6.  8  Durof.  & 
Eaity  379.  (a),  and  see  Append.  Chap. 
II.  i  9. 

^  Barnes,  42.  Andr.  5$$.  %  Str.  x  143. 

^  Gerard^ t  Case^a  Blac.  Rep.  Z123. 

^2  Wils.  44.  4  Bur.  21 13.  Doug. 
381. 

*2  Wils.  232.  4  Bur.  21 15*  2  Bl. 
Rep.  io86.  I  Bos.  &  Piil.  4.  %  Lutw. 
16(^7.  contra, 

'  jRiJley  and  CmTf  £.  1656.  i  Xil* 
P.  R.  142.  Ch^fienJat^t  Case^  E.  19 
Geo.  IIL  K.  B.  Sand  i.  dysham,  H. 
24  Ged.  IIL  EL  B.  CAAiofi  v.  Cou/t^ 


hard,  E.  25  Geo.  III.  K.  B. 

(  R.  M.  16^4.  §  I.  K.  B.  & 
2  Maule  &  Sel.  605.  Former]; 
attorney  of  the  Common  Pleas  s 
himself  from  the  court  for  twoti 
gether,  except  it  were  by  oca 
sicknesSf  or  other  like  urgent  c 
be  allowed  of  by  the  court}  be  w 
to  be  forejudged  the  court*  and  t 
longer  an  attorney  thereof.  R. 
Eliz.  $  9.  C\  P. 

^  7  Durof.  ft'  East,  25. 

^  2  Maule  k  Sel.  605. 

>"  2  Brownl.  266.  %  Str.  83,7. 
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tkat  Aere  »  no  privilege  figainst  privilege ;  or  in  other 
I,  tiie  privilege  of  the  plaintiff  takes  away  that  of  the 
dantj  for  the  attendance  of  the  plaintiff  is  as  necessary 
court,  as  that  of  the  defendant  in  his,  and  therefore  the 
is  legally  attached  in  the  court  where  the  plaintiff  is  an 
'.  But  where  the  plaintiff  and  defendant  are  both  at- 
s  of  the  same  court,  the  defendant  is  entitled  to  his  pri« 
\  of  being  sued  by  hitt^  ;  and  if  not  so  sued,  he  may  plead 
ivilege  in  abatement,  or  the  court  on  motion  will  stay  the 
edingSy  but  without  costs^. 

attorney  may  also  waive  his  privilege,  either  when 
tiff,  by  suing  as  a  common  person^  or  when  defendant^ 
i  claiming  it  in  due  time,  or  in  a  proper  manner*.  And 
e  an  attorney  of  the  Common  Pleas  is  in  the  actual  cus- 
of  the  marshal,  he  may  be  sued  in  the  King's  Bench  as 
loner,  by  third  persons.  But  where  an  attorney  of  the 
Don  Pleas  puts  in  bail,  to  an  action  depending  in  the 
's  Bench,  he  does  not  thereby  lose  his  privilege ;  but  may 

it  in  that  action,  or  in  any  other  brought  against  him 
e  bye;  for  it  would  be  absurd,  that  he  who  founds  his 
I  on  that  of  another,  should  be  in  a  better  condition  than 
riginal  plaintiff.     Yet  where  an  attorney,  after  having 

bail,  waives  his  privilege,  by  pleading  in  chief  in  one 
I,  it  is  construed  to  be  a  waiver  of  privilege,  in  all  other 
s  brought  against  him  by  the  &ye,  during  the  same  term^. 
likewise  settled,  that  an  attorney  shall  not  be  allowed  his 
;ge  as  against  the  king',  or  where  he  sues  or  is  sued  est 


L  B.  i8a.  2a8.  S.  C.  x  Blac.    and  lee  x  Bot.  A:  Pul.  619.  s  Boi;  & 
9.   Baroet,  44.   2  Blac.   Rq>.    Pol.  29. 

*  a  Blac.  Rep.  io8;. 
k€,A\m.  ss;.  '27  Hen.  VI.  6.  a.   3X  Hen.    VI. 

ku  xx4t.  X  Blac*  Rep*  19*  2     10.  Carth.  577.   x  Salk.  r,  2.  1  Ld. 
1^.  1089.  6  DtmrfL  5r  East,    Raym.  X35.  S.  C.   12  Mod.  io«.  xxs. 

5.3-5. '  t  Scr.  XJ91. 
umL  A  Eatt,  524.  ft  Duni^ft        *  x  Ld.  Raym.  27;  But  sciiobs  fui 
95«  B«ntH  55.  ism  are  not  oonodexed  00  the  kiio^i  ac- 

(^.  837.  x  Barnard.  228.  S.  G«    tioni»  T.  lUym.  27;*  x  Lutw.  X96« 
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outer  droitf  as  executor  or  administrator* ;  or  jointly  with  ht 
wife^  or  other  person  who  is  not  pnvileged^ ;  or  where  tlmi 
would  otherwise  be  a  failure  or  defect  of  justice,  as  where  ii 
appeal  is  brought  in  the  King's  Bench,  a  real  action  in  th| 
Common  Pleas,  or  a  foreign  attachment  in  the  sheriff's  eovl 
of  London^  against  an  attorney  of  a  different  courts  ^t 

As  an  attorney  is'  entitled  to  many  privileges,  so  he  is  si^ 
ject  to  some  disabilities  and  restrictions.  By  the  statute  1  Heflj 
V.  c.  4.  **  no  under-sheriff^,  sheriff'' s  clerk,  receiver,  or  sheriffS 
bailiff,  shall  be  attorney  in  the  king's  courts,  during  tt^ 
time  that  he  is  in  office."  And  by  the  statute  22  Geij 
II.  c.  46.  §  14.  <*  no  clerk  of  the  peace  or  his  depuH 
^  nor  any  under-sheriff  or  his  deputy,  shall  act  as  a  s^ 
*'  licitor,  attorney  or  agent,  or  sue  out  any  process,  at  am 
**  general  or  quarter  sessions  of  the  peace,  to  be  held  for  ai^ 
'^  place  where  he  shall  execute  his  office,  upon  pain  of  forfi^ 
ing^y  pounds."  By  rule  of  Mich.  1654.  §  1. ''  no  attoi 
ney  can  be  lessee  in  ejectment ;  or  bail  for  a  defendant,  i 
^^  any  action  depending  in  either  courl%"  By  statute  5  6e^ 
11.  c.  18.  §  2.  **  no  attorney  or  solicitor  shall  be  capable  i| 
'^  continue  or  be  9l  justice  of  the  peace  in  England  or  Wt 
*'  during  such  time  as  he  shall  continue  in  the  business  ( 
**  practice  of  an  attorney  or  solicitor^"  By  other  acts  of 
liament',  '^  no  attorney  or  solicitor,  or  person  practising  ij 
^^  such,  can  be  a  commissioner  of  the  land  tax,  without  pot 
^'  sessing  one  hundred  pounds  a  year."  And  it  is  usual  to  ei 
cept  attornies,  who  have  embezzled  their  clients'  money,  oo 
of  the  insolvent-debtors*  acts^. 


cc 
cc 


3  Ler.  398.  S.  C.  1  Salk.  30.  2  Salk.  '  i  Saund.  67.  8  Durnf.  dr  East,  41) 

543.  3  Salk.  283.  Comb. 3x8.  12  Mod.  «  See  also  Doug.  466. 

74*  S.  C.   I  Blac,  Rep.  373.  Cowp.  ^  But  see  3  Taunt.  1 66.  where  it  tn 

367.  Barnett  48*  holden,  that  an  attorney,  who  wu  a  jo 

^  Hob.  177.  X  Salk.  2.  i  Ld.,  Raym.  tice  of  the  peace  for  a  boroagfa»  if  rai 

533*  S.  C*  by  crig'mal,  for  an  act  done  in  hit  oA 

^  Bro.  Abr.  tit  Bill,  pL  2.  Dyer,  377.  as  magistrate,  might  plead  hit  privikl 

(a).  I  Taunt.  s$4.  in  abatement. 

*  2  Rol.  Abr.  274.  2  Salk.  544.  12  <  See  the  statute  30  Geo  IL  c.  3. 

M^d.  163, 4.  PrfUi  T.  SJt,  H.  8  Geo.  87.*  Sec. 

IL  citedin  4Bac.  Abr.223.  ^  But  it  teems  that  an  attomcj  di 
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iMdjf  by  the  statute  12  €reo.  II.  c.  13*.  **  no  attorney  or 
^joiicitor,  mrbo  shall  be  a  prisoner  in  any  gtiol  or  prison,  or 
widiin  the  limits,  rules  or  liberties  thereof,  shall  daring  his 
tonfinement,  in  his  own  name,  or  in  the  name  of  any  other 
attorney  or  solicitor,  sue  out  any  writ  or  process,  or  wm-- 
mtMce  or  prosecute  any  action  or  suit  in  any  courts  of  law 
sr  equity ;  and  all  proceedings  in  such  actions  or  suits,  shall 
be  yoid  and  of  none  effect :  And  such  attorney  or  solicitor, 
io  commencing  or  prosecuting  any  action  or  suit  as  afore- 
■dd,  shall  be  struck  off  the  roll,  and  incapacitated  from  act- 
lag  as  an  attorney  or  solicitor  for  the  future  :  And  any  at- 
torney or  solicitor,  permitting  or  empowering  any  such  at- 
tomey  or  solicitor  as  aforesaid,  to  commence  or  prosecute 
^  any  action  or  suit  in  his  name,  shall  be  punished  in  like 
^fluuioer.  Provided  nevertheless,  that  nothing  in  the  said 
^  let  contained,  shall  extend,  or  be  construed  to  extend,  to 
'  prevent  any  attorney  or  solicitor,  so  confined  as  aforesaid, 
'  from  carrying  on  or  transacting  any  suit  or  suits,  common* 
'  eed  before  the  confinement  of  such  attorney  or  solicitor  as 
^  aforesaid^.  This  statute  has  been  held  to  relate  only  to  the 
fmciUingf  and  not  to  the  defending  of  suits'" :  And  an  attor- 
!|^,  when  in  prison,  may  sue  by  attachment  of  privilege,  for 
lebt  of  his  own''.  So  where,  after  an  action  commenced  by 
attorney,  he  became  a  prisoner,  and  then  the  bail-bond  was 
i^rned,  and  he  being  still  a  prisoner,  commenced  ail  action 
the  bail-bond,  this  was  held  to  be  a  continuance  of  the  ori- 
lal  suit,  commenced  before  the  attorney  became  a  prisoner% 

In  the  King*s  Bench,  where  Tvritings  come  to  an  attorney's 
nds,  in  the  way  of  his  business  as  an  attorney,  the  court  on 
rtion  will  make  a  rule  upon  him,  to  deliver  them  back  to 


tcone  vidua  thii  exoeptiQO,  uoksa  ^  Baniety  263.  WiUet,  288.  (IJ*  S. 

be  m  OMtodj  for  moqiey  recovered  C. 

Um  as  so  sttoney.  %  Bhc  Rep.  '  /  Dumf.&  £^9671.  %  Maule  Ac 

L  Sel.605. 

'19.  !  Buiicfy  46. 
'$12. 
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the  party%  on  payment  of  what  is  dne  to  trim'' ;  and  partite 
larly,  when  he  has  given  an  undertakings  to  r!&-deliver 
And  where  something  is  to  be  done,  for  which  a 
would  lie,  as  the  giving  up  of  court  rolls,  &e.  the  court 
entertain  a  summary  jurisdiction  over  an  attorney ,  in  oblij 
him  to  deliver  them  up,  on  satisfaction  of  his  lien'' :  And  if^ 
third  person  appear  to  be  interested  thet^in^the  court* 
take  a  security,  from  the  person  to  whom;  they  are  delivt 
to  produce  them  on  demand,  for  the  inspection  of  such  thif4 
person^  But  in  general,  where  wrkingfi  come  to  the  hands^ol 
an  attorney,  in  any  other  manner  than  in  the  way  of 
qess  as  an  attorney',  the  pai*ty  must  resort  to  his  action :  Ai 
accoi*dingly,  in  a  late  casef,  the  court  refused  to  proceed  siiilj 
marily  against  a  steward  who  was  an:  atfomeyf  to  <  compel -hiJl 
to  account  before  the  master,  for  receipts  and  paym^nte'sif 
respect  of  a  mortgaged  estate,  and  to  pay  th0  baUoaoa  to*M 
employer,  and  deliver  up  on  oath  all  deeds^  writings,.  &&• .  ifi 
lative  to  the  estate;  this  being  the  proper  subject  of  a  biU'til 
equity,  and  not  a  case  for  a  tnandamuSf  to  compel  a  at^mpil 
of.  a  manor  to  deliver  up  court  rolls,  &g.  So  the  court  tril 
not  compel  an  attorney,  upon  a  summary  application^  to.di 
liver  up,  on  payment  of  his  demand,  a  lease  put  into-hii  haadi 
for  the  purpose  of  making  an  assignment  of  it;  there  being  Ml 
cause  in  court,  nor  any  criminal  conduct  imputed  to  him  ill 
respect  of  it' :  Nor  will  they  make  an  order  on  an  attorM|| 
to  deliver  up  a  deed,  which  he  holds  as  party  and  trustee^.      ^ 

The  courtSy  in  some  instances,  will  order  an  attorney  to  pa] 
cofit6fto  bisownt  client  for  neglect^;  or  to  the  opposite  paitjf 
for  veoiatww  and  improper  conduct^.     So  if  an  attorney  obtai 


•iSaik.87.                        ..  s.a 

^  Say.  Rep.  125.bat  see  i  Sir.  547.  *  8  East, 237. 

^  1  Str.  6ai.  &*M6d,  339.  S,  C.  *  5  Taunt.  364. 

'3  DurDf.&  East,  ^75.  and  see  2  *  Sbj.  Rep.  50. 272*^  3  Taunt;  4S 

Biac.  Biep.  9x2;  $  Ituttt.  w6ti  ^  %  Bhr.  6^^.-  vadt  toe  HU.  CbM 

«  I  Salk.  87.  482,  &c.  4  Dunf.  &  East,  sju  (In,) 

^  6  East,  404.  a  Sundr  lUfp,  409*  Taunu  49s* 
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i,  opoD  suggegtions  which  turn  out  to  be  ground- 
court,  in  discharging  the  rule,  will  make  him  pay 
^  the  appliGation\  And  if  a  rule  be  made  upon  an 
ov  the  delivery  of  writings,  or  payment  of  costs,  &c« 
ot  obeyed,  the  courts  will  enforce  it  by  attachment : 
dso  the  regular  mode  of  proceeding  against  an  at- 
the  non*performance  of  his  undertaking  to  put  in 


^n  attorney  is  charged  by  affidavit  with  any  fraud 
ctice  in  hif  profession,  contrary  to  the  obvious  rules 
and  cooupon  honesty,  the  courts  on  motion  will 
to  answer  the  matters  of  the  affidavit;  and  in  gene- 
positively  deny  the  malpractices  imputed  to  him» 
i]3miss  the  complaint ;  but  otherwise  they  will  giiai^t 
neut^.  And  in  a  late  case,  where  an  attqrney,  re* 
•Aswer  the  matters  of  an  affidavit,  swore  in  his  exr 
:o  an  incredible  story,  the  court  of  Ring's  Bench 
n  attachment  against  him,  though  he  positively 
msdpr^ctices  with  whipk  he  was.  oha|(ged^.  In  the 
Pleas,  if  an  attorney  do  any  thing  wrong,  quatenm 
Yf  i»  ujx  inferior  court,  this  court  wiU  oblige  him  to 
i  complaint* :  And  in  that  court,  where  a  complaint 
ainst  an  officer  of  the  court,  the  judges  will  not  refer 
prothouotaries  for  examination,  but  will  examine  it 


.f 


torney  has  been  fraudulently  admitted^,  or  his  mis- 
as  been  very  gross,  or  if  he  has  been  convicted  of 
r  other  offence  which  renders  him  unfit  to  be  con- 


191  •  tit.  Attorney f  H. 

S54.  f  10.  K.  B.  R*  M.        '  6  Durnf.fit  East,  701. 

C.  P.  6  Mod.  $2.  86.  X         *  2  Wils.  382. 

U  422.  and  tee  Cowp.  845.        '  i  H.  Blac.  105. 

I  2  Blac.  Rep.  991, 
B.  83%  and  leeBac.  Abr*       ''Cowp.  829. 
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tinued  an  attorney%  the  court  will  order  him  to  be  struck  o 
the  roll :  And  if  an  attorney  practise,  after  he  has  been  cod 
victed  of  forgery,  perjury,  subornation  of  perjury,  or  comnm 
barratry,  he  is  liable  to  be  transported^.  But  striking  an  » 
torney  off  the  roll  is  not  always  understood  to  be  a  perpetod 
disability ;  for  the  court  have  in  some  instances  permitb|i 
him  to  be  restored,  considering  the  punishment  in  the  light^ 
a  suspension  only%  An  attorney  may  also  be  struck  off  tfi 
roll  at  his  own  instance,  as  for  the  purpose  of  being  called  tk 
the  bar,  &c. ;  and  if  he  be  afterwards  desirous  of  being  » 
stored,  he  must,  if  called  to  the  bar,  first  apply  to  the  iniij 
court  where  he  was  called,  to  be  disbarred** :  In*  other  a 
must  satisfy  the  court  that  he  ought  to  be  restored* ;  and  ii 
late  instance^  they  required  the  like  notice  to  be  stack  Oj^ 
and  entered  at  the  judges'  chambers,  as  upon  an  orig^inii 
admission.  The  court  will  also  make  him  consent  to  take  i3 
advantagfe  of  his  privilege,  in  any  action  then  depending>^. 


■  a  Blac.  Rep.  991.  Potier't  case,  H.  *  Doug.  114. 

a6  Geo.  III.  K.  B.  PriJdl^i  case,  E.  *  Ex  parte  Sambridge^  T.    2  j 

27  Geo.  m.  K.  B.  6  Eatt,  143 .  III.  K.  B. 

y  Stat.  12  6eo.L  c.29.  $  4.  ^  Em  parte  Faughan^^.  /^^  GecU 

^  I  Blac.  Rep.  222.    The  like  was  K.  B.  AnU^  67. 

done  by  the  court,  in  Trin.  3  7  Qeo.  Hit  5  Poug.  114.  BarneSji  49, 
K.  B. 
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CHAP.  Ill 


^ihe  Means  of  commbxcino  personal  Actions  in  the 
iao's  Bjench,  Common  Ple^is,  and  Exchequer;  and 
gftke  Prosecution  and  Defence  of  them  in  Person^  or 
Ig  Attorney,  Prochein  Amy,  or  Guardian. 

rpHE  means  of  commencing  personal  Actions  in  the  conrt 
^  of  Ring's  Bench,  conformable  to  its  jarisdiction,  are-^ 

L  By  Original  Writ; 

1.  Against  common  Persons. 

2.  Against  Peers  of  the  Realm,  and  Members  of  the 
Honse  of  Commons. 

3.  Against  Corporations^  and  Hundredors. 
fi.  By  Biix  of  Middlesex,  or  Latitat. 

to.  By  Attachment  of  Privilege,  at  the  suit  of  At^ 

tomiesj  and  Officers  of  the  Court. 
f.  Bv  Bill  ; 

1.  Against  AtlomieSf  and  Officers  of  the  Conrt. 

2.  Against  Members  of  the  House  of  Commons. 

3«  Against  Prisoners^    in  the  actual    or    supposed 
custody  of  the  Marshal. 

lo  the  Common  Pleas,  the  means  of  commencing  personal 
stions  are  first,  by  original  writ,  issuing  out  of  Chancery ; 
liich  is  either  a  special  original^  adapted  to  the  nature  of  the 
etion,  or  a  common  original  in  trespass  quare  clausum  /regit  ? 
lie  former,  though  it  may  be  had  in  any  case,  is  only  necessary 
I  the  first  instance  against  jpeer^,  corporatiwis,  and  hvndredorsj 
blatter,  not  requiring  personal  service,  is  sometimes  used, 
liere  the  defendant  keeps  out  of  the  way,  so  that  be  cannot 
B  arrested^  or  personally  served  with  process :  Secondly,  by 
}pias  yuare  clausum  /regit,  founded  on  a  supposed  origini^i 
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which  is  the  common  mode  of  commeDcing:  actibnn  in  tiii 
court,  and  answers  to  the  bill  of  Middlesex  or  latitat  in  th 
King*s  Bench :  Thiifdly,  by  attachment  of  privilege,  at  the  su: 
of  aitornies  and  officers  of  the  coart :  Fourthly,  by  biUj  tirhici 
is  two-fohl  J  first,  agrainst  aitornies  and  officers;  and  secondly 
against  members  of  the  house  of  common8\  It  has  been  saidj 
that  if  a  man  be  in  the  Fleet,  a  plaintiff  may  have  a  bill  of  deU 
against  hkn,  in  the  same  manner  as  be  can,^  in  the  Kiag"*! 
Bench,  against  a  man  in  custody  of  the  marshal^;  tboegl 
Fitzherbert  adds,  that  it  was  not  usuah 


>r 


Inthe  Exch^j|[aeit;rtbe'means  of  commencing  personal  actloqj 
are  first,  by  venire  facias^  respoudendum'',  which  is  in  natof 
of  an  original  writ ;  and  is  the  process  used  against  peerSf  aM 
members  of  the  house  of  commons :  On  this  writ  the  defendffi 
16  summoned^ ;  and  if  he  do  not  appear,  the  next  process  Ji^ 
distringas^ :  Secondly^  by  quo  mintis  capias\  which  answers  • 
the  bill  of  Middles^  or  latitat  in  the  King's  Bench,  and  agm 
quare  clausum  /regit  in  the  Common  Pleas :  Thirdly,  by  mI 
poma^f  which  is  a  process  directed  to  the  defendant,  and  not^ 
the  sheriff,  and  does  qot  require  personal  service :  This 
is  analogous  to  the  subpoena  in  Chancery,  or  on  the  equity  m 
of  the  Exchequer ;  and  if  the  defendant  do  not  appear 
four  day«  after  the  return  of  it,  an  affidavii"  is.  made  of 
service,  upon  which  there  issues  an  attachment^  and  after  tl 
if  necessary,  an  a^as  or  phuries  attachmenf,  with  a  clause  9 
proclamation^ ;  and  if  he  stiU  make  default,  a  commission  ^ 
rebellion^  issues,  for  takwg  him  into  custody  by  a  serjeant  i 
arms  :  Fourthly,  by  capias  (^ privilege"^ ^  at  the  suit  of  oAfomifl 

'  I 

•  2  Ld.  Raym.  1442.  per  Siran^t  arg,         ^  IiL  §  By^  &c, 
aid  Gee  the  case  of  Da'wkitu  ▼•  Burridge^        k  U.  §  9O9  &c. 
W.  ibiiL  a  Str.  734.  S.  6.  »» J«.  jj  94, 

^  Fitz.  Abr.  Blliy  l8.  5  H.  6.  s^.  a^d  *  i&,  f  95,  &c. 

•ee  3  Bos.  &  Pul.  12.  (a).  ^  Id,  §  99. 

«  Appends  Chap.  VII.  §  76,  &c.  /  M  $101. 

*  Id.  §  78,  9.  :*  M.Chap.  XV.  j,  1 4*- 
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^fic€T9  of  the  court :  And  lastly,  by  bill,  against  attonkies 
lixn^f  nndprUonersK 

the  prosetation  and  defehee  of  personal  octiotis,  the  pirties 
appear  in  per9any  or  by  attorney;  or,  in  case  of  infancy,  hjr 
•in  mn^f  or  guardian. 

connnon  law,  the  plaintiff  and  defendant  must,  in  ^neraV 
ap{^eared  in  person;  and  cotild  not  have  appeared  by 
etf,  without  the  king's  special  warrant,  by  tvrit  or  lettei^ 
t*.  But  a  corporation  aggregate,  not  being  capable  of  a 
ud  appearance,  could  only  have  appeared  by  attorney^ 
ited  under  tbeir  common  seal^  And  now,  by  the  statute 
i$tm.  3.  (19  Edw.  1.)  c.  10;  a  general  liberty  is"  gifen  to 
irtfes,  of  appearing  by  attorney*.  Yet  there  are  certain 
is^  aach  Hsfeme  covert/  and  ideots,  who,  for  want  of  le^al 
tion,  are  incapable  of  appointing  an  attorney ;  and  must 
ore  appenar  in  person^ :  And  any  one  else^  if  he  think 
*,  may  still  appear  and  prosecute  or  defend  hi^  suit,  in 
ime  manner^  -,  which  is  usually  done  by  attornies  and 
ers.  A  plaintiff  may  sue,  in  the  Common  Fleas,  upon  a 
statute,  in  his  own  mame,  without  an  attonniejf;  and 
g  ^  plaintiff^ $  attorney'*  after  bis  name,  in  the  notice  on 
oeess,  is  no  irregalarity,  being  only  in  compliance  with 
Beo.  II.  c.  27.  §  4*. 


end.  Clnp.  XV.  §  2^,  6.  for  error,  that  beiifg  an  ideot',*  she  had* 

9iap»XVI.$  33, '4*  fttyiofU^  appeared  and   defeiRlfed  the 

Lit.  128.  a.  %  Iii£t.  349.  578«  action  by  attorney :   And  note,  in  Co. 

25.    I  Mod.  344.  2  Mod.  83.  Lit.  135*  ^-  it  is  said,  that  the  suit  by 

iiieots^  &c.  must  be  rn  their  naihe,  but 

Abr.  tit«  Corfkomtiwif  28*  Co.  shall  be  followed  by  others.    Ltmatkt, 

hm  it  is  said,  if  under  age>  must  appear  by 

.   C  p.   32,   5.  2  tnst.   376.  guardian;  if  of  full  age,  by  attorney. 

25.  4  Co.  134.  b.  and  see  Bac.  Abr.  dt. 

ant.  261.  Ideoti  and  Lunatu/f  G*  2  Saund.  333* 

Lit.  135.  &•  a  Inst.  390.  F.N. B.  (4.) 

see  s  Saund.  53^$..  where  an  ^  Say.  Kep.  2 1 7. 

ared  by  htr  friend^  and  assigned  ^  2  H*  Blac.  6qo« 
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Attomies  were  anciently  appointed  in  courts  wheir  actoatt 
present*:  but  they  are  now  usually  appointed  out  of  court  h 
warrant f  which  shouU  regularly  be  in  writing  ;  but  an  authc 
rity  by  parol  is  said  to  be  sufficient  to  support  a  judgmeiit 
And  even  if  an  attorney  appear  without  warrant,  it  is  a  gooi 
appearance  as  to  the  court ;  though  he  is  liable  to  an  action' 
Where  an  attorney  once  appears,  or  undertakes  to  be  attomq 
for  another,  he  shall  not  be  permitted  to  withdraw  himself; 
and  it  is  said  to  be  his  duty  to  proceed  in  the  suit,  although  bii 
client  neglect  ta  bring  him  money^*. 

.  The  warrant  of  attorney  continues  in  force  until  the  judgmenl 
and  for  a  year  and  a  day  afterwards,  in  order  to  bare  execQ 
tion,  &c.'  unless  it  be  sooner  countermanded  by  the  act  of  th 
principal,  or  determined  by  the  death  of  the  attorney.  But  4 
warrant  of  attorney  for  the  plaintiff  in  the  action  against  tb 
principal,  cannot  extend  to  a  scire  facias  against  the  bail^,  ort 
revive  the  judgment^  but  there  must  be  a  new  warrant  i 
attorney  y  because  this  is  a  new  cause,  and  different  recoH 
And  as  a  scire  facias  is  a  new  action^  it  may  be  sued  out  byl 
new  attorney,  without  leave  of  the  couit  for  changing  m 
attorney,  or  giving  notice  that  the  old  attorney  is  change^ 
So  the  defendant  in  the  original  action  need  not  obtain  I 
judge's  order  to  change  his  former  attorney,  upon  bringpingl 
writ  of  error*.  ^ 

Where  an  attorney  having  been  retained  to  defend  a  caniii 
has  undertaken  to  appear,  the  defendant  is  not  allowed  il 


I , 


^  I  Wils.  39.  may  sue  out  execution  by  a  diffetd 

^  Append. Chap.  III.  5  I9  2*  attorney  from  the  attorney  in  the  canM 

*  a  Keb.  199*  i  Lil.  P.  R.  134.  i37«  >vithout  obtaining  an  order  of  court  { 

*  I  Keb.  89.  1  Salk.  86.  88.  6  Mod.  changing  the  attorney.  Id,  3  £7, 

16.  but  see  i  Dumf.  &  East,  62.  ^  i  Salk.  89.   2  Salkt   603.  t  L 

*  1  Sid.  31.  Raym.  1252,  3.  S.  C. 

^  Say.  Rep.  ly).  *  Cro.  Eliz.  i;;*  2  Ld.Raym,  104 

«2  Inst.  378.  Gilb.  Exec*  92,  3.  ^  Say.  Rep.  218. 

Run.  £j.  428.  a  Bot.  fc  Put.  357.  (b).  ^  7  Dumf.Se  East,  3j;» 

But  the  plaintifFy  in  tBe  Common  FlctSi 
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Quand  the  appearance  after  bis  retainer*.     But  after 
nee,  he  may  change  his  attorney  by  mle  of  courts  or 
a  jndge,  on  payment  of  what  is  due  to  him^    For  this 
»  a  sommons  should  be  taken  out^  and  judge's  order 
I  thereon'' ;  a  copy  of  which  order  should  be  served  on 
isite  attorney :  and  it  is  not  necessary,  on  changing  an 
y  to  file  -a  new  warrant^    When  an  attorney  is  thus 
,  the  attorney  newly  coming  in  is  bound  to  take  notice 
eril,  of  the  rules  to  which  the  former  attorney  was 
And  till  an  order  is  obtained,  the  opposite  party  and 
ney  are  justified  in  considering  the  former  attorney  as 
ill  employed ;  and  are  not  bound  to  take  notice  of  any 
ngs   in  the  name  of  another  attorney.     Therefore, 
to  the  plaintiffs  late  attorney,  changed  without  leave 
^urt,  has  been  held  to  be  good^:  and  notice  of  justifying 
a  plea  put  in**,  by  a  new  attorney,  without  any  order 
ging  the  attorney  in  the  cause,  is  irregular;  and  the 
is  not  bonnd  to  accept  such  notice  or  plea.     But  where 
id  been  put  in  by  a  new  attorney,  without  any  order 
^ing  the  attorniey,  it  was  held  by  the  court  of  Common 
lat  the  plaintiff  waived  the  irregularity,  by  taking  the 
of  the  'Office,  and  keeping  it^    And  a  party  called 
shew  cause,  may  oppose  the  rule  in  persaiif  after  an 
»  been  obtained  for  changing  the  attorney,  although  a 
it  has  not  been  served  on  the  opposite  party ^    If  an 
die^  pending  the  suit,  his  warrant  is  determined^;  and 
essary  to  give   notice    to  the  opposite  party,  of  the 
lent  of  a  new  attorney,  before  any  proceedings  can  be 
him"* ',  and  if  the  party  who  employed  him,  having 


16^4.  §  10.  K.  B.  R.  M.  ^  I  BUc«  Rep.  8. 

C.P.  <  2  Blac.  Rep.  1323.  Doug*  a. 

V  R.  134.  143.  ^  Mod.  306.  ^  6  Eatt,  549. 

jo.  *  »  New  Rep.C.  P.  509^ 

«  Chip.  III.  §6fj.  ^4  Tauou  669. 

.44.  '  t  LiUP.R.  141, 

1654.  j  IQ.  K.  B.  R.  M.  "I  TauDt, 342. 
C.P. 
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notice  of  his  death,  will  not  appoint  another  attorney,  hjs  a( 
/lary  may  ^oceed  in  the  action*. 

At  corpmon  law,  the  warrant  pf  attorney  might  have 
jiled^  and  entered  of  record,  at  any  time  before  judgment^  j 
there  are  several  acts  of  parliament%  requiring  if;  to  be  < 
sooner,  under  severe  penalties.  By  the  last  of  these  acts 
provided,  that  '^  the  attorney  for  the  plaintiff  shall  fih 
f^  warrant  of  attorney,  with  the  proper  officer,  the  same  1 
f^  he  declares ;  and  the  attorney  for  the  defendant,  the  i 
f5  term  he  appears,  under  the  penalties  indicted  by  foi 
^^  laws."  Upon  this  act  of  parliament  the  court  of  Ki 
Bench  made  a  rule"^,  ''  that  the  defendant's  attorney,  at 
^*  time  of  his  appearance,  shall  give  the  plaintiff's  attor 
^^  the  warrant  of  attorney  for  the  defendant ;  and  at  the 
f<  of  delivering  the  copy  of  the  declaration,  or  taking  it  01 
f^  the  office,  when  filed,  shall  i^^yfour  pence  for  the 
f<  warrant :  which  warrant  of  attorney  the  plaintiff's  atto 
f^  shall  file,  with  the  ofiicer  appointed  for  filing  it,  at  the  s 
f'  time  he  files,  or  ought  to  file,  the  warrant  pf  attorne; 
f^  the  plaintiff:  And  if  the  defendant's  attorney  refuse  to 
^  the  same,  the  plaintiffs  attorujey  may  sign  judgment."  ] 
withstanding  these  regulations  however,  it  has  been  determi 
f;hat  the  warrants  of  attorney  may  be^&d,  so  as  to  support 
proceedings,  at  any  time  pendente  lite^  or  before  final  judgm 
though  the  attorney  may  be  fined,  for  not  filing  them  in 
time^  And  the  plaintiff,  in  the  Ring's  Bench,  cannqt 
^ign  judgment  for  the  defendant's  infusing  to  pay^bur  pe^ic 
jthe  warrant  of  attorney,  when  9,  copy  of  the  dedaratic 
delivered  to  him^ 


»i  Lik  P.R.  137.  8ty,  P.  R.  13.  4  R.  M.  «;  Ann.  a.  K.  B. 

(tKeb.275.  ^^^^J^f  i8o»  ^^S*    Gfo.  Js^ 

i'4i£dw.  Hi.  z.^bvlcee  I  Wils.  39.  March,  X2|.   8  Mod.  79.   i  Str, 

«  18  Hen.  VI.  C.9.  3*  Hen.  VIIL  a  Str.  807.  Fiugib.  191.  i  1^ 

p.  30.  $  a,  3.  18  Eliz.  c.  14.  (3.  4  &  j  183. 

Ann. c.  16.  ^4 Duraf*  h  Bstt,  37#. 
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It  was  aodendy  the  course  of  the  King's  Bench,  to  enter 

fk  warrants  of  attorney  on  a  particnlar  roll,  kept  for  that 

forpose':  but  this  course  was  altered  in  the  time  of  Wright, 

Cki.  who  caused  them  to  be  entered  on  the  top  of  the  issue 

nitf  as  the  practice  is  at  tlus  day.    In  th<^  Common  Pleas^ 

iky  are  itiH  entered  by  the  clerk  of  the  warrai^tts,  on  distinct 

idlii  which  are  filed  in  the  bundle  of  common  rolls  in  that 

anrt :  And  it  is  a  role,  that  the  clerk  of  the  treasury  shall 

iot  sign  or  seal  any  record  jof  nisi  prius,  unless  the  same  be 

Int  signed  or  stamped  by  the  clerk  of  the  warrants,  or  his 

iBfotji  lior  shall  the  exigenter  receive  any  pluriei  capias,  in 

«d«r  to  make  an  exigent  or  proclamation  thereon,  before  the 

is  so  signed  >or  stamped"" :  And  no  judgement  whatever^ 

[^ufept  final  judgments  upon  posteas  and  writs  of  inquiry,  and 

fmprosses,)  shall  be  signed  by  any  of  the  prothonotaries, 

[Uea  the  stamp  of  the  clerk  of  the  warrants  be  first  impressed 

[atbe  papet  whereob  such  judgment  is  to  be  signed,  whereby 

[ilBiay  appeal*  that  warrants  of  attorney  are  duly  filed"*.    The 

d  a  warrant  of  attorney  is  aided  after  verdict,  by  the 

jUstotes  of  jeofails* :  and  by  the  statute  of  8  Hen.  YI.  c.  12. 

Ia  Bk(Nrisioa  of  the  clerk  in  the  warrant  ma^  be  amended,  ia 

itfrmance  s^  the  judgment^. 

It  only  remains  to  be  observed,  vrith  regard  to  the  warrant 
[  sf  attorney,  that  by  the  act  of  parliaments  which  subjects  it 
Is  a  st^mp  duty,  ^'  no  attorney  shall  sue  out  any  writ  or  procesi^ 
^  or  eonimence,  prosecute,  or  defend  any  action,  unleto  he 
0  shall  have  delivered  to  the  officer,  or  his  deputy,  appointed 
**  to  sign  or  issue  the  first  process  for  the  plaintiff,  or  to  enter 
^  file  or  record  the  bail  or  appearance  for  the  defendant, 
^  memorandum  qv  minute  of  his  warrant,  duly  stamped  with 


•  X  Salk.  89.  Can  II.  reg.  2.  C.  P, 

•  AL IM  R.  E.  4  Jac.  IL  K.  B.  «  32  Hen.  VIII.  c.  30. 18  EHz.  c 

•  R.H.  %  9l  3  Jdc.lL  e.P.  Aodset  i  Wil^.  8}. 
*R.3L  s  Ceo.  II.  C.  P.  and  lee        'Doug.  114. 

fi%$iStetuVI.f^KIi*H^ii       >s{GeoJII.e;8o»;  ii,kci 
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^  fix^  Aillivg  iOjflD]/;  rcmtainiiig  die  wmig%  of  the  partieA 
^  «Le  f)Mv%  aoi  tlie  attUirBfTy  and  vhone  m^rwrye  braqoiredb 
^  (esioefC  iw  aa  (mgimmi^f  the  natiire  and  dcaomiiiation  4 
^  tUt;  jpr^KQcw,  axkd  the  return  of  it^ ;  vldch  aMJaafiua/aw  iiE 
^  mmfMUt  i3tm  «ajd  oflkscr  or  hit  dq[Nitj  ihall  recdTe,  and  fiortk 
<^  vhh  auter  cc  file  of  record,  and  shall  n^  thereon  the  day  ol 
^  ddiverao:^  it.^  A  fjoiilar  wiemonmdmm  or  ninote  b  required^ 
bv  the  louDe  aet,  prerioos  to  entering  up  jodgment  cm  a  csgao* 
nY  w^HoMMf  or  warrant  of  aitomer'.  ■ 


WtMrre  the  (rfaintiff  ii^  a  paupetf  and  will  swear  that  he  k 
not  worth  Jic^  pounds,  after  all  his  debts  are  paid,  except  fail 
wearint^  apparel,  and  the  subject  matter  of  the  action^,  he  maj 
hn  ailm itted  to  sue  informd  pcatperis.  But  the  defeudamt  in  a 
<Mvil  action  in  never  allowed  to  defend  it  as  a  paupec*.  It  woi 
formerly  a  rule',  that  none  conld  be  admitted  to  sne  in  formi 
pauperi$  out  of  court;  but  now,  if  a  plaintiff  will  make  qfi/i 
davit',  that  he  in  not  worth  Jive  ponnds,  &e.  he  may,  upon 
petition^  to  the  chief  justice,  supported  (in  the  King's  Bencf  ' 
by  courisers  opintou*  of  his  cause  of  action,  be  admitted  oat 
court'' ;  which  admission  may  be  either  at  the  commencem< 
of  the  suit,  or  afterwards  pendente  lite^ :  And  upon  his  being  sil 
adniiUcdf  an  attorney  and  counsel  shall  be  assigned  him^ 
|riirsuant  to  the  statute  11  Hen.  YIL  c.  12.;  and  be  shall  bc^ 

■ 

|M;ritiitt4'<l  to  carry  on  the  proceedings  gratis,  without  using 
utauiif***^,  or  payin;;  fees  to  the  officers  of  the  court,  unless  ba 
obtain  u  verdict  iur  more  than  five  pounds>and  then  the  officers 
shall  bo  paid  their  court  fees,  and  for  passing  the'Tecord,  &c. 


*  48  Geo.  HK  c>  149.  Sched.  Part  II. 
$  111.  5 S  Geo.  in.  i%^.Sched.  Part  II. 

4  III. 
'•  Apiiend.  Chap.  III.  J  3>  4%  Pw/, 

Ol.  J).  XI. 

*  Id.  §  5. 

^  K.  H.  3  &  4  Jsr,  II.  re^.  f .  («.) 
K.  B.  llul.  Coiti,  SIS.  but  ICC  1  LU« 
P.  R.  633«  where  the'ium  it  Miid  to  be 
Un  pouDd$« 

*  HuUCoata,  lao.  Burnet,  }a8. 


'  R.  H«  3  5c  4  Jof.  II.  rfg.  I.  K.  B: 

<  Append.  Chap.  III.  §  8. 

^  Id.  §  9. 

«  U  §  io» 

k  B.H.  3;&4/iw.II.f^.t.  («.)  K.B 

>  Sxj.  Cottt,9o«  3  Wilt.  34. 

"  Stat.  5  W.  4r  M.  c.  ai.  §  14.  fte 
attd  tee  the  atatotet  44  Geo.  III.  c.  98 
$  19*  48Geo.lILcii49.&bJLPanII 
$  V.  &  ssGeo.  III.  c.  184.  ScM.  F^ 
II.  f  V. 
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Neither  is  a  pauper  liable  to  pay  costs  to  the  defendant^  if  he 
ie  MmsQited,  or  have  a  verdict  against  him :  for  by  the  statute 
Is  Hen.  VIII.  c.  15.  which  gives  costs  to  the  defendant  npon  a 
NDiDit  or  verdict,  it  is  provided^  that  ^  every  poor  person^ 

*  hmg  plaintitir  in  any  action  of  debt^  8cc.  who  at  the  com- 
'  nencement  of  his  suit,  shall  be  admitted,  by  the  discretion 
'ofthe  jodg^  or  judges  where  the  action  is  pursued,  to  have 

*  kis  process  and  counsel  of  charity,  without  paying  money  or 
"  fee  for  the  same,  shall  not  be  compelled  to  pay  any  costs  by 
I*  Tirlue  of  this  statute,  but  shall  suffer  other  punishment,  as  by 
[*  the  discretion  of  the  justices  before  whom  the  suit  shall 
I*  depend,  shall  be  thought  reasonable*/'    It  has  been  said,  that 

ft  pauper  be  nonsuited,  he  shall  pay  costs,  or  be  whipped^; 
this  punishment  does  not  appear  to  have  been  ever  inflicted^ 
fthe  pauper  give  notice  of  trial,  and  do  not  proceed,  or  be 
'ise  guilty  of  improper  conduct,  the  court  will  order  him 
be  dispaupered' 3  but  until  this  be  done,  they  will  not  make 
rule  about  costs^.  And  unless  the  pauper's  conduct  appear 
have  been  vexatious,  the  court  will  not  stay  the  proceedings 
a  second  action,  until  tlie  costs  are  paid  of  a  nonsuit  in  a 
'|rior  one,  for  the  same  cause';  nor,  if  the  pauper  should 
fncceed  in  the  second  action,  will  they  deduct  the  costs  of  the 
fnt,  out  of  those  recovered  in  the  second^.  But  though  a 
proper  be  not  liable  to  pay  costs,  yet  he  is  entitled  to  receive 
Ibem  from  his  adversary^. 

An  iufantj  or  person  under  the  age  of  twenty  one  years,  not 
leing  capable  of  appointing  an  attorney,  must  sue  by   his 

'  i  2.  &  Pttl.  4c.  6  East,  505. 2  Smith  R. 676. 

^  X  Sid.  a6x.  2  Salk.   506.   7  Mod.  S.  C.  but  tee  Cat.  Pr.  C.  P.  47.  Pr.  Reg. 

.14.  405.  S.  C.  I  Str.  420. //ifi^.  contra. 

*  IJ.  itiJ.  '  a  Str,  8?8.  1 121. 3  Wa8.24.  Hyttam 

*  2  Lil.  P.  R.  633.  2  Salk.  506. 1  Str,  v.  CoKcys,  E.  35  Geo.  III.  K.  B.  Ut 
120.  3  Scr.  983.  1122.  3  Wils.  24.  8ee2Dumf.&  Eait,  (ii. 

(Bot.&  Pol. 40.  6  Eaft,  505,  2  Smith        i  2  Str.  891. 
L676.  S.  C  ^  I  Bou  &  Pul.  39. 

Ta  Str.  878, 983,  3  WUf.  24«  i  Bos. 
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prochein  amy  or  guardian\  unless  where  he  sues  as  oo-execotfi 
-with  otfaerst  io  M^bich  ccMe  it  is  holdeo^  that  the  executors  % 
full  age  may  appoint  an  attorney  for  themselves  and  the  i^fiuil 
as  they  make  together  but  ope  representative^.  And  heiMf| 
lie  cannot  be  an  informer  upon  a  penal  statute* ;  for  by  th| 
1^  Eliz.  c.  d.  *^  every  informer  upon  a  penal  statute  nuHl 
^'  exhibit  his  suit  iu  proper  person,  and  pursue  the  same  oii^ 
**  by  himself  or  his  attorney/*  An  infant  defeniiant  must  in  4 
cases  appear  and  defend  by  guardian,  /sven  where  he  is  sued  % 
co-executor  with  others'^ :  And  common  bail  cannot  be  filaj 
for  him  under  the  statute,  though  he  be  sued  jointly  with  oth| 
defendants'.  If  he  appear  by  attorney,  it  is  error';  though  i 
an  infant p/oin/t^ appear  by  attorpey,it  is  cured  by  the  statute 
of  jeofails^.  It  also  seems,  that  ^n  an  action  against  baron  9n« 
feme^  the  feme  beipg  under  age,  she  oug^t  to  appear  b; 
guardian^ 

To  constituted  j9roc/i6tu  amy  or  guardian^  the  person  intended 
who  is  usually  some  near  relation,  should  cpme  with  the  infa 
before  a  judge  at  his  chambers ;  or  else  a  petition^  should 
presented  to  the  judge,  on  behalf  of  the  infant,  stating 
nature  of  the  action,  and,  if  for  the  defendant,  that  he 
advised  and  believes  be  has  a  good  defence  thereto; 
praying,  in  respect  of  his  infancy,  that  the  person  intended  m$d 
be  assigned  him,  as  his  prochein  amy  or  guardian,  to  prosecttta 
pr  defend  the  action.  This  pi^titiou  should  be  accompanif| 
with  an  agreement),  signifying  the  assent  of  the  iqtended  jw^ 
chein  amy  or  guardian,  and  an  affidavit^^  made  by  some  thiq 


■  Co.  Lit.  13;.  b.  2  lost.  261.  390.  *  2  Str.  784. 

f .  N.B.27.  2Saund.  i»7/-  (i-)  *  ^^'i^  ^-  ^^*«''^''  ^  o'^'*  T-  aJ 

^xSaufid.  2x2,  213.  (6).    But  sec  Geo.  III.  K.  B. 

Com.  Dig.  tit.  Pleader,  2  C.  i.  where  it  *  8  Co.  58.  b.    9  Co.  30.  b.  2  Sasnd 

fs  said,  tbat  if  several. sue  jointly,  and  212.  a*  (49  5O   Sarncs,  4:3.   418,  2 

.some  are  within  age,  abd  some  of  full  age,  Wils.  50. 

and  all  appear  by  attorney,  it  is  no  error;  f  21  Jac.  I.  c«  13.  4&  5  Atn.  c.  li 

for  those  of  full  age  may  maj^e  an  atComey  ^  i  JfAxn.  Abr.  602* 

for  all.     The  authorities  citedhpw^  eTer,  *  Append*  Chapt  Illt  ^  x  J,  19, 

(io  not  support  tliis  doctrine^  ^  leLf  i^. 

""Say.Ilep  51  }fJ.  §  14, 
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fOiOBf  diat  the  petition  and  agreement  were  duly  signed.  On 
^eu^  applied  to  in  either  of  these  ways,  the  judge  will  grant 
liijEsf ;  upon  which  a  rule  or  order  should  be  drawn  up,  with 
Jbcierk  of  the  rules  in  the  King's  Bench,  for  the  admission 
ft  ibeprocheiA  amjf  or  guardian* :  In  the  Common  Pleas,  the 
apfer  for  the  admission  is  made  by  the  judge,  and  entered  by 
^  prothonotajries  on  their  remembrance  roll :    Which  admi^ 

is  either  specialj  to  prosecute  or  defend  a  partUmlar  action, 

pneral^  to  prosecute  or  defend  all  actions  whatsoever^ ; 

it  is  said,  that,  by  the  practice  of  the  King*s-Benoh,  a 

M  admission  of  a  ^irrcfia/i,  to  appear  in  one  cause,  will 

e  for  others% 

The  rule  or  order  for  the  admission  of  %prochein  amy^  should 
(obtained  before  deplaratwUf  and  a  copy  thereof  annexed  to 
t;  or  the  defendant  is  not  compellable  tq  plead^ :  and  the  at- 
torney for  the  plaintiff,  if  required,  must  give  notice  to  the 
idant*s  attorney,  of  the  place  of  abode  of  the  prochein 
\  In  like  manner,  the  rule  or  ordef*  for  the  admission  of 
\gmrdian  should  be  obtained  before  pUa^  and  a  copy  of  it 
:ed  thereto ;  for  if  an  infant  defendant  appear  by  attorney, 
igh  it  be  in  consequence  of  common  process,  with  a  notice 
[)0qainng  him  to  appear  in  that  manner,  the  plaintiff  may 
libtain  an  order  for  striking  out  the  appearance,  and  that  the 
Nfcfendant  appear  by  guardian,  within  a  certain  time,  being 
c^nally  four  or  six  days ;  or  in  default  thereof,  that  the  plaintiff 
Bay  be  at  liberty  to  name  a  guardian,  to  appear  and  defend 
-ir  him^  And  a  similar  order  may  l^e  obtained,  where  the 
defendant  neglects  to  appear  at  all'.  If  a  prochein  amy  oif 
guardian  be  changed,  pending  an  action,  the  fact  ought  to  be 
stated  by  an  eptry  on  the  record^ 


'Append.  Chap.  III.  §  15,  i6.  «  i  Wils.  246. 

^i  Scr.   304.    Appeod.  Chap.  III.        ^  Barnes,  4 13.41 8. 
ft;.  «  a  Str.  1076.  2  Wils.  5. 

•  X  Str.  305-  »•  4  Taunt.  765. 

*  Svf.  P.  B.  264. 
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An  infant  pluiniiff  is  not  liable  to  costs,  but  only  hisprochA 
niny^ ;  and  if  he  refuse  to  pay  them  on  demand,  he  may  b 
proceeded  ag^ainst  by  attachment^.  Yet,  where  an  infu 
plaintiff  was  taken  in  execution  for  costs,  the  court  refused  1 
discharge  him  on  motion"".  And  it  has  been  adjudged^  th 
costs  are  payable  by  an  infant  defendant^. 


*Cro.  Eliz.  33.    z  Str.  548.   2  Str.  Barnes,  1 28. Pr.  Reg.  zoi.S.C 

708.    And  the  firochetn  amy  it  f^rimd  ^  2  Str.  1217.  13  East,  6.  and  • 

Jaeie  liable  to  the  plaiotifPa  attorney  for  Barnes,  183.  i  ^s.  ft  Piil.  480. 

his  costs,  as  well  as  to  the  defeodaot.  '  Dyer,  104.    i  Bulst.  189.   %  ^ 

»  Esp.  Rep.  473.  121 7. 

*Cas.  Pr.  C.P.  32.    Waies,   190. 
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CHAP.  IV, 


r  the  Original  Writ,  and  Process  thereon,  previous  to 
Ihe  Capias,  in  the  King's  Bench  and  Common  Pleas. 

i  N  original  writ  is  a  mandatory  letter  from  the  king  in 
^  Chancery,  sealed  with  bis  great  seal* ;  and  in  the  King's 
SDcb,  may  be  the  means  of  commencing  all  personal  actions, 
ainst  every  person  not  being  an  attorney  or  officer  of  the 
nrt,  or  a  prisoner  in  the  actual  custody  of  the  marshal.  In 
>  Common  Pleas,  we  have  seen^,  an  original  writ  is  either  a 
inal  original,  adapted  to  the  nature  of  the  action,  or  a  com'' 
n  original  in  trespass  quare  claustim  Jregit^  ;  and  there  is  a 
e  in  that  courts  that  *^  no  attorney  shall  deliver  or  receive 
jT  declaration,  without  an  orighud  proper  to  the  cause  oi 
:ion  being  first  sued  forth  to  warrant  the  same;"  which  rule 
wever  is  disused. 

Formerly  indeed,  it  was  not  usual  to  proceed  in  the  King's 
inch  by  original  writ,  in  debt,  detinue,  or  other  action  of  a 
sre  civil  nature*:  But  the  modern  practice  is  different';  and 
Lord  MansfieliTs  time,  where  the  defendant  pleaded  to  the 
risdiction,  in  an  action  of  debt  commenced  by  original  writ, 
e  court  gave  judgment  on  demurrer  for  the  plaintiff;  and 
clared^  that  if  such  a  plea  should  come  before  them  ag^in, 
ey  would  inquire  by  whom  it  was  signed*.  On  the  other  hand, 


'  Finch,  L.  237.  3  Bbc.  Com.  273.  '  Cas.  imp.  Hardw.  317, 

^  jfnte,  8 X.  *  Set  also  the  sutute  1 3  Car.  II.  stat. 

'  Append.  Chap.  IV.  {  8*  2.  c.  2.  $  6.  which  speaks  of  actions  of 

'  R.  M.  30  Car,  II.  C.  P.  nd  see  R.  debt,  &c.  depending  by  original  writ  in 

^649.  C.  P.  the   King's  Bench,  ns  well  as   in  tlic 

"4'*liift.  76.  Tiye,  $$•  77*  3  Blac.  Common  Pleas. 
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an  original  writ  se^ms  to  have  been  formerly  the  only  way  0/ 
proceeding  against  peers ^  and  members  of  the  house  of  com* 
ftions* ;  as  it  is  still,  against  th^  former^,  and  also  against  cor* 
porationSf  or  hundredors^  on  the  statntes  of  hue  and  cry,  &c*.j 
or  where,  by  reason  of  the  defendant's  being  abroad^  or  keep^ 
Ing  out  of  the  way,  he  cannot  be  arrested  or  served  with  pro» 
cess. 

• 
Another  benefit  attending  this  mode  of  proceeding  in  tbi 
King^s  Bench  is,  that  ^ter  judgment  in  an  action  by  6rigini| 
at  writ  of  error  will  iMt  lie  in  the  Exchequer  chamber,  i^er« 
is  often  brought  for  the  mere  purpose  of  delay,  but  onfy  li 
Parliament''.  The  reason  is,  that  at  common  law,  no  writ 
error  lay,  except  in  Parliament,  from  the  jadgment  of  tMl| 
court ;  and  the  statute^  which  gave  a  writ  of  error  in  the  B] 
chequer  chamber,  only  extefids  to  such  actions  as  are 
comm€n<!ed  in  th^  King's  Bench:  therefore,  though  a 
of  error  will  lie  in  the  Exchequer  chamber,  on  a  judgment  b|f 
biUj  which  originates  in  the  King's  Bench,  yet  it  \s  othervriidr 
where  the  judgment  is  upon  an  original  writ,  which  issues 
of  Chancery,  where  the  action  in  that  case  is  first  commen< 
But  in  order  to  save  the  great  and  Unnecessary  expence 
suing  forth  special  writs,  in  small  and  trifling  suits,  it  was 
acted  by  the  statute  5  Geo.  IL  c.  27.  §  5.,  that  ''  no  specii 
'<  writ  or  process  should  be  issued  out  of  any  superior  coi 
^*  where  the  cause  of  action  should  not  amount  to  the  sum' 
'*  ten  pounds  or  upwards*.*'  And  by  the  statute  61  Grea.  11^ 
c.  124.  §  I.  ''  where  the  cause  of  action  in  any  court  shall  nof 
**  amount  to  the  sum  of  fifteen  potinds,  exchisive  of  any  eoM^j 
^  charges  and  expences,  that  may  have  been  incurred,  re- 
^^  covered  or  become  chargeable,  in  or  about  the  suing  for  ol 
^*  recovering  the  same,  or  any  part  thereof,  except  whei^  the 


*Trye,  9*  i3«  Lil.   £nu  %i.  %YL  304. 

Bloc.  267.  299.  •  27  Elir.  c.  8. 

^  3  Maule  &  Sel.  86.  f  Hon.  Ej.  205,  6.  Gift.  K.  Bi  319 

*  Trye,  it.  Barnes,  41$.  '3  Bur»  1484;' 

*  I  >6id.  424.  Trye,  6t  «  H.  BU«. 
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mt  of  snck  action  shall  arise  or  be  ndtiitainable  upon  or 
Tirtqe  of  any  bill  or  bills  of  exchange,  promissory  note 
jAmnisaDiy  notes,  fid  ^cial  writ  or  writs,  nor  any  process 
leialfy  (herein  expressing  the  cause  or  causes  of  action,- 
iH  be  soed  forth  or  issued  from  any  court,  in  order  ta 
Qpel  any  person  or  persons  to  appeal  thereon  ill  such 
Rt:  and  all  proeeedin^  and  judgments  that  shall  be 
1  on  any  such  writ  or  process,  shall  be,  and  are  thereby 
glared  to  be  void,  and  of  no  effect/*  It  is  also  a  rale  of 
oort  of  Khig's  Bench%  that  ^*  in  all  actions  in  which  th^ 
iff  shall  proceed  against  the  defendant  by  special  original 
and  shall  fecover  less  than  the  sum  of  fifly  pounds,  he 
not,  on  taxing  costs^  be  allowed  any  more  or  other 
tbav  ^e  ivould  have  been  entitled  to,  in  eUse  be  had* 
Kled  by  bill ;  except  in  such  actions,  in  which  he  could 
oceed  by  bill^  or  in  which  any  defendant  shall  be  actually 
red." 

^inal  writs  are  calculated  for  the  commencement  or  re^ 
of  actions^.  And  they  are  either  de  curm,  or  magUtra^ 
the  former  were  framed  in  the  kittg^s  court,  before  the 
»n  of  it  by  magna  chartcfif  and  are  to  be  found  in  the 
T  of  original  writs* ;  the  latter  were  made  out  by  the' 
'^in  chancery,  pursuant  to  the  statute  of  Westm.  2.  (1$ 
I.)  c.  24.  by  which  it  is  enacted,  that  "  whenever  it 
1  happen  in  chancery,  that  in  one  case  a  writ  is  found,- 
not  in  a  similar  case,  falling  Under  the  same  low,  and 
siring  the  Kke  remedy,  the  clerks  of  the  chancery  shalh 
08  in  making  a  wntyor  refer  the  plaintiffs  to  the  next 
liament/* 

• 
rctions  of  account^  covenant,  debtj  annmiyf  and  detinue^ 


Vf«  23  Geo.  III.  K.  B.  Co.  48,  9. 

f,  I.  12.  g3.  *  C.   II. 

.  K.    B.  ^12^    i  Irwt.    54.  b.        *  I  lost.  16.  b.  73.  b.  Gilb,  C#  P.  4, 

loit.  407.  670.  7  Co.  4.  a.  8  J.  3  Blac.  Com.  183. 
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the  original  writ  is  called  a  prtecipe^  ;  by  which  the  defendanl 
has  an  option  ^iven  hinii  either  to  do  what  he  is  reqaired,  « 
shew  cause  to  the  contrary :  but  in  assump$U^  and  actions  fa 
wrongs,  it  is  called  a  pone^  or  si  te/ecerit  securumf's  by  which 
the  defendant  is  peremptorily  required  to  shew  cause  in  tk 
first  instance.  In  point  of  form,  the  original  writ  ii  specU 
or  general^  nominatum  vel  intunninaium^ :  The  former  oofr 
tains  the  time,  place,  and  other  circumstances  of  the  demiui^ 
very  particularly ;  the  latter,  only  a  general  complaint^  with- 
out expressing  the  particulars^  as  the  writ  of  trespass  JUMI 
claustimfregity  &o*  ^ 

•  i 
In  the  Conomon  Peas,  a  special  original  is  seldom  issued  ii 
the  first  instance,  except  in  cases  where  it  is  absolutely 
cessary,  as  in  proceeding  against  peers,  corporationSf 
hundredorSf  who  are  not  subject  to  a  capias  j  but  the 
mode  of  commencing  actions  in  this  court,  is  by  suing 
a  writ  of  capias  quare  clausum  fregil,  which  is  founded  od 
supposed  original,  and  answers  to  the  bill  of  Middlesex 
latitat  in  the  King's  Bench**.  Before  the  statute  J  9  Hen.  V] 
c.  9.  a  practice  had  been  introduced,  of  commencing .^j 
action  in  the  Common  Pleas,  by  bringing  an  original  writ  cij 
trespass  quare  clansum  fregit,  for  breaking  the  plaintiffs  cloMil 
viet  armis;  which  by  the  old  common  la w,  subjected  tiMl 
defendant's  person  to  be  arrested  by , writ  of  capias;  and  thii| 
afterwards,  by  connivance  of  the  court,  the  plaintiff  migli 
proceed  to  prosecute  for  any  other  less  forcible  injury*.  Tbil 
practice  appears  to  have  been  formerly  discountenanced  by  thi 
court';  but  of  late  years,  it  has  been  revived  j  and  may  atill 
be  resorted  to,  in  cases  where  the  defendant  keep  out  of  thi 
v^ay,  so  that  he  cannot  be  arrested  upon,  or  served  will 
prooess  against  his  person. 


•Append.  Chap.  IV.  $  2.  4.  ^  jltdCf  81,*. 

*   Id,  J  6.  and  sec  Finch,  L.  257.  *  3  Blac.  Cora.  afti. 

*i  Bac.  Abr.  29.Gab.C.P.3.  ^IL  H. a  Ciir.  I.  §  i.C.  P. 
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The  original  writ*  is  issued  by  the  cursitorf  who  is  so  called 
fiwn  the  writs  de  cursu;  and  where  no  capias  lies/  as  against 
ften  or  meml^ers  of  the  house  of  commons,  or  against  cor- 
poratioDSy  or  bundredors  on  the  statutes  of  hue  and  cry, 
&G.  it  is  necessarily  the  first  proceeding  in  the  cause.  And 
ibere  a  capias  lies,  but  the  defendant  absconds,  or  keeps 
lit  of  the  way,  so  that  he  cannot  be  arrested,  or  served  with 
•ymoesB  against  bis  person^  it  is  usual  to  sue  out  an  original 
irit,  in  erder  to  proceed  to  outlawry.  But  in  all  other  cases, 
ikt  practice  is  for  the  plaintifTs  attorney  to  mr.ke  out  VLprtecipe^ 
Ifran  original  writ,  and  deliver  it  to  the  filacer ^  who  there- 
iJpoD  issues  the  capias  in  the  fii*st  instance,  keeping  ihepracipe 
[ft  instnictions  for  the  original,  which  is  not  in  fact  issued, 
aiess  it  become  necessary,  in  consequence  of  a  writ  of  error 
ifter  a  judgment  by  default''.  On  suing  out  the  original  writ 
Wtapias^  where  the  plaintiflTs  demand  exceeds  ybrfj^  pounds, 
\fou  is  payable  to  the  king,  by  way  of  composition  for  the 
iberty  of  suing  in  his  court"^;  which  fine  is  estimated  ac- 
sording  to  the  amount  of  the  demand,  being  six  shillings 
■d  eight  pence  for  every  hundred  marks,  or  ten  shillings  for 
mry  bandred  pounds*.  The  original  writ  should  be  directed 
i  the  sheriff,  or  sheriffs,  of  the  county  where  the  action  is 
liMghty  and  intended  to  be  tried  ;  and  it  should  be  tested  or 
titDessed  in  the  king's  name  at  Westminster,  or  wherever  else 
he  Chancery  is  holden';  and  as  that  court  is  supposed  to  be 
ivays  open;  it  may  be  tested  in  vacation,  as  well  as  in 
tm-time':  But  a  private  seal  is  frequently  necessary  for 
NMiing  it  in  vacation. 


/Append.  Chap.  IV.  §  8.  of  6b»  8d.  is  also  payaUe  to  the  King,  on 

'  U.  f  !•  3.  5.  7.  every  writ  of  recordan^  /konr,  accedai  ad 

•And  *ee  further  as  to  the  f recipe  curum^  (except  of  cattle  and  chattels,) 

ir  an  original  writ^  Chitty  on  Pleading,  attaint,  conspiracy,  false  judgment,  and 

T.p.24$.  JiAnmi  fioieitatem.  Same  rule,  fa») 

'Gilb.C.  P*  7.  'Finch,  L.  237.  3  Blac.  Com;  274. 

•Tiyc,  58,  9.  R.  H.  6  W.  &  M.  « Trye,  1J9,  60.  Sty.   Rep.   402.    3 
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The  terms  are  those  times  or  seasons  of  the  yeariB»  whieh  ar 
set  apart  for  the  dispatch  of  business,  in  the  saperier  comi 
cyf  common  law.  The  history  of  these  terms  is  gpiven  by  Si 
Henry  Spelman\  who  has  clearly  and  learnedly  shewn,  tin 
they  were  gradually  formed  from  the  canonical  constitntioi 
of  the  church;  being  indeed  no  other  than  those  leisov 
seasomi  of  the  year^  which  were  not  occupied  by  the  grai 
festtyals  or  fasts^  or  t^hich  were  not  liable  to  the  general  af« 
cations  of  rural  business.  There  are  four  terms  in  the  year 
which  are  called,  from  some  festival  or  saint's  day  precediil 
their  commencement,  the  terms  of  Saint  Hilary^  of  EtuM 
of  the  Holy  Trinity^  and  of  Saint  Blichael.  Hilary  ten 
begins  on  the  octave  of  Saint  Hilary,  or  the  eightk  day  m 
ehisive  after  the  feast  day  of  that  saint,  which  falling  on 
kSth  of  January,  the  octave  therefore,  or  first  day  of  Hilary 
is  the  20th  of  January ;  and  it  ends  on  the  13th  of  Feb 
following)  unless  it  happen  on  a  Sunday,  and  then  on 
18th  of  February.  Easter  term  begins  in  fifteen  days 
fiaster,  being  the  Sunday  fortnight  after  that  festival^ 
ends  on  Monday  before  Whitsunday.  Trinity  ter&ij 
Wtts  abridged  by  the  statute  33  Hen.  YIII.  c.  2^1. 
bn  the  morrow  of  the  Holy  Trinity,  being  the  Monday  io 
after  Trinity  Sunday;  and  ends  oii  the  Wednesdt^  tbm 
weeks  after^  unless  it  happen  on  the  24th  of  June,  and  tbi 
oh  the  day  following.  Michaelmas  term,  which  was  abridgd 
by  the  statute  16  Car.  I.  c.  6„  and  still  further  by  the  i 
Geo.  n.  c.  484,  begins  on  the  morrow  of  All  Souls,  beM 
the  3rd  of  November,  except  it  be  on  a  Sunday,  and  tbeniq 
the  next  day ;  and  ends  on  the  28th  of  November  foUowil 
if  not  a  Sunday,  otherwise  on  the  29th.  Of  these  terni»| 
tnUy  be  observed,  that  Michaelmas  and  Hilitry  arejixedtmfi 
and  invariably  begin  on  the  same  day  of  the  year;  but  JSa^ 
and  trinity  terms  are  moveable,  their  commencement  beij 
regulated  by  the  feast  of  Easter.  After  Hilary  and  Trim 
terms,  the  judges  go  their  circuits,   for  the  trial  of  cam 


^■— —      1 1'  I 
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HrWeia  usues  haye  been  previously  joined  j  and  hence  tbey 
He  called  u#tfaftfe  terms. 

In  each  of  theste  terms,  there  are  stated  days,  called  geiMrat 
frcMMMm  return  days;  of  these  there  are  four  in  each  term^ 
tKept  EagtCTp  which  has  five.  In  Hilary  term,  the  general 
|,  treDBimon  return  days  are  in  eight  days  of  Saint  Hilary,  in 
Meeo  days  of  Saint  Hilary,  on  the  morrow  of  the  Purification^ 
:»d  in  eight  days  of  the  Purification.  In  Easter  term^  they 
b  fifteen  days  of  Easter,  in  three  weeks  after  Easter,  in 
month  after  Easter,  in  five  weeks  from  Easter  day,  ^Skd 
the  morrow  of  the  Ascension.  In  Trinitj/  term,  tbey  nre 
the  morrow  of  the  Holy  Trinity,  in  eight  days  pf  the 
Trinity,  in  fifteen  days  of  the  Holy  Trinity,  and  in 
weeks  after  the  Holy  Trinity.  And  in  Michaelmas  tetm» 
are,  on  the  morrow  of  All  Souls,  on  the  morrow  of  St. 
ihrtin,  in  eight  days  of  Saint  Martin,  and  in  fifteen  days  of 
Bdnt  Martin*.  Some  of  these  return  days  happen  on  a 
Anufiiy  /  and  anciently,  when  writs  were  formed,  courts  of 
{■tice  did  actually  sit  on  .that  day  ;  but  that  practice  having 
iaen  long  disused,  it  is  now  holden,  that  an  appearance  cannot 
k  entered,  nor  any  judicial  act  done,  or  supposed  to  be  done^ 

4y  the  courts  till  the  Monday^ 

If 

^«  On  one  or  other  of  these  return  days,  all  original  writs,  and 
^neess  thereon^  must  be  made  returnable;  in  the  King's 
Bench,  ubicunquef  &c«  or  wheresoever  the  king  shall  then 
le  in  Etiglawtj  or,  in  the  Common  Pleas,  before  the  king^s 
latiGes  at  Westminster.  The  first  general  return  day  of  the 
prm  is  usually  called  the  essoin  day  of  that  term ;  and  for- 
^ly,  when  essoins  were  allowed  in  personal  actions,  if  tha 
IkfeDdant  did  not  appear,  or  cast  an  essoin  on  that  day,  the 
|[luntiff  on  the  next  day  might  have  entered  an  etception, 
\  . 

*  For  a  taUe  of  the /^flir  and  r^flvm/,  627.  6  Mod.  250.   3    Bur.  1596.   t 

9t  Appead.  Cbap.  IV.  (  jt6.  Blac.  Rep.  496.  526.  S.  C. 
*Rcgi*t,  19.  W.Jon.  156.  2  Sallu        'Trye,  2, 
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>  r.:w  ihe  first  day  in  full  tern 

•  -*  "   •  ^-c  dispatch  of  business,  excef 

•'   T     ■•:  ::..::r,    by  act  of  parliament,  doc 

•  fXvtpi  in  Michaelmas  term,  whei 

.  S  «..>  :L  1>  on  a  Sunday^  in  which  case,  th< 

c    .V.'^.Jtir.  they  sit  on  the  third  day' 

^  :r  every  term  are  days  of  appearance. 


^-    ..  *    :   -:-:/.«i  itlv^-ays  be  tested  after  the  cause 

,    ..•••.iT       -x::.-:    :  ihe  court  of  Common  Pleasal 

»  ^-  .   :     Kr.   o9  k  40  Geo.  III.  c.   10.5.,   the 
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Ktam:  thoagh  if  there  be  less,  it  will  be  aided  by  the  de« 
faidmnt's  appearing,  and  pleading  in  chief".  In  proceeding  to 
Dottawry,  if  the  instructions  be  carried  to  the  carsitor  within 
tbe  first  week  of  a  term,  and  the  canse  of  action  arose  early 
ouMigh,  he  will,  for  the  sake  of  expedition,  make  the  ori- 
pBtl  returnable  on  the  first  or  any  other  return  of  the  pre- 
cadiDg  term^;  otherwisci  it  is  usually  made  returnable  in 
ike  same  or  the  next  term;  or,  as  it  does  not  afiect  the  li« 
^Kitj  of  the  defendant,  it  may  be  made  returnable  at  the  dis- 
ijtttce  of  two  or  three  terms*. 

The  want  of  an  original  writ  is  aided  after  verdict,  by  the  liB 
u  c*  14.  but  not  after  judgment  by  default,  or  confession**; 
f iqpon  demurrer,  or  ntU  tiel  record.  And  it  has  been  holden, 
an  original  writ  which  is  bad  in  substance,  or  a  good  one 
warrants  not  the  declaration,  is  not  aided  by  this  8tatute^ 
^here  the  original  however  differs  from  the  declaration,  and 
ii  not  between  the  same  parties^  in  the  same  county^  of  the 
pme  term'',  or  for  the  same  cause  of  action',  the  court  on  a 
Imt  of  error  will  primd  facie  intend  that  it  is  not  the  original 
Ifon  which  the  action  was  brought ;  and  where  it  is  certified 
p  be  the  same,  if  the  defendant  in  error  come  in  upon  the 
k^ facias  ad  audiendum  errares,  and  alledge  for  diminution 
it  was  not  the  original  upon  which  he  declared,  the  court 
grrant  a  new  certiorari  ;  and  if  upon  such  writ,  there  ap« 
to  be  a  good  original,  the  plaintiff^  in  error  will  not  be 
to  make  any  allegation  to  the  €x>ntrary.^ 


'  t  Salk.  63.  z  Ld.  Raym.  671.  S.  C.  ri«o€e  therefrom,  is  aided  after  Terdict, 

*Trye,  60.  'Cro.  Eliz.  204.  Hob.  251. 

l^Dyer,  175.  (  Cro*  Jac.  654,  j.  674.  Palm.  428. 

.^Stat.  4  Ann*  c.  16.  ^  2.  2  Rol.  Rep.  382.  but  tee  Cro.  Jac.  479. 

*5Cb.  37.  b.  Ci^.  Eliz.  721.  YelT.  contra. 

[108.  Cro.   Jac.    185.  Cro.  Car.  282.  'Cro.  Car.  272.  327.  3  Mod.  136. 

>Le?.  69.    I  Sid.  84.    2  Ld.  Rajm.  *  10  Mod.  318.  zi  Mod.  382* 

bat  tee  the sut.  j  Geo.  Ic.  Z3.  by  ^  Cro.  Jac.  $97.  Palm.  428.  z z  Mod- 

mf  defect  or  fault,  either  in  form  or  382.  and  lee  Run.  £j.  z  42>  3 . 
in  tli^  original  writy  or  any  va^ 
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When  all  the  proceedings,  are  of  the  same  term,  an  original 
i?rit  of  that  term  will  warrant  them' ;  and  the  cnrsitor  wiB 
make  it  ont,  as  a  matter  of  course,  at  any  time  before  tM 
essoin  day  of  the  ensuinnr  term.  But  an  original  writ  of  Iha 
term  wherein  final  judgment  is  given,  will  not  warrant  tw 
judgment,  if  it  appear  upon  record,  that  there  have  beell 
proceedings  of  a  preceding  term\  And  it  is  a  rule  in  Chaiti 
eery,  that  no  cursitor  shall  make  original  writs  of  any  retoA 
past,  unless  he  receive  instructions  within  the  term  wherra 
they  are  to  be  returnable,  or  at  furthest  on  or  before  i^ 
essoin  day  of  the  next  succeeding  term,  without  warrant  fron 
the  lord  chancellor,  or  master  of  the  rolls*^. 

If  the  defendant  therefore  bring  a  writ  of  error,  after  a  j 
ment  by  default,  &c.  it  is  usual  for  the  plaintiff  to  pr< 
a  petition  to  the  master  of  the  rolls,  setting  forth  the 
ceedings  in  the  action,  and  the  bringing  of  the  writ  of  e 
and  that  the  petitioner  hath  not  sued  out  an  original  writ 
warrant  the  judgment,  which  he  is  advised  is  necessary ; 
that  the  time  for  applying  for  the  same  in  ordinary  course  bei 
expired,  the  cursitor  cannot  make  it  out,  without  an  oi 
for  that  purpose"*.    On  this  petition,  the  master  of  the 
will  g^ant  his  Jiat^ ;    upon  which    an    order^  is  drawn 
Hgreeably  to  the  prayer  of  the  petition,  that  the  cursitor 
the  county  where  the  venue  is  laid,  do  issue  out  an   origi 
writ,  with  a  proper  return ;  and  that  the  petitioner  pay 
plaintiff  in  error  his  costs,  if  he  do  not  proceed  further, 
having  had  notice  of  the  order. 

An  original  writ  was  not  amendable  at  common  law,  in  tin 
case  of  a  common  person'.  But  it  may  be  amended,  by  tb 
9tatute  8  Hen.  YI.  c.  12.  for  the  misprision  of  the  clerk,  ii 


■  1  Keb.  327.  Append.  Chap.  IV  J  27. 
*iWiU.i8i.  •/rf.§28. 

*  Lord  Clarendon**  Orders  in  Chin-        '  /J.  $  29. 
c^ry.  f  8  Co.  i$6.  b.  x   fldk.  4^  x  I^ 

^  Law  aod  Frac.  of  ^rror,  29,  30.  Rayro.  564.  S.  C. 
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Ml  foUowing*  his  instructions,  or  on  account  of  his  nesciencef 
iirwant  of  skill,  in  matters  of  form,  though  not  in  substances 
When  the  cursitor  or  his  clerk  has  been  guilty  of  a  mistake^ 
kmakiDg  out  the  original  variant  from  the  pracipej  which 
lithe  warrant  for  the  original,  the  practice  of  the  office  is  to 
Ht  k  right  as  a  matter  of  course,  and  re-seal  the  writ^:  Or 
lie  amendment  may  be  made  on  motion,  or  by  petition  to  the 
iHter  of  the  roUs^ ;  and  it  seems  that  before  the  return  of 
ile  writy  the  motion  should  be  made  in  ^hancery^^  but  after^ 
Mrds,  in  the  court  where  the  writ  is  returoable% 


The  first  process,  or  proceeding  upon  the  original  writ,  ia 
of  account,  covenant,  debt,  annuity,  and  detinue,  is  a 
or  warning  to  appear  according  to  the  exigency 
[if  the  writ ;  being  nothing  more  than  a  copy  of  the  writ 
ilidf,  made  ont  by  the  plaintiflTs  attorney  for  the  sherifi^,  and 
pkliTered  by  one  of  his  officers  to  the  defendant,  pr  left  at  the 
pml  place  of  bis  abode* 

^*  The  defendant  being  summoned,  was  formerly  allowed  to 
int  an  essoin*,  or  send  an  excuse  by  his  servant  for  not  ap« 
fsariag;  and   that  being  done,  it  was  the  plaintiff's  duty  to 

Euro  it  to  some  day,  appointed  by  the  court,  in  the  next 
^  ;  if  he  did  not,  Jbe  was  liable  to  be  non-prossed.  But  no 
n  was  ever  allowed  in  personal  actions,  on  the  return  of 
itapia^l  nor  even  on  a  summons^  where  the  defendant  was 
tfien  in  court,  or  appeared  by  attorney^ ;  and  as  a  corporation 
Aggregate  could  not  appear  in  any  other  manner,  they  were 
lot  entitled  to  an  essoin^    At  this  day«  the  defendant  being 

•8 Co.  i$9.0ilb.  C.  P.  ix?,  Baroet,  *  a  Inst.  125.  b.  137. 

9i  10.  16.  2ft.  '^  Cro.  Eiiz.  367.  Gilb.  C*  P«  i|> 

^SAik.  599.  'a  Str.  1 194, 

'  %  Wils.  395.  6  Durnf.  &  East.  S44<  ^  2  Wils.  165. 

jDuB^&Eaft,  300.  Appeod.  Chap.  >  Bro.  Abr.  tit.  Ccrfion^oti,  a8»  C<i« 

IV.  ^0, 3  z.  Pr.  C.  P.  8.  jfrgau  v,  Dm/i  &  QhsfOer 

'S  Atk.  $96*  ^ Si.  fauPi,  E.  23  Geo.  III.  K.  3. 

*BarMS|  10. 16.  22.  cited  in  2  Durnf.  Se  East,   i6.  &  16 

'finchi  L.  305.  352*  East,  8.  innoiU. 
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in  gfeneral  at  liberty  to  appear  by  attorney,  no  essoin  is  ^ 
lowed  in  any  personal  action  whatsoever,  even  where  a  pe^ 
or  member  of  parliament  is  defen(lant\  Where  an  essoi 
is  cast,  and  neither  quashed  nor  adjourned  to  a  particular  6m 
the  plaintiff^  in  the  King's  Bench,  may  declare  the  first  da 
of  the  next  term,  and  the  defendant  is  not  entitled  to  an  in 
parlance**. 

If  the  defendant  appear,  on  or  before  the  quarto  die  post  i 
the  return  of  the  original,  he  should  cause  an  appearance  t 
be  entered  with  the  filacer^  who  is  so  called  from  the  Jiles  Q 
the  <ni8t08  hreviunif  which  are  warrants  for  him  to  continue  t^ 
process"^.  If  he  made  default,  and  the  sheriff  returned  that  bi 
was  summoned/ the  practice  formerly  was,  for  the  filacer  1) 
issue  an  attachment^;  which  was  a  judicial  writ,  commandiD| 
the  sheriff  to  put  the  defendant  by  gages  and  safe  pledgen 
that  is,  to  take  certain  of  his  goods,  which  were  forfeited  | 
he  did  not  appear,  or  to  make  him  find  personal  pledges  Q| 
sureties,  who  were  amerced  in  case  of  his  non-appearanci^ 
And  this  is  still  the  first  and  immediate  proceeding  upon  tl|| 
original  in  trespass  vi  et  armW,  &c.  where  the  violence  of  tfaj 
wrong  requires  a  more  speedy  remedy;  and  therefore  theoi^ 
ginal  writ  commands  the  defendant  to  be  at  once  attache^ 
without  any  previous  warning.  Upon  this  process,  it  seemj 
that  the  sheriff  may  either  summon  the  defendant,  or  tak| 
gages  for  his  appearance  at  the  return  of  it*.  But  a  sheriffi 
officer  cannot  justify  entering  the  defendant's  house,  under  an 
original  writ  of  trespass  guare  clausum /regit,  and  continuing 
there  till  the  defendant  paid  him  a  sum  of  money,  as  and  tq 
way  of  surety  for  his  appearance^     The  sheriff's  return  ti 


*  See  2  Durof.  &  East,  i6.  &   z6  3  Blac.  Com.  280. 
East,  7.  (aj  '  Finch,  L.  355. 

^  2  Durnf.  &  East,  16.  <  Bro.  Abr.    tit.  jfitdchmM,   pi.  c 

«  Gilb.  C.  P.  14.  Trye,  infrrf.  and  see  Dalt.  Sher.  Ch.  3a.  p.  i^ 

*  Append.  Chap.  IV.  J  14.  &c. 

«GUb.  Di8t/i8,  &c.  Run.  Ej.  136.  ?  6  Durnf,  &  East,  137. 
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)  ttUchroent  is  either  that  he  has  attached  the  defendants 
that  he  has  nothing  by  which  he  can  be  attached :  in  the 
ter  case,  the  plaintiff  may  have  a  testatum  pane  or  attach- 
irt\  If  the  defendant,  being  attached,  still  neglected  to 
leir,  the  plaintiff  might  formerly  have  pniceeded,  in  all 
Ml  to  compel  his  appearance  by  distringas'^^  or  <listress  in- 
le;  which  was  a  process  commanding  the  sheriff  to  dis-- 
iathe  defendant  by  all  his  lands  and  chattels,  and  to  answer 
the  is9ties^  or  profits  of  the  same. 

D  the  King^s  Bench,  the  sheriff,  on  the  first  tUstringas, 
lUy  returned  issues  to  the  amount  of  forty  shillings :  and 

was  so  much  of  course,  that  no  more  could  have  been 
ed  by  the  sheriff  in  the  first  instance ;  and  therefore  the 
ring  of  the  whole  debt  at  once,  on  a  testatum  distrifigaSf 

been  deemed  irregular*.  And  where  the  defendant  was 
edin  the  writ  by  a  wrong  name,  the  sheriff  was  holden  not 
le  justified  in  taking  his  goods  under  it^  If  the  defendant 
not  appear,  before  or  on  the  quarto  die  past  of  the  return 
he  first  distringas,  the  plaintiff  sued  out  an  alias  distringas ^ 
I  thereupon  moved  the  court  to  increase  the  issues ;  a  pro- 
ding  that  seems  to  have  come  in  lieu  of  the  writ  of  aver^ 
lib.  In  general,  if  the  debt  were  small,  the  court  would 
ler  issues  to  be  returned  at  once  to  the  amount  of  it ;  but 
crwise,  on  the  defendant's  non-appearance,  the  plaintiff 
d  out  a  phiries^  or  testatum^  distringas,  and  moved  the 
nrt  a  second  time,  and  so  toties  quatieSf  until  issues  were  re-* 
ned  to  the  amount  of  the  debt.  When  that  was  dune,  the 
intiff  applied  to  the  court,  for  a  rule  for  sale  of  the  issues^ 
der  the  statute  10  Greo.  III.  c.  fiO.  which  enacts,  that  f<  the 


'Afipend.  Chap.  IV. }  rj.  East,  328.  a  Caropb.  270.  j  Campb. 

'Id.j  16.  108. 

*Il  S  17,  18.  «  Append.  Chap.  V.  §  4, 

^Fmch,  L.  352.  Sut.  Westm.  2.  c.        ^  Tka.  Brev.  144.  j. 

hilnst  453.  (  Mod.  117.  '  Append.  Chap.  V.  §  4. 

•4E»t,  162.                   .  ^Id.  $  5.  4  East,  162. 

'6Duinf.   &  East,  234.  and  sec  8       ]  Append.  Chap,  V.  §  6,  7,  8. 
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^  court  out  of  which  the  writ  proceedg,  may  order  the  iasom 
^^  levied  from  time  to  time,  to  be  sold,  and  the  money  arisioi 
^^  thereby  to  be  applied,  to  pay  such  costs  to  the  plaintifl^i 
^  the  said  court  shall  think  just,  under  all  the  circumstaacil 
^*  to  order;  and  the  surplus  to  be  retained,  until  the  defendn 
^<  shall  have  appeared,  or  other  purpose  of  the  writ  be  m 
^^  swered/'  Which  statute  was  construed  to  extend  to  ti 
writs  of  distringas  J  and  not  to  be  confined  to  such  as  coocerM 
privilege  of  parliament  only*.  •  ;., 

The  process  upon  an  original  writ  of  trespass  quote  oUmm^ 
fregitjiwihe  Common  Pleas,  was  similar  to  that  in  the  J 
Bench.  But  by  a  late  rule  of  the  former  courf*,  calcol 
to  prevent  surprise  on  the  defendant,  it  was  ordered, 
<<  in  every  action  to  be  commenced  by  original  writ  of 
clausum /regit,  there  should  be  written  or  printed,  under 
summons  to  be  served  by  the  sheriff's  officer  on  such  writf 
notice  similar  to  that  required  on  other  serviceable  process, 
the  intent  and  meaning  of  such  service ;  and  that  upon  evcijj 
distringas  to  be  issued  in  default  of  the  defendant's  appeann^j 
to  such  quare  clatisum  f regit,  there  should  at  the  time  of  III 
execution  of  such  distringas,  be  served  by  the  sheriff's  offiei^ 
on  the  defendant,  if  he  could  be  met  with,  or  if  not,  left  at  U 
dwelling  house  or  place  where  such  distringas  should  be  exil 
cuted,  a  written  or  printed  notice,  apprising  him  of  the  caoM 
of  the  distress,  and  tliat  in  default  of  his  appearance  at  the  ri! 
turn  of  the  writ,  he  would  be  liable  to  be  distrained  upon  kH 
such  further  sum  as  the  court  should  order/'  ^nd  for  e* 
pediting  the  proceeding^,  writs  of  tUstringas  in  the  Commoi 
Fleas  might  have  been  made  returnable  on  any  day  in  teml| 
and  need  not  have  had^teen  days  between  the  teste  and  ri 
tum"^ ;  and  it  was  a  rule*,  that  <^  upon  all  writs  of  distiiaigti 
returnable  the  last  day  of  term,  the  plaintiff  should  be  nt  U 


^  {  Bur.  d7s6f  7*  *  IJ.^td,f,6i6. 

^  R.  H.  49  Geo.  III.C  P.  i  Taimt.        •  R.  T.  38  Geo.  IlL  C.  P.  i  hm 

ao4.  50$.  and  tee  U.  59*  ft  Ful.  3  ia« 
!  Imp,  C.  P.  609. 
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Utiff  at  the  rising  of  the  coart,  to  move  to  increase  issues  on 
tie  dioi  or  pburies  distringas^  to  be  issued  thereupon  on  the 
i-ttowiog  day,  in  case  no  appearance  should  have  then  been 
[fllaiMl ;  and  also  that  in  like  cases,  where  a  distringas  should 
retomable  on  the  last  day  of  term,  and  issues  thereupon 
I,  the  plaintiff  should  be  at  liberty,  at  the  rising^  of  the 
to  moTe  for  leave  to  sell  such  issues,  to  pay  the  costs  of 
distringas  or  distringases.**  Where  the  debt  was  small,  the 
of  Common  Pleas  usually  ordered  the  issues  to  be  iu<* 
to  the  full  amount  of  it,  on  the  second  or  alias  distriU'^ 
r;  bat  if  it  were  large,  they  would  order  40/.  or  tOL  to  be 
OQ  Uie  second,  and  the  remainder  on  the  third  or  pluries 
\at^ :  and  it  was  in  the  discretion  of  the  court,  to  put 
defendant  under  terms  of  pleading  instanter,  and  taking 
notice  of  trial,  when  he  moved  to  have  the  issues  levied 
arreral  distringases  restored  to  him  on  his  appearance^  ac* 
to  the  statute  10  Geo.  III.  c.  50.  §  4^ 


Where  a  defendant  resided  abroad,  and  no  person  here  had 

authority  to  appear  for  him,  his  goods  could  not,  it  seems, 

been  taken  under  a  writ  of  distrvngas,  issuing  out  of  the 

of  Common  Pleas,  to  compel  his  appearance*.     So  where 

iphdntiff  sued  a  defendant  who  was  out  of  the  country,  for  a 

contracted  here  by  his  wife  in  his  absence,  and  proceeded 

distringas^  that  court  ordered  the  writ  to  be  set  aside,  and 

iMies  levied  under  it  to  be  restored^.    And  in  a  late  case% 

oonrt  of  Common  Pleas  set  aside  a  distringas,  executed 

the  goods  of  the  wife  of  a  surgeon  in  the  navy,  serving 

a  foreign  station,  the  debt  not  being  contracted  in  the  wife's 

But  where  the  defendant  quitted  the  kingdom  before 

iction  commenced,  leaving  another  in   possession  of  his 

and  goods,  and  the  plaintiff  having  served  a  summons 

appear  at  the  bouse,  distrained  the  defendant's  goods  to 


•Wi 


'Iaip.C.  p.  4ed.p.  617,  i8. 

f  WAtUr  V.  it  Namara,  T.  3a  (3eo. 


in.  C.  P.  Imp.  C.  P.  619, 10. 
'iTatuit.48(. . 
*  3  Tauot.  146. 
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Compel  an  appearance,  the  court  held  it  to  be  regfular".  fl| 
wiier^  the  defendant  residing  abroad,  carried  on  trade  I 
£^/cNi/i,  a  plaintiff  might  have  proceeded,  notwith»tanditH 
hi*  abwuce,  to  compel  an  appearance  by  distringas;  partiei 
huiy  lithe  plaintiff  did  not  know,  at  the  time  of  giving  crefil 
\^t  the  defendant  was  out  of  the  realm^  And  where  thnij 
k^rtnerM  (two  of  whom  resided  abroad,  and  one  in  Engl 
w^rt'  sued  for  a  partnership  debt,  and  the  partner  resident 
tSngland  appeared  to  the  action,  but  refused  to  appear  for 
partners  who  resided  abroad,  the  sheriff,  under  a  disti 
iiutuinf;  out  of  the  Common  Fleas  against  the  two  partni 
might  have  taken  partnership  effects,  though  paid  for  byd 
partner  resident  in  England  alone,  to  whom  the  partnei 
was  largely  indebted ;  and  the  court  would  not  have  relii 
him  from  such  distress^.  But  where  an  action  bad  been 
menced  against  two  partners,  one  of  whom  resided  abi 
and  the  other,  who  was  resident  here,  appeared  for  hti 
only,  the  court  of  Common  Fleas  set  aside  a  distringas 
subsequent  proceedings  thereon,  against  the  latter  defem 
and  ordered  the  issues  levied  upon  his  separate  property  4 
be  restored :  So  that  where  there  are  no  partnership  eflecij 
there  is  no  other  mode  of  proceeding  in  such  case,  than  h 
outlawing  the  defendant  who  is  abroad^ 

The  method  of  proceeding  by  summons,  attachment,  aii 
distress  infinite,  was  not  affected  by  the  statutes  for  preyentiD| 
frivolous  and  vexatious  arrests* ;  which  only  related  to  pnl 
cess  a&raint  the  person.  And  as  no  capias  lay,  it  was  the  onJ 
method  of  proceeding  against  peers  of  the  realm,  carparathm 
and  hundredors  on  the  statutes  of  hue  and  cryS  &c.  But  tU 
method  of  proceeding  being  found  extremely  dilatory  and  ei 


*  X  Bos.  Ic  Pol.  20Q*  to  the  second  section  of  the  statute  i 

*  X  Taunt.  487.  Geo.  III.  c.  124. 

*  3  Bos.  &  Pul.  254*  '  Com.  Dig.   tit.  Plaukrf  %  B. ! 
^  4  Taunt.  299.  6  Mod.  183. 

^  12  Geo.  I.  c.  29.  5  Geo.  II.  c.  27.  <  3  Keb.  126. 
Barnri,  407,  8,  9.  and  sec  the  preamble 
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pMfe,  it  was  enacted  by  the  statute  51  Geo.  III.  c.  124. 
pL  that  ^  in  all  cases  where  the  plaintiff  or  plaintiffs  shall  pro- 
^ceed  by  original  or  other  writ,  and  summons  or  attachment 
!|:fteieapon,  in  any  action  against  any  person  or  persons  not 
I  Wfii^  privilege  of  parliament,  no  writ  of  distringas  shall 
\mae  for  default  of  appearance,  but  the  defendant  or  de- 
f-Cndaots  shall  be  served  personally  with  the  summon^  or 

F^tachment,  at  the  foot  of  which  shall  be  written  a  notice, 

I- 

^iafbrming  the    defendant  or  defendants  of  the  intent  and 
^pmning  of  such  service,  to  the  effect  following*:" 
i^  C.  D.  \naming  the  defendant]  You  are  served  with  this 
process,  at  the  suit  of  A.B.  [naming  the  plaintiff  or  plains 
Ufi\  to  the  intent  that  you  may  appear  by  your  attorney, 

ia  his  majesty's  court  of at  Westminster j  at  the  re- 

Im  hereof,  being  the  day  of %  in  order  to  your 

iefeoce  in  this  action :  And  take  notice,  that  in  default  of 
|Mr  appearance,  the  said  A.  B,  will  cause  an  appearance  to 
to  be  entered  for  you,  and  proceed  thereon,  as  if  you  had 
joonelf  appeared  by  your  attorney/ 

*^.  But  in  case  it  shall  be  made  appear  to  the  satisfaction  of 
the  court  or  in  the  vacation,  of  any  judge  of  the  court  from 
which  snch  process  shall  issue,  or  into  which  the  same  shall 
'  be  returnable,  that  the  defendant  or  defendants  could  not  be 
'  personally  served  with  such  summons  or  attachments  and 
\  that  such  process  had  been  duly  executed  at  the  dwelling 
!  kmse  or  place  of  abode  of  such  defendant  or  defendants,  that 
^'then  it  shall  and  may  be  lawful  for  the  plaintiff  or  plaintiffs, 
I  ^  leave  of  the  court,  or  order  of  such  judge  as  aforesaid, 
P  to  sue  out  a  writ  o(  distringas^ ^  to  compel  the  appearance  of 
E  neb  defendant  or  defendants ;  and  that  at  the  time  of  the 
1^  execution  of  such  writ  of  distringas^  there  shall  be  served 


'  Appeod.  Chip.  IV.  (  xo.  month/'  is  bad.  4  Tauot.  75 1. 

*  Thete  blanks  must  be  filled  up  with  ^  Append.  Chap.  IV.  §    13.  and  for 

e  dig^  rf  ikt  mpntk  when  the  process  the  formd  of  returns  to  the  original,  on 

jrtamabk;  it  having  been  hoUen,  the  above  statute,  see  m/.  $  11,  la. 

C  notice  to  appear  at  the  retom  of  the  '  Append.  Chap.  IV.  §  i;,  i8« 
ty  ft  being  from  Easttr  Ay  in  one 


BY  ORIOTNAt/ 


^  Jecendants,  by  the  officer  execntifi| 

,,^       :£^  -ix  ar  they  can  then  be  met  with  ;  and  i 

...    .:i£«   .Tsamic  then  be  met  witbi  there  shall  be  lei 

«fc    4-  Jk.!r  liweli'mg  house^  or  other  place  wber 

:)  -Jail  be  executed,  a  written  notice  in  th 


^«  ^-urc  or' [^^cifying  the  court  in  which  19, 

.^^  V  Jifi^nding]  Between  A.  B.  plaintiff,  and  C,  Z 

^:.   jioming  the  parlies]     Take  notice,  that  I  har 

::>   .s.   ai<rdined  upon  your  goocis   and  chattels,  for  thi 

^««i  im'  crtv  shilling^,  in  consequence  of  your  not  having  ai 

.i^sf^  ;^y  \our  attorney  in  the  said  court,  at  the  return  of'ii 

'  wrt«  v>t  ■  ■  returnable  there  on  the day  of— ^ 

^  4iiu  ib<i(  in  default  of  your  appearing  to  the  present  writi<|i 

•  ^JMdt#^^»  ot  the  return  thereof,  being  the ^% 

»  ,tlie  said  A.  B.  will  cause  an  appearance  tobetti; 

^  Mml  for  you,  and  proceed  thereon,  as  if  you  had  yoav^ 
^  gi|'(HHirtHl  by  your  attorney/  I 

E.  F.     i 

[The  name  of  the  slkerifTs  ^mj( 

*  To  (Ji  D.  the  above-^nanied  defendant/  \ 

i 
••  And  it'  Hiich  defendant  or  defendants  shall  not  appear  4 
••  ||m«  rriurn  of  such  original  or  other  writ,  or  of  such  distria^ 
••  llUK^  fiM  (he  i:ase  may  be,  or  within  eight  days  after  the  retui 
"  UMM'^ifC,  ill  Nucli  case  it  shall  and  may  be  lawful  to  and  ii) 
•'  IIh^  lihtiiitiffor  plaintiflTs,  upon  affidavit  being  made  and  iim 
"  ill  (hf*  proper  court,  of  the  personal  service  of  such  summoi 
••  Iff  itltarlinient^,  and  notice  wiritten  at  the  foot  thereof  I 
*'  fitfir«*.iiaid,  or  of  the  due  execution  of  such  distringas ^  aii 
'^  hi  lh#:  ni^rvire  of  such  notice  as  is  thereby  directed  on  tfa 
M^'^fitioii  of  buch  distringas^  as  the  case  may  be,  to  enter 
ittiuuihu  appearance  for  the  defendant  or  defendants,  and  h 
'  ^.futt-.t-A  thereon,  as  if  such  defendant  or  defendants  had  est 


If 


I* 


'  A^^tui.  Ch»\t,lV,f  19.  toriM  to  the  dUirmgas^  on  the   abOM 

"  14  ^  i.  \,  ttanite,  KC  id.  $  fto,ftX|  2, 

Id  %  %A,  (•  •&'  for  the  forma  of  re* 


o^  pRocness  bv  originaXm 
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^  teied  his,  her  or  their  appearance,  any  law  or  Osage  to  the 
*  flMtrary  notwithstanding ;  and  that  such  affidavit  or  affida- 
I*  fte  may  be  made  before  any  judge  or  commissioner  of  the 
eoirt,  oat  of  or  into  which  such  writs  shall  issue  or  be  re-* 
tamable,  authorized  to  take  affidavits  in  such  court,  or  else 
before  the  proper  officer  for  entering  common  appearances 
IB  such  court,  or  his  lawful  deputy ;  apd  which  affidavit  is 
thereby  directed  to  be  Bled  gratis^ 


lUe    j^roTisions    of  this  statute   seem    to    extend    to  the 

by  distringas  in  the  Exchequer^  as  well   as  in  the 

soperior  courts  at    Westminster^:     And   the  court  of 

loa    Pleas  will  not   grant   a  distringas  against    a   de* 

who  has  gone  abroad,  without  proof  of  his  having 

ted  himself  with  intent  to  avoid  the  process^     To  ob- 

a  distringas   upon   this  statute,  the   affidavit  must  set 

the  tenor  of  the  summons"" ;  and  it  must  be  sworn,  that 

officer  had  attempted  to  serve  the  defendant  with  the  pro« 

bot  had  not  been  able,  and  that  he  believed  the  defendant 

out  of  the  way  to  avoid  being  served'^,  with  his  reason  for 

belief^.  It  should  be  remembered  however,  that  this  clause 

the  statute  does  not  extend  to  persons  having  privilege  of  par« 

lent,  the  proceedings  against  whom  will  be  considered  in 

following  chapter ;  nor  to  the  process  by  attachment  on  a 

ies,  in  a  county  palatine' :  And  the  method  of  proceed^ 

by  anmmoQs  or  attachment  and  distringas^  subject  to  the 

ictions  of  the  above  statute,  may  still  be  used  against  other 

where  they  keep  out  of  the  way,  so  that  they  cannot  be 

or  served  with  process. 


^Tsuc  71.  faj. 

^^la  703.  t  ftfarth.  t92.  S.  C. 
*4  Tame  619.  j  Taunt.  853. 


•  5  Taunt.  520.  1  Marsh.  267.  S.  C. 
and  tee  id.  268.  fa  J,  5  Taunt.  853^ 
'  ;  Tavnt.  69. 
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CHAP.  V. 


Of  the  Paoceedings  in  Actions  against  Peers  qfUi 
Realm,  and  Members  of  the  House  of  Commons  j  am 
agauist  Corporations,  and  Hundredors. 

4 

A  T  comtnon  law,  it  seems  that  peers  of  the  realm,  aiij 
•^^^  members  of  the  house  of  commons,  not  being  subject 
u  capias,  could  only  have  been  sued  by  original  writ. 
now,  by  statute  12  &  13  W.  III.  c.  3'.  "  any  person  or 
^'  sons,  having  cause  of  action  against  any  knight,  citizen  ^ 
^*  burgess  of  the  house  of  commons,  or  any  other  person  «l| 
^^  titled  to  privilege  of  parliament,  may  prosecute  such  knigl| 
*^  &c.  in  his  majesty's  court  of  King's  Bench,  Common  Pledj 
^*  or  Exchequer,  by  summons  and  distress  infinite,  or  by  orig]|||| 
biUsxid  summons,  attachment,  and  distress  infinite;  whicb^ 
said  respective  courts  are  empowered  to  issue  against  theil 
or  any  of  them,  until  he  or  they  shall  enter  a  common  iq^ 
<'  pearance,  or  file  common  bail  to  the  plaintiiTs  action,  M 
"  cording  to  the  course  of  each  respective  court." 

And  for  preventing  inconveniences  arising  from  merchanti 
and  other  persons  within  the  description  of  the  statutes  n 
lating  to  bankrupts,  being  entitled  to  privilege  of  parliamefli| 
and  becoming  insolvent,  it  is  enacted,  by  the  statute  4  Grtt 
III.  c.  33.  that  **  any  single  creditor,  or  two  or  more  creditoi 
being  partners^  whose  debt  or  debts  amount  to  one  bandrt 
pounds  or  upwards,  and  any  two  creditors  whose  deb 
amount  to  one  hundred  and  fifty  pounds  or  upwards,  or  an 
*^  three  or  more  creditors  whose  debts  amount  to  two  hundrfl 
^'  pounds  or  upwards,  of  any  person  or  persons  deemed  a  mei 


€€ 

€€ 


*  For  the  history  of  thii  tututf ,  and    of  Lords,  see  2  H.  Bkc.  i  73f  4. 300^  ft! 
the  alterations  it  underwent  in  the  House 
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^  chtnt,  banker,  broker,  factor,  scrivener,  or  trader  or  traders, 
"  iritbin  the  description  of  the  acts  of  parliament  relating  to 
**  bankrapU,  having  privilege  of  parliament,  may,  upon  affi* 
^  dtvit  or  affidavits  being  made  and  filed  on  record,  in  any 
^  of  his  majesty's  courts  at  Westminster^  by  such  creditor  or 

*  creditors,  that  such  debt  or  debts  is  or  are  justly  due  to 
^  iiiin  or  them  respectively,  and  that  every  such  debtor,  as  he 
i' or  they  verily  believe,  is  a  nierchaot,  &c«  within  the  descrip- 
'  tion  of  the  statutes  relating  to  bankrupts,  sue  out  of  the 
*ame  court,  summons,  or  an  original  bill  and  summons^ 
^igaiDSt  such  merchant,  &c.  and  serve  him  with  a  copy 
P thereof;  and  if  such  merchant,  &c.  shall  not  within  two 

■lonths  after  personal  service  of  such  summons,  (affidavits 

of  the  debt  or  debts  having  been  duly  made,  and  filed  as 

aforesaid,)  pay,  secure,  or  compound  for  such  debt  or  debts, 

ta  the  satisfaction  of  such  creditor  or  creditors,  or  enter  into 

a  bond  in  such  sum,  and  with  two  such  sufficient  sureties  as 

any  of  the  judges  of  that  court  out  of  which  such  summons 

iMies  shall  approve  of,  to  pay  such  sum  as  shall  be  recovered 

iasQch  action  or  actions,  together  with  such  costs  as  shall  be 

given  in  the  same,  he  shall  be  accounted  and  adjudged  a  bank- 

niply  from  the  time  of  the  service  of  such  summons ;  and 

lay  creditor  or  creditors  may  sue  out  a  commission  against 

toy  such  person,  and  proceed  thereon,  in  like  manner  as 

*  against  other  bankrupts/* 

And  ID  order  to  give  effect  to  the  above  provisions,  it  is  en- 
by  the  stat.  45  Geo.  III.  c.  124.  that  *^  when  any  summons, 
or  original  bill  and  summons,  shall  be  sued  out  against  any 
person  or  persons  deemed  a  merchant,  &c.  within  the  de- 
leription  of  the  acts  relating  to  bankrupts  having  privilege 
of  parliament,  and  such  affidavit  or  affidavits  of  the  debt  of 
ddbts  dnly  made  and  filed,  as  in  the  said  recited  act  men- 
tioned^  and  such  merchant,  &c.  shall  enter  into  such  bond 
as  in  the  said  act  mentioned,  to  pay  such  sum  as  shall  be  re- 
[*  covered  in  such  action  or  actions,  together  with  such  costs 
shall  be  given  in  the  same,  every  such  merchant,  &c. 
^1*  diall  also,  within  two'  ponths  after  personal  service  of  such 

I 
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^  summotis,  cause  an  appearance  or  appearances  to  be  enl 
^^  to  such  action  or  actions,  in  the  proper  court  or  couri 
**  which  the  same  shall  have  been  brought,  and  on  de 
"  thereof  he  shall  be  accounted  and  adjudg^ed  bankrupt,^ 
**  the  tirae  of  the  service  of  such  summons  j  and  any  ere 
**  or  creditors  may  sue  out  a  commission  against  any 
'^  person,  and  proceed  therein,  in  like  manner  as  against  ( 
"  bankrupts*/* 

Since  the  making  of  the  statute  1 2  &  13  W.  III.  c.  3.  meti 
of  the  house  of  commons  may  be  sued  by  bill  and  summons. 
as  well  as  by  original  writ**.  And  if  a  person  having  privi 
of  parliament  be  in  the  King's  Bench  prison,  a  declaration 
be  filed  against  him,  as  being  in  the  custody  of  the  mars 
and  no  summons  need  be  issued"^.  There  are  also  two  c 
tn  which  it  has  been  determined,  that  a  peer  of  the  realm 
be  sued  in  the  King's  fiench,  by  biU  and  summons',  &c. 
in  a  late  case%  it  was  the  opinion  of  the  judges^  on  a  que 
Preferred  to  them  in  the  house  of  lords,  that  these  cases  weri 
to  be  considered  as  decisive  authorities  on  the  subject;  th< 
after  pleading  in  chief,  it  was  too  late  for  the  defendai 
object  to  the  jurisdiction  of  the  courts  It  seems  therefore  i 
notwithstanding  the  above  statute,  the  only  regular  moc 
proceeding  against  a  peer,  is  by  original  writ<^.    And  if  a 


*  And  see  the  statute  47  Geo.  III.  «  2  H.  Blac.  267.  299.  Lil.  Ei 
€.  40.  for  altering  the  practice  of  courts  The  original  writ  and  prooess  ag; 
of  equky$  in  suits  in  which  members  of  peer  or  member  of  the  house  of  coia 
pariiament  are  defendants.  is  the  same  as  against  other  person 

*  2  Ld.  Rayra.  1443.  2  Str.  734,8.0.  which  vide  Append.  Chap.  V.  § 
But  this  mode  of   proceeding  is   not  only  that  in  the  original  writ  ag; 
alloWedy^  as  s^inst  unpriTileged  persons,  peer, 'the  sheriff  must  always  be 

^Wluitoorth  ▼•  RickatdsoH^  £.23  Geo.  manded  to  tummon  him  by  good 

III.  K*  B.  moners ;  and  after  describing  the  < 

^  5  Damf.  &  Easti  361.  dant  in  both  cases  .by  his  proper 

'  Say.  Rep.  639  4.  Cowp.  844.  these  words  must  be  added,  **  I 

*  2  H.  Blac.  2674  299.  and  see  3  Bos«  *'  privikge  of  paAiament  ;**  and  ii 
It  Pal.  7.  9  (i).  12  {a).  of  saying  in  the  process,  ^  twik 

'  See  abo  Bro.  Abr.  tit.  ^</7,  pU  6.  ^  horn  hiihvd^**  ^f  ^  t^tiM  k 

mdRufinukrffl.  %o.  6cc. 
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id  jointly  with  others,  by  bill  of  Middlesex,  the  court  will 
ide  the  proceedings,  as  against  the  peer*.  It  was  formerly 
ed^  whether  a  member  of  the  house  of  commons  was 
id  to  bit  privilege,  when  sued  with  a  common  person^; 
is  now  settled,  that  his  privilege  shall  be  allowed  him. 
rhere  an  action  is  brought  against  a  peer  or  member  of 
lOse  of  commons,  jointly  with  other  persons,  the  original 
:  bill  should  be  against  all  the  defendants ;  upon  which  the 
>r  member  should  be  summoned,  and  a  capias  issued 
t  the  others* 

proceeding  by  original  writ%  against  a  peer  or  memb^  c^ 
use  of  commons,  the  original  should  issue  into  that  county 

the  defendant  lives ;  and  a  summonSf  which  is  nothing 
ban  a  copy  of  the  original,  is  made  out  thereon  by  the 
dTs  attorney,  and  delivered  to  the  sberiiF,  who  serves  it 
i  defendant  personally,  or  by  leaving  it  at  his  dweUinf^ 

or  last  place  of  abode"*.  Before  or  on  the  quarto  die 
*  the  return  of  the  original,  the  defendant  either  appears 
Ices  default ;  for  he  cannot  cast  an  essoitt%  If  he  make 
t,  the  plaintiff  may  sue  out  a  testatum  summons',  or 
ti  is  more  usual,)  a  distringas^^  and  after  that  (if  necesr* 
an  €dias  or  phries  distringas^;  upon  which  he  may  move 
rease  and  sell  the  issues,  as  was  formerly  usual  ia  other 
Or,  upon  an  afiidavit  of  the  personal  service  of  the 
>ns,  he  may  proceed  by  entering  an  appearance,  in  the 
T  pointed  out  by  the  statute  45  Geo.  Illt  c.  )34  §  3*  If 
mff  retinbi  upon  the  distringas^  &c.  that  the  defendant 
othii^  by  which  he  can  be  distrained^  the  plaintiff  may 


nle  ft  Set.  88.  fhoiild  be  brooghe  h  by  tmmmmu.  i  Stav 

vac  256.  as5« 

the  form  of  a  prscipe  for  aa  *  ^itfr,  X03,  4. 

vrit  in  eate^   agaiost  a  peer  or  '  Append*  Chap,  V.  $  17. 

)f  the  home  of  commons,  see  S  Tryei  9*  Append.  Chap,  Y.  §  3. 

Chap.  V.  j  X,  2.  ^  Append.  Ckap.  V. $  4. 

Hup*  146.  aod  it  is  said,  that  a  ^  Aniif  105, 6.  Append,  Chap.  V.  ^  d| 

ctonor  be  attached,  but  7, 8, 
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have  a  testatum  distringas  into  another  coiuity\  And  after 
summons  and  distringas  had  issued  against  a  privilege  defei 
dant,  in  the  county  where  the  action  was  bronght^  but  in  whk 
he  did  not  reside,  and  of  which  process  he  had  no  notice,  an 
returns  were  made  of  non  est  inventus  and  nulla  bana^  it  wa 
holden,  that  a  testatwn  distringas  might  regularly  issue  into  tl| 
county  in  which  he  resided  and  had  property,  without  any  ndl 
summons  in  such  county^  a 

The  dislrifigas  and  other  subsequent  process  upoti  the  oiij 
state  the  cause  of  action  at  large* ;  and  must  be  made  retumi 
in  the  King's  Bench,  on  a  general  return-day,  ubicunquef 
wheresoever  the  king  shall  then  be  in  England;  or  in. 
Common  Pleas,  before  tlie  king's  justices  at    Westx 
Each  succeeding  writ  must  be  tested  on  the  quarto  die  pod. 
the  return  of  the  preceding  one;  and  there  must  hejifleem 
Ht  least  between  the  teste  and  return* 

If  the  defendant  appear  upon  any  of  these  writs,  he;ihi 
enter  his  appearance  with  the  filacer;  and  when  the  purpose 
the  writ  is  thus  answered,  the  issues  (if  any  have  been  levu 
are  directed  to  be  returned;  or  if  sold,  what  shall  remain; 
the  money  arising  by  such  sale  is  to  be  repaid  to  the  party 
trained  upon"*.     But  the  plaintiff  in  such  case  is  entitled  to 
costs :  And  where  he  had  obtained  rules  for  selling  the 
levied  upon  a  distringas^  alias  and  pbirieSf^  and  also  a  rule 
an  attachment  against  the  sheriff,  but  the  defendant  appears 
before  any  issues  had  been  €LCtualfy  levied f  the  court  on 
that  upon  payment  of  the  costs  of  issuing  the  writs,  the 
should  be  discharged ;  being  of  opinion,  that  these  costs 
^ot  to  abide  the  event  of  the  suit,  but  were  to  be  paid  to 
plaintiff  immediately,  and  at  all  events,  whether  he  shi 
finally  succeed  in  the  suit  or  not*. 


*  Trye,  lo.  is;.  Appeod.  Chap.  V.  Ac.                                                i 

$  i*  ^  Stat.  lo  Geo.  m.  o.  50.  ^  4. 

^  4  East,  163.  ^  S  Bar^7ss.                            ^ 
!  T^  is;.  A|pciid.  Chip.  V.  j  3i 
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biU  against  a  member  of  the  house  of  commons^  is  a 
lift  in  writing,  describing  the  defendant  as  having  privi^ 
parliamenl^  ;  and  concludes  with  a  prayer  by  the  plain* 
irocess  to  be  made  to  him,  according  to  the  form  of  the 

&c.  This  bill  is  filed  in  the  King*s  Bench,  on 'four- 
tamped  parchment,  with  the  clerk  of  the  declarations, 
Ling^s  Bench  office:  And  if  the  bill  be  filed  in  vacation^ 
use  of  action  arising  after  the  term,  there  should  be  a 
memarandumf  stating  the  day  of  bringfing  the  bill  into 
le  of  the  clerk  of  the  declarations.  In  the  Common 
Lhe  bill  is  filed  with  the  filacer  of  the  county  where  the 
I  laid:  And  the  first  process  thereon,  in  both  courts,  is  a 

sumnumi'j  which  is  a  judicial  writ,  issuing  out  of  the 
lenchor  filacer^soffice,  on  a  f>roper  pr^mp^j  and  directed 
lieriff  of  the  county  where  the  venue  is  laid,  command* 
I  to  snmmon  the  defendant:  Or  if  th6  defendant  reside 
*erent  county,  the  plaintifi^  may  sue  out  a  writ  of  iesla^ 
nmons  into  that  county^.  Upon  one  or  other  of  these 
;he  defendant  should  be  summoned,  in  like  manner  as 
le  original ;  and  if  he  do  not  appear  within  four  days 
le  return  of  it,  is  subject  to  the  process  of  attachment 
Iringa^f  &c.    If  he  appear,  his  appearance  should  be 

with  the  proper  officer,  in  the  King*s  Bench  office ;  or 
k>mmon  Pleas,  with  the  filacer  of  the  county  into  which 
^mons  issued. 

writ  of  summons,  and  other  subsequent  process  u]>on 
difier  from  the  process  by  original,  in  the  following 
ars ;  first,  that  they  do  not  state  the  cause  of  action  at 
lut  only  require  the  defendant  to  answer  the  plaintiff 
ly ,  in  a  plea  of  trespass  on  the  case,  to  his  dafnage  of,  S(c. 
iDg  to  the  plea,)  as  he  can  reasonably  shew  that  thereof 
I  to  answer^ ;  secondly,  that  they  are  tested  on  the  Tery 


9 

Kcp»  64.   and   see  Afpeod.  '  Append.  Chap.  V.  j  14. 18. 

(11,12,13.  ' /J.  ^  i7.and  tec  4EaK,  i6a* 

K.  B.  581.  8  Mod.  2a8«  and  '  Id.  \  19, 20>  si. 

d.  Chap.  y.  $  1 5, 16.  ^  %  Cmnp.  146.  Tiyct  ta?. 
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retarn,  and  not  on  the  quarto  die  post  of  the  retuTni  of  etf^l 
other;  thirdly,  that  they  are  made  returnable  on  days  certain^ 
and  not  on  general  return  days ;  and  fourthly,  that  there  new! 
not  be  fifteen  days  between  the  teste  and  return  of  them. 

The  mode  of  proceeding  by  distringaSf  against  peers  wai 
members  of  the  house  of  commons,  being  found  extremdjf 
dilatory  and  expensive,  it  was  enacted  by  the  statute  45  Geo.  lUi 
(C.  124.  §  3.  that  '^  when  any  summons,  or  original  bill  aojl 
^^  summons,  shall  be  sued  out  against  any  person  having  pU 
'<  vilege  of  parliament,  and  no  such  affidavit  shall  be  made  arfi 
^  filed  as  therein  is  mentioned,  if  the  defendant  or  defendi 
^^  shall  not  appear  at  the  return  of  the  summons;  or  within 
^^  days  after  such  return,  the  plaintifforplaintifis,upon  affic 
'*  being  made  and  filed  in  the  proper  court,  of  the  pei 
^<  service  of  such  summons,  which  affidavit  shall  be  filed  ^follj 
^^  may  enter  an  appearance  or  appearances  for  the  defendant  1^ 
^*  defendants,  and  proceed  thereon,  as  if  such  defendant  ill 
^'  defendants  had  entered  his  or  their  appearance/'  'f 

The  defendant  having  appeared,  or  the  plaintiff  appearti 
for  him  according  to  the  above  statute,  the  plaintiff  proc^ 
to  declare  against  him*.  The  time'allowed  for  declaring  agaioi 
a  peer  of  the  realm,  or  tnember  of  the  house  of  commons^  i 
the  same  as  in  other  cases.  But  in  assigning  the  breach  i 
assumpsit  against  a  peer  of  the  realm,  the  plaintiff  must  ni 
charge  the  defendant  with  contriving  and  fraudulentfy  intendbq 
craftily  and  Stilly  to  deceive  and  defraud  him  ;  for  the  hodi 
of  lords  have  adjudged  it  a  very  high  contempt  and  misii 
meaner,  to  charge  a  member  of  their  house  with  ^ny  species  d 
^ud  or  deceit**. 


*  For  the  form  of  a  note  of  appearance  house  of  commons,  seeiJ.  §  23,  }•  a 

for,  and  beginning  of  a  declaration  by  for  the  entry  of  a  bill  and  procets  agni 

original  against  a  peer  or  tnember  of  the  a  mcnber,  to  lave  the  stitQley  in  S«] 

house  of  comiiioDs,  tee  Append.  Chap.  V.  see  iV*  §  24.                                        ] 

$9,  xo.  andfortheb^ginaiiigpradecla-  :     )^jiCrottp*  149. 
ration  by  Uli,  ag«nst.a  nienber  of  the 
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All  farther  proceedings  against  peers  of  the  realm,  and 
Kenben  of  the  hoose  of  commons,  are  the  same  as  against 
other  person^ ;  only  it  should  be  remembered,  that  as  no  capias 
lies  against  them,  they  cannot  be  taken  in  execution,  unless 
wkerethe  judgment  is  obtained  upon  a  statute  staple,  or  statute 
nerchant,  or  upon  the  statute  of  Acton  BmmeP^,  in  which  cases 
M€tpias  liea,  even  against  peers  of  the  realm. 


')  In  proceeding  against  a  corporation,  the  process  should  be 
jftned  on  the  mayor,  or  other  head  officer^ ;  and  if  the  defen- 
do  not  ap|)ear,  before  or  on  the  quarto  die  post  of  the 
of  the  original,  by  an  attorney  appointed  under  their 
imon  seal,  (for  they  cannot  appear  in  person^)  the  next 
is  a  distringas^  which  should  go  against  them  in  their 
^paUic  capacity* :  and  under  this  process,  the  sheriff  may  dis- 
, train  the  lands  and  goods,  which  constitute  the  common  stock 
of  the  corporation^  If  they  have  neither  lands  nor  goods, 
there  is  no  way  to  compel  them  to  appear,  at  law  or  in  equity^, 
^imt  only  in  parliament**;  for  it  is  a  rule,  that  for  a  public 
ifoncern,  the  sheriff  cannot  distrain  any  private  person,  who  is 
member  of  the  corporation'. 

The  principal  statutes,  by  which  hundredors  are  made  answer- 
tUe  for  damages,  are  first,  the  statutes  of  Hue  and  Cry,  13 
Edw.  I.  St.  2.C.  1, 2. 28  Edw.III,  c.  1 1 .  27  Eliz-  c.  13.  8  Geo.  II. 
C.16,  and  22  Geo.  II.  c.  24. ;  secondly,  the  Riot  act,  1  Geo.  L 
fL2.  C.5.;  and  thirdly,  the  Black  act,  9  Geo.  I.  c.  22^     In 


*  8  Mod.  229. 
^  1 1  Edw.  I. 

*  Sty.  Rq).  367.  Prec.  in  Chan.  131. 
I  Cban.  Cas.  206. 

^-^•r/,83. 
«  J  Vent.  351. 
'Skin.  27. 

<  Id.   z  Vem.  122.  Skio.  84.  S.  C. 
a  Vcrn.  39s*  P^c.  in  Chan.  129.  S.  C. 


^  I  Cban.  Cas.  204. 

*  Bro.  Abr.  tit.  Tresftast^  I35*  ^  ^tuX. 
351.  Cowp.  8j.  Styles,  367.  contra;  and 
see  I  Lev.  237.  Finch  Rep.  83,  4.  S.C. 
And  for  the  fonn  of  a  note  of  appearance 
for,  and  beginning  of  a  declaration  against 
a  corftoratiofij    see  Append.  Chap.  V« 

^  For  the  prooeedingson  these  statutes. 
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proceetliu^  against  hundredorSf  on  the  statutes  of  hue  an 
it  $eems  that  the  process  might  have  been  formerly  sen 
m»y  inhabitant  of  the  hundred.  But  now  by  statute*,  **  n 
^  ci^ss  for  appearance^  in  any  action  to  be  brought  upc 
^^  statutes  of  hue  and  cry,  or  either  of  them,  agains 
^^  hundred,  shall  be  served  on  any  inhabitant  thereof,  sav 
^^  upon  the  high  constable  or  high  constables  of  the  hu 
^*  wherein  the  robbery  shall  happen;  who  is  and  are  requi 
**  cause  public  notice  thereof  to  be  given,  in  one  of  the 
«*  ci|>al  market  towns  within  such  hundred,  on  the  next  n 
^*  duy  after  he  or  they  shall  be  served  with  such  process: 
**  there  shall  happen  to  be  no  market  town  within.the  hui 
^*  then  in  some  parish  church  within  the  same  hundred,  i 
'*  diately  after  divine  service,  on  the  Sunday  next  after 
'^  their  being  served  with  such  process :  and  he  or  they  i 
**  are  impowered  and  required  to  enter^  or  cause  to  be  en 
^'  an  appearance  in  the  said  action,  and  also  defend  the 
**  for  and  on  behalf  of  the  inhabitants  of  the  said  hundred, 
"  or  they  shall  be  advised^" 


lee  2  Wms.  Saund.  374.  (1).  to  380.  breaking,  cutting  or  destroying  an 

( I J  ).  and  for  the  evidence  in  support  of  gon,  cart  or  other  carriage,  whei 

them^  see  Peake's  £vid.  277,  &c.  There  such  wheat,  &c.  shall  be  loaded, 

are  other  statutes  referred  to  in  2  Saund.  harness  of  any  horse  or  horses  dra' 

378.  #.  which  make  the  hundred  liable  to  carrying   the    same;   or  by  unl 

the  action  of  the  party  injured.    And  an  taking  off  from  any  such  carria 

action  on  the  case  lies  upon  the  sutute  driring  away,  killing  or  wound! 

6  Geo.  Lc.  1 6.$  X.  by  the  party  grieved,  such  horse  or  horses;  or  by  ul 

to  recover  damages  against  the  inhabitants  carrying  away,    destroying,    sc 

of  the  adjoining  township,  for  trees,  &c.  abroad,  spoiling  or  damaging  such 

unlawfully    and    feloniously    burnt  by  &c.  or  any  part  thereof.    And  i 

persons  unknown,  x  i  East,  349.  See  also  statutes  9  Geo.  III.  c.  29.  &  4 1  & 

the  statutes  i  x  Greo*  II*  c.  22.  and  36  c.  24.  as  to  the  demolishing  or 

Geo.  III.  c.  9.  §  2.  by  which  actions  are  down  of  mills,  and  the  works  thi 

giyen  against  the  hundred,  for  damages  belonging.  3  East,  4^7. 
susuined  by  unlawfully  stopping  or  seizing .       *  8  Geo.  I  P.  c.  1 6.  $  4. 
any  wheat,  flour,  meal,  malt  or  other        ^  For  the  beginning  of  a  dec! 

grain,  in  or  on  the  way  to  or  from  any  against  hmdredorsy  on  the  statutes 

city,  market^own,  or  place  in  this  king-  and  cry,  &c.   see  Append.  Cfa 

domi   or    by  wiUully  and  malxdousiy  $27, 
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«  And  in  case  the  plaintiff  or  plaintifis  in  such  action  shall 
>  *  recover  and  obtain  judgment  therein^  then  no  process  of 
^exeemtion  shall  be  served  on  any  particular  inhabitant  or 
*  ibbabitants  of  the  said  hundred,  or  any  franchise  within  the 
*precmct  thereof,  nor  on  the  said  high  constable  or  high 
"  fODstables;  but  the  sheriff  or  his  officer  shall,  upon  the  receipt 
I'^nfany  writ  or  writs  of  execution  to  him  directed,  in  pur- 
*^nuioe  of  the  said  judgment,  instead  of  serving  the  said  writ 
^  w  writs  on  any  inhabitant  or  inhabitants,  cause  the  same  to 
[*he  produced  and  shewn  gratis  unto  two  justices  of  the 
r  peace  of  the  county,  riding  or  division,  (whereof  one  to  be 
^  sf  the  ^nconcm,)  and  residing  within  the  said  hundred,  or  near 
wto  the  same;  who  shall  thereupon,  with  all  convenient 
speed,  cause  such  taxation  and  assessment  to  be  made,  and 
be  levied  and  collected,  in  such  manner  as  is  prescribed  in 
ttKl  by  the  statute  made  in  the  27th  year  of  the  reign  of 
Qdeen  Elizabeth ;  in  which  taxation  and  assessment  there 
doll  be  provided  for  and  included,  over  and  above  what  the 
costs  and  damages  recovered  by  the  plaintiff  or  plaintiiBs  in 
SQch  action  shall  amount  to,  all  such  just  and  necessary 
expences,  as  any  high- constable  or  high^constables  of  any 
Imiidred  hath  or  have  been  at,  in  having  defended  any  such 
idionas  aforesaid,  claim  being  made  thereto,  and  an  adcount 
thereof  given  in  and  proved,  in  manner  therein  mentioned ; 
fid  the  sums  of  money  so  to  be  levied  and  collected,  shall 
be  paid  over  and  delivered,  by  such  officer  or  of)ice?*s,  as  by 
die  said  statute  of  Queen  Elizabeth  are  to  levy  and  collect 
the  same,  within  ten  days  after  such  collection,  to  the  sheriff 
•f  the  county  wherein  the  robbery  shall  happen;-:  to*  the  use 
ind  behoof  of  the  parties  respectively  entitled' to -jpeceive  the 
me.'* 

In  following  up  a  writ  of  execution  to  its  consummation, 

the  statute  of  hue  and  cry,  8  Geo.  11.  c.  16.  which 

tabsequent  statute  of  99  Geo.  II.   c.  34.  refers  to  and 

as  the  mode  of  proceeding  in  case  of  a  penalty  recovered 

the  executor  of  a  revenue  officer  killed   in  pursuit  of 

^glers,  against  the  inhabitants  of  the  hundred,  (or  of  a 
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hahej  in  Kent^)  it  is  efficient  for  the  fiheriff^  to  whom  the  wi 
had  been  delivered,  to  return^  even  after  the  expiration  of  mi 
days  given  him  by  the  act  to  return  the  writ,  that  he  had  del 
vered  it  to  the  justices  of  the  peace  of  the  hundred^  &c.  wb 
are  charged  with  the  duty  of  directing  the  levy  on  tfa^  i 
tants,  and  that  they  had  done  nothing  npon  it ;  and  the 
of  King's  Bench  will  not  thereupon  attach  the  shecifl^  for 
returning  the  writ,  but  the  next  proceeding  is  against 
magistrates,  to  oblige  them  to  do  their  duty\ 

By  the  riot  act**,  the  action  is  to  be  brought  against  any 

or  more  of  the  inhabitants  of  the  hundred,  in  which  the 

was  done ;  and  upon  this  act,  it  does  not  seem  to  be  nei 

to  proceed  by  original  writ     But  upon  the  black  act^,  the  ai 

is  to  be  brought  against  the  inhabitants  of  the  hundred,  in 

manner  as  upon  the  statutes  of  hoe  and  cry.     And  the  execwiid 

upon  these  acts  is  regulated  by  the  statute  22  Geo.  IL  c.  4| 

§  34«  by  which  it  is  enacted,  that  ^*  no  writ  of  execution  to  M 

•  *<  sued  out  against  the  inhabitants,  of  any  hundred,  on  ad 

<<  judgment  obtained  by  virtue  of  any  act  or  acts  of  parliamel 

<<  whatsover,  shall  be  levied  on  any  particular  inhabitant  I 

*'  inhabitants  of  such  hundred ;  but  the  sheriff  or  sherifis  dial 

*^  on  receipt  of  every  such  writ,  cause  the  s^me  to  be  producfli 

<^  to  two  justices  of  the  peace,  in  such  manner  as  is  directa 

**  by  the  before-mentioned   statute  of  8  Qeoi/'Il. ;  and  th^ 

^*  thereupon  the  said  justices  shall,  in  the  manner  directed  b 

<^  the  said  act,  cause  a  taxation  to  be  made,  levied  and  colledel 

<^  for  raising  and  paying  as  well  the  costs  and  damages  reof 

<<  vered  by  the  plaintiff  or  plaintiffs,  as  also  all  such  just  aii 

^<  necessary  expences,  as  any  inhabitant  or  inhabitants  of  flM 

**  hundred  shall  have  been  at,  in  defending  any  such  action;  tl| 

<^  same  being  first  proved  on  oath,  and  the  attorney's  bill  beiii| 

<<  first  taxed,  in  such  manner  as  the  said  act  directs :  and  th| 

<<  Qums  of  money  so  to  be  levied  and  collected  shall,  witUj 

**  the  time  by  the  said  act  limited,  be. paid  to  the  sheriff  <j 

*^  sheriffs,  and  by  him  or  them  paid  or  delivered  over  to  thl 


mm 


*  15  £aft,  S44.  !  9Geo.  !•  c.  ss« 

!;  I  Oeo.  L  It.  s,  c.  5.  ^  6. 
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*  pertons  entitled  to  receive  the  same,  without  any  deduction, 

•  fee  or  reward/' 


It  seems  that  under  this  act,  a  writ  of  execution  sued  out  by 
party  who  has  recovered  damages  upon  the  riot  act,  and 
rered  by  the  sheriff  to  the  justices,  is  a  good  foundation  for 
order  to  levy  the  amount*.     But  it  has  been  determined, 
it  the  order  of  justices  in  such  case,  directing  the  money 
TiAen  levied  to  be  paid  into  the  hands  of  a  banker,  subject  to 
Airther  order,  is  bad*.     It  seems  also,  that  tbe  order  for 
ring   the  money  ought  to  be  upon  the  inhabitants  of  the 
r,  parishes^  villages  and  hamlets^  pursuant  to  the  statute  of 
Eliz.  and  not  upon  the  inhabitants  of  the  diHricUt  and 
m  within  the  hundred*. 


f  I  Poraf.  ft  Eutj  34.1*  and  tee  2  Wmi«  Saond.  ^2^.  ( i ). 


t     124    ] 


CHAR  VL 


Of  the  Capias  ly  Original,  and  Process  of  Outlaw] 
in  the  RiNG^s  Bench,  and  Common  Pleas. 

A  T  common  law,  the  defendant  was  not  liable  to  be 
*^^*  rested  upon  mesne  process  for  civil  injuries,  unacci 
panied  with  force\  This  immunity  of  the  defendant's  pen 
in  case  of  peaceable  though  fraudulent  injuries,  produc 
great  contempt  of  the  law  in  indigent  wrongdoers,  a  caj 
was  allowed  to  arrest  the  person,  in  actions  of  account^  thai 
no  breach  of  the  peace  were  suggested,  by  the  statutes 
Marlbridge,  (52  Hen.  III.  c.  23.  and  Westm.  2.  (13  £d. 
c.  11.  in  actions  of  debt  and  detinue,  by  statute  25  Edw.1 
c.  17.  and  in  all  actions  on  the  case,  by  statute  19  Hen.  1 
c.  0^ 

In  ordinary  cases  therefore,  if  the  sheriff  return  on  the 
ginal  writ,  or  process  of  attachment,  that  the  defendant 
nothing  by  which  he  can  be  summoned  or  attached,  a  coj 
may  be  sued  out,  in  order  to  arrest  his  person"".  And  wl 
a  capias  lies,  it  vi  now  generally  issued  in  the  first  instai 
without  previously  suing  out  the  original^ ;  in  like  manner 
in  Chancery,  it  was  usual  to  issue  the  subpoena,  without  : 
bringing  in  the  bill*.  The  capias  is  a  judicial  writ,  issued 
the  filacer,  and  directed  to  the  sheriff  or  sheriffs  of  the  a 


*  3  Co.  II.  Gilb.  C.  P.  14.  3  Blac.Com.  279, 

^  3  Blac.  Com.  281.  *  Ante,  97. 

«  Com.  Dig,  tit,  Pkader,  a  W.  a.        •  Trye,  59. 
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coimtj  as  the  orig'inal ;  commanding  them  to  take  the  de* 
feochnt,  if  he  be  found  in  their  bailiwick,  and  safely  keep  him, 
19  tbat  they  may  have  his  body  in  coart,  at  the  return  of  the 
I  writ,  to  answer  the  plaintiflf  in  the  action :  and  it  is  usually 
called  a  special  capias  ad  resp(nulendum\  If  the  sherifis  re- 
tOTD  to  this  writ,  that  the  defendant  is  not  found  in  their  baili- 
vick,  the  plaintiff  may  have  an  alias  or  pluries  capias,  dU 
lected  to  the  same  sheriffs,  commanding  them,  as  hefore,  or 
ii  ofientimes  they  have  been  commanded,  to  take  the  de« 
farinnt^  &c. :  or  he  may  have  a  testatum  capias^  directed  to 
As  sheriflb  of  a  different  county,  (and  afterwards,  if  ne- 
nnary,  an  alias  or  pluries  testatum  capias^)  suggesting  th^i 
defendant  lurks  and  wanders  in  that  county^  In  any  of 
these  writs,  if  the  defendant  be  within  a  liberty,  it  is  usual 
insert  a  clause  of  non  amittas^;  which  clause  may  be  in- 
in  the  first  process.  So  that,  under  particular  icircum- 
it  may  be  necessary  for  the  plaintiff  to  have  recourse 
an  aUas  or  pluries  testatum,  nou  omittas,  capias  ad  re- 
J  which  is  the  most  special  writ  of  any  against  the 
t's  person ;  and  commands  the  sherifis,  as  hefarCf  or 
oftentimes  they  have  been  commanded,  not  to  omit  by  reason 
toy  liberty,  but  to  take  the  defendant,  &c.  it  being  testified 
t  he  larks  and  wanders  in  their  county. 

lo  a  personal  action,  brought  by  two  or  more  executors, 
may  be  summons  and  severance  ;  that  is,  if  one  or  more 
them  will  not  join  with  the  rest  in  prosecuting  the  action, 
court  will  issue  a  writ  of  summons  ad  sequendum  simut^ 
upon  their  non-appearance  at  the  return  of  it,  will  give 
JM^^meot  of  severance',  so  as  to  enable  the  rest  to  proceed 
frithonk  them. 

The  process  upon  the  original  should  be  tested  in  the  name 


» Append.  Cbap.  VL^  i.  •Id. §6. 

^Id.  f  3.  Ud.  §  J.   and  aee  Bm.   Abr.  tit. 

fH  i  5. 


las 
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of  tlie  chief  justice^  or  senior  judge  of  the  court,  if  there  1| 
CO  chief  juftice.  The  capias  should  regularly  be  teited  ^ij 
term-time ;  but  not  on  a  Sunday,  or  other  dies  namjmidkmii 
And  where  the  plaintiff  means  to  proceed  to  outlawry, 
capias  should  be  tested  on  the  quarto  die  past  of  die  retufiii 
the  original*,  the  alias  on  the  quarto  die  post  of  the  return 
the  capias f  and  thepluries  on  the  quarto  die  post  of  the 
of  the  ulias^ ;  and  there  must  hefi/leen  days  at  least  betW4 
the  teste  and  the  return  of  each  writ.  But  unless  the 
DQcan  to  proceed  to  outlawry,  •  the  capias  may  be  tested 
the  original,  and  even  before  the  cause  of'  action  acci 
provided  it  be  actually  taken  out  afterwards;  and  it  is  not 
cessary,  in  other  cases,  that  the  alias  or  pbmes  should  be 
on  the  quarto  die  post  of  the  return  of  the  preceding  writf :  fori 
the  mesne  process  never  appears  on  Uie  record,  no  error 
be  assigned  therein''  j  and  the  defendant  cannot  have  oyer' 
it,  so  as  to  plead  in  abatement*.  These  several  writs  mi 
made.,  returnable  like  the  original,  in  the  King's  Bench, 
a  general  return-day^  ubicunquef  or  wheresoever  the 
shall  then  be  in  England,  or  in  the  Common  Fleas, 
the  king's  justices  at  Westminster^  in  the  same,  or  the  nei 
term ;  for  where  a  whole  term  intervenes,  between  the  teil 
and  return  of  capias^  it  is  null  and  void^  And  though  thsi 
should  regularly  be  fifteen  days  at  least  between  the  teste  aqj 
retumh,  yet  if  there  be  not,  it  may  be  amended,  in  the 
men  Pleas* :  And  in  general,  the  process  by  original  is  ami 
able,  as  well  as  the  process  by  biU.  Thus,  leave  has 
given  to  amend  a  special  capias,  in  one  of  the  defendi 
names,  in  order  that  an  application  might  be  made  to 


T.    44 


•Trye,  191. 

^  Wright  and  another  v.— 
Geo.  m.  K.  B. 

«  /J.  Ibid. 

*  3  Wils,  434. 

^Pfr  Cur.  £.  18  Geo.  III.  2  Cromp. 
4t.  and  kee  \  Bos.  &  Pul.  342,  3. 

'And  a  teitatum  cafriai  in  the  Common 
Pleai,  hafiDg  been  made  returoabl^  on 


a  day  certain^  instead  of  a  general  if 
turn-day,  was  held  irregulai'.  %  Nei 
Rep.  C.  P.  133.  and  tee  5  Taimt.  tj} 
I  Marsh.  399.  S.  C. 
«  2  Blac.  Rep. 845.  3  Wils.  341.  S.C 
^  Trye,  6b.  2  WUa.  iiy.   1  H.Bk 


223. 


«  3  Wils,  454.  2  Blac.  Rep.  gxS.  8.( 
xHf  Blac  291.  xBot.&Pd.34^ 
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far  of  the  rollsy  to  procare  a  new  original*.  So  a  special 
wij  omittiiig  tlie  christian  names  of  two  of  the  defendants, 
amended  by  inserting  them,  though  there  was  nothing 
Bend  by,  on  payment  of  costs^.  And  where  a  capias  is 
•  retomable  on  a  day  certain j  instead  of  a  g^tural  return- 
the  eonrt  of  Common  Pleas  will  allow  it  to  foe  amended, 
I  after  a  role  nm  obtained  to  quash  the  writ  for  irre* 
rity,  on  payment  of  costs'*.  But  that  court  refused  to 
ad  tiie  retam  of  a  testatum  capias;  on  the  ground  that  the 
would  have  been  affected  by  audi  amendment'. 

Jkere  the  defendant  absconds,  or  keeps  oat  of  the  way,  so 
lie  camiot  be  arrested  or  served  with  process,  the  plaintiff, 
he  retonn  of  nan  est  inventus  to  the  jduries  capias,  may 
^a  writ  of  exigi  facias,  and  proceed  to  emtlawry^:  Or  if 
e  he  aereral  defendants  in  a  joint  action,  and  one  of  them 
xmd,  or  keep  out  of  the  way,  the  plaintiff  may  have  a 
of  ejsigi  facias  against  Uiat  defendant';  and  mnst  proceed 
Ritlawry  against  him,  before  he  can  go  on  against  the 
mF.  In  declaring  s^raiagt  A.  upon  a  joint  ccmtract  by 
lad  JB.  it  ianot  enough  to  allege  that  B.  was  m  due  foawnsr 
awed,  without  adding  that  he  was  outlawed  in  that  smi^m 
I  where,  in  a  joint  action  against  two,  it  appeared  that  one  of 
defendants  had  been  outlawed  upon  different  process  from 
by  which  the  other  was  brought  into  eourti  and  no  con-^ 
ii<m  was  shewn  between  the  several  writs  of  capias  against 
I,  as  referable  to  the  same  otiginal;  as  where  the  one  was 
iwed  opon  process  by  originalf  test^  the  10th  JprU, 
rnable  on  the  first  return  of  Easter  term,  and  continued 
iarly  down  to  the  time  of  the  outlawry,  and  the  other 
arrested  on  a  special  testatum  capias,  issued  on  the  84th 


^W" 


Doraf.  A  Egat,  299.  aod  tee  3  ^3  Blac.Com.  283.  Gilb.C.  P.  15. 

454.  2  Blac.  Rep.  918.  S.  C.   i  ^  Trye,  155. 

ac  291.  X  Boi.  &  Fill.  342.  481.  <  I  Str.  473.  i  Wils.  78*  a  Str.  1269. 

.  A  Fill.  109.  X  Blac.  Rep«  20.  4  Bro.  FarL  Cat.  604. 

8iiuth  B*  392.  S.  C. 

Taunu  853.  x  Marsh.  399.  S«  C.  ^3  Bate,  X44.  Viit  lee  Co*  liu  228. 

NewBep.C.P.  13$.  i.  352.^ 
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April  in  Hilary  vacation,  to  which  bail  was  put  in,  and 
plaintifi'  declared  against  him  alone,  alledging  the  oatla 
of  the  other  defendant  tit  the  same  suit ;  the  court  of  Ki 
Bench  set  aside  the  declaration  for  irregularity*.  But 
allegation  that  a  co-defendant  was  by  due  course  of  law 
lawed,  at  the  suit  of  the  plaintiff,  tH  this  plea  and  suitf  is 
ficient,  without  diprcut  patetper  recordum\ 

Outlawry^  in  civil  actions,  is  putting  a  man  out  of 
protection  of  the  law,  so  that  he  is  incapable  of  suing  for 
redress  of  injuries,  and  may  be  imprisoned:  and  he  for 
thereby  all  bis  goods  and  chattels,  and  the  profits  of  his  lai 
his  personal  chattels  immediate^  upon  the  outlawry,  and 
chattels  real,  and  the  profits  of  his  lands,  when  found  by  in 
sition''.  So  penal  were  the  consequences  of  an  outlawry, 
until  some  time  after  the  conquest,  no  man  could  have  I 
outlawed  except  for  felony,  the  punishment  whereof  was  de 
But  in  Bractati's-  time'',  and  somewhat  earlier,  process  of 
lawry  was  ordained  to  lie  in  all  actions  vi  et  armis  ;  and  si 
by  a  variety  of  statutes,  (the  same  as  introduced  the  copi 
process  of  outlawry  lies  in  account^  debtf  detinue,  and  di 
other  common  or  civil  actions^. 

If  the  defendant  be  a  woman,  tlie  proceeding  is  calK 
waiver ;  for  as  women  were  not  sworn  to  the  law,  by  tal 
the  oath  of  allegiance  in  the  leet,  (as  men  anciently  ii 
when  of  the  age  of  twelve  years  or  upwards,)  they  could 
properly  be  outlawed^  or  put  out  of  the  law,  but  were  sai< 
be  waived,  that  is,  derelictm,  left  out,  or  not  regarded^  . 
for  the  same  reason,  an  infant  cannot  be  outlawed,  under 
age  of  twelve  years'. 


*  1$  Eatt,  X.  C.  P.  1$.  Foru  37. 

^  J  East,  50.  '  Lit«  ^  186.  Co.  Liu  i%%,  b. 

«  1  Salk.  395.  ibt. 

'  Bract,  lib.  V.  p.  42 {•  f  Co.  Lit.  is8.  a. 

•  Co^  Liu  ia8.  b.  Trye,  72,  Gilb. 
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tiawry  ii  either  upon  mesne  process  before,  or  upon  Jinal 
m  after  judgment*.     Upon  mesne   process,  the  plaintiff 
t  proceed   to   outlawry,  unless  the    action  were  com- 
d  by  original  writ** ;  nor  can  the  defendant  be  outlawed 
odgment,  unless  the  action  were  so  commenced  :  there- 
rhere  the  defendant  was  outlawed  after  judgment,  in  an 
commenced  by  biU  of  privilege,  it  was  holden  that  pro- 
outlawry  did  not  lie,  as  there  was  no  capias  in  the  ori- 
ictioD\     After  judgment,  the  plaintiff  may  have  an  exigi 
and  proceed  to  outlawry,  upon  a  capias  ad  satisfacien'- 
rithout  an  alias  or  pluries^j  because  the  defendant,  hav- 
m  already  in  court  before  judgment,  and  having  conu- 
>f  the  debt,  ought  to  pay  it  on  the  first  sding  out  of  the 
and  his  not  performing  the  judgment  is  a  contumacy^ 
ieh  be  is  put  out  of  the  king*s  protection.     And  no  writ 
^maiian  is  required  upon  an  exigent  after  judgment, 
ly  upon  mesne  processf.     In  the  Common  Pleas,   the 
mt  may  be  outlawed  on  a  common  original  in  trespass 
lausum  fregitf  or  on  a  special  original,  adapted  to  the 
of  the  action^     But  in  the  Exchequer,  the  defendant 
be  outlawed,  as  the  plaintiff  cannot  proceed  therein  by 
( writ. 

writ  of  exigi  facias  is  a  judicial  writ,  made  out  by  the 
as  clerk  of  the  exigents^,  in  the  King's  Bench,  or  by 
jenter  in  the  Common  Pleas,  and  directed  to  the  sheriff 
XNinty  where  the  action  is  laid^  commanding  him  to 
le  defendant  to  be  required  from  county  court  to  county 
>r  from  kusting  to  hustings  U  in  London^  that  is,  at 


77.  ^  Fitz.  Abr.  tit.   Emtgrni^  %6.  Bra. 

.  159.  Abr.  tit.  Exigent^  CapUu,  19.  Dyer, 

D.  329.  Cro.  EUz.  i;6.  295.    but  see  3  Boc.  Abr.  769.  Gilb 

C.  P»  17.  Trye,  77,  124.  C.  ?•  15.  Cromp.    Introd.  ioo»  /«i5. 

ac.  577*  contra. 

h  320*  324*  '  In  London^  the  huttiDgs  are  holdea 

infrff.  once  erery  fortnight ;  on  which  account 
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five  successivf^  county  courtif  or  husting's,  until  he  be  outla* 
if  he  do  not  appear^ and  if  he  appear,  to  take  him^  &c.  ' 
v^rit  should  be  tested  on  the  quarto  die  post  of  the  return  oi 
pluries  capias  before,  or  of  the  capias  after  judgment ;  ai 
there  be  not  five  county  courts  between  the  teste  and  re 
of  it,  there  issues,  upon  the  sberiflTs  return  thereto"",  an  exi 
de  novo,  with  a  clause  {from  whence  it  is  called  an  alloc 
exigent,)  directing  the  sheriff  to  allow  the  several  co 
courts,  at  which  the  defendant  has  b^en  already  requii 
But  in  the  Common  Pleas,  no  exigenter  shall  receive 
pluries  capias^  in  order  to  make  an  exigent  or  proclami 
thereon,  before  the  same  is  signed  or  stamped  by  the  clei 
the  warrants  or  his  deputy,  to  the  end  it  may  thereby  ap 
tbat  the  warrants  of  attorney  therein  are  duly  filed*:* 
therefore  the  practice  in  this  court  is,  to  take  the  pluries,  i 
returned  by  the  sheriff,  with  ,a  warrant  of  attorney,  to 
clerk  of  the  warrants^  who  will  mark  it,  on  being  paid  for  i 
the  warrant^ 

In  addition  to  the  exigent,  a  writ  of  proclamation^  wai 
troduced,  by  the  statute  6  Hen.  YIIL  c.  4.  which  requii 
to  be  directed  to  the  sheriff  of  the  county  of  which  the  del 
ant  is  called  or  described  in  the  original,  for  there  he  was 
posed  to  dwell ;  and  if  he  did  not  in  fact  dwell  there,  he  m 
have  avoided  the  outlawry,  by  the  statute  of  additions^, 
the  writ  of  proclamation  is  at  present  governed  by  the  sti 
81  Eliz*  c.  3.  ^  1*  which  enacts,  that  ^*  in  erery  action  perm 
<^  wherein  any  writ  of  exigent  shall  be  awarded  out  of 
^^  coarty  a  writ  of  proclamation  shall  be  awarded  and  madi 


lli«  setion  if  geoeraUy  laid  there,  when  «  R.  H.a  &  3  Joe.  11.  C.  P.fli 

tfie  |»hiimi<r  intends  to  proceed  to  out-  R.  H.  14  &  15  Car.  SI,  reg.  s»  ( 

Utwfy.    Trye,  66.  3  Lcr.  245.  Ante,  87. 

•  rUmd.  371.  '  In^.  C.  P.  583. 

^Trye,  11  a.  andiet  Append.  Chap,  ■GUb.  C.  P.  19.  Trye,  113* 

Vf «  i  V.  Brto.  88.  and  aee  AppewL  Chap 

«Try«,  114.  Ran.  Ent   189.  355.  *Dyer,2i4; 
Nf  Append.  Chap*  VL  f  xa 
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le  said  court,  having  day  of  teste  and  return  as  the 
writ  of  exigent  shall  have,  directed  and  delivered  of 
d  tc>  the  sheriff  of  the  county  whei'e  the  defendant  at 
me  of  the  exigent  so  awarded  shall  be  dwelling;  which 
of  proclamation  shall  contain  the  effect  of  the  same 
a :  And  that  the  sheriff  of  the  county,  unto  whom  any 
writ  of  procUmation  shall  be  delivered,  shall  make 

proclamations,  one  in  the  open  county  court,  another 
B  general  quarter  sessions  of  the  peace,  in  those  parta 
e  the  defendant  at  the  time  of  the  exigent  awarded 

be  dwelling,  and  the  third,  one  month  at  the  least 
e  the  quinto  exactus  by  virtue  of  the  said  writ  of 
n^,  at  or  near  the  most  usual  door  of  the  church  or 
^  of  that  town  or  parish  where  the  defendant  shall  be 
retiing;  and  if  the  defendant  shall  be  dwelling  oul  of 
parish,  then  in  such  place  as  aforesaid,  of  the  next  ad- 
ig  parish  in  the  same  county,  and  upon  a  Sunday,  im-» 
Htely  after  divine  service,  and  sermon  (if  there  be  one), 
if  there  be  no  sermon,  then  forthwith  after  divine  ser- 
;  And  that  all  outlawries  had  and  pronounced,  where* 

no  writs  of  proclamations  shall  be  awarded  and  re- 
id  according  to  the  form  of  this  statute,  shall  be  utterly 
and  of  none  effect*.'*  This  writ  should  have  the  same 
d  return  as  the  exigent ;  and  if  the  defendant  reside  in 
ent  county  from  that  into  which  the  exigent  issued,  the 
called  B  foreign  proclamation^  The  sheriff's  return  to 
it  is,  that  he  has  caused  the  defendant  to  be  proclaimed ; 
at  either  generally,  according  to  the  effect  of  the 
;  or  specially,  setting  forth  the  times  and  places  when 
ere  the  proclamations  were  made"*.  When  the  exigent 
rit  of  proclamation  are  returned,  they  should  be  taken 
Slacetf  in  the  King's  Bench ;  but  in  the  Common  Pleas, 
getU  is  taken  to  the  clerk  of  the  outlawries,  and  the  writ 
lamation  filed  with  the  exigenter. 


wet  of  parliament  if  enforced  by       ^  Append.  Chap.  VI«  §  za. 
raka  of  M.  1654.  §  6.  K.  B.       ""  Id.  §  i^n 
654.f9.C.P.  ^I4.\i\. 
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Upon  tli6  defendant's  being  pat  in  exigent^  be  is  eitbo 
taken  by  the  sheriff,  appears  vohintarily,  or  makes  default  I 
lie  be  taken,  he  either  remains  in  costody  of  the  sherifff  oi 
gives  bail,  ^c.  as  upon  a  common  arrest.  Formerly ,  if  the  dci 
fendant  had  appeared  voluntarily,  at  any  time  before  the  r^ 
turn  of  the  exigent*,  or  quarto  die  post  of  the  return  in  iki 
Common  Pleas*",  he  might  have  obtained  a  writ  of  mipersedet^ 
from  the  filacer^  as  clerk  of  the  supersedeases^  in  the  Kin^ 
Bench,  or  from  the  exigenter  in  the  Common  Fleas,  on  enl 
ing  a  common  appearance  of  the  term  in  which  the  exigi 
issued*.  In  the  Common  Pleas,  the  supersedeas  is  itself 
appearance,  if  delivered  ta  the  sheriff  before  the  quarto 
post  of  the  return  of  the  exigent^.  And  in  that  courts 
the  return  of  the  exigenlj  but  whilst  it  remained  in  the  sherii 
hands,  and  before  the  defendant  was  returned  outlawed,  tl 
court  made  a  rule,  that  a  supersedeas  to  the  exigent  should  I 
allov^ed,  on  payment  of  costs'.  This  practice  of  grantinjf : 
supersedeas  still  continues,  in  cases  which  do  not  require  ^pij 
€ial  bail.  But  upon  a  question  agitated  some  years  ago^jj 
the  court  of  King's  Bench,  whether  in  a  case  originally 
quiring  special  bail,  if  the  defendant  stand  out  to  an  ej 
he  can  come  in  and  appear  to  the  exigent,  without  putting 
special  bail;  it  was  ruled  by  the  courts  that  there  ought  to, 
special  bail.  <'  It  would  be  very  unreasonable,  they 
^  that  the  defendant  should  gain  an  advantage,  by  stan< 
but  till  process  of  outlawry:  He  certainly  ought  not  to^ 
in  a  better  condition  tlien,  than  if  he  had  appeared  at  fii 
And  accordingly  the  direction  given  was,  that  the  fil 
should  not  issue  a  supersedeas,  till  the  defendant  bad 


»  Cat.  Pr.  C.  P,  28.  R.  E.  24  Car.  II.  *  R.  T.  a  Jnci 

»  Jd.  Und.  C.  p. 

*  Append.  Chap.  VI.  j  x  5.  and  for  the  .      ^  The  Question,  as  ttated  hj  Sir  M| 
sherifPs  return  thereto,  see  id.  §  ti^.  Burrow,  vaa    whether  the  defeoA^ 

'  Trye,  infiref.  standing  out  to  an  oiaUwry,  can 

*  Id.  67,  8.  Gilb.  C.  P.  19.  Fort.  39.  in  and  appear  to  the  vutUw^^ 
Barnes,  316.  putting  in  special  bail  t  fiutupoa 

'  Barnes,  319.  it  appears  to  hate  beeb^  at  Mated 

s  Id.  323.  and  see  R.  M.  17  Car^  II.  upon  the  m^^riir,  befaft^w^biiij. 
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xml  bail*.  So  in  the  Common  Pleas,  it  is  a  rule,- that 
rbere  the  defendant  shall  abscond  to  avoid  beingr  arrested^ 
cannot  be  arrested,  although  the  plaintiff  shall  bond  fide 
t  osed  his  best  endeavours  for  that  purpose,  a  gupersedcM 
I  not  be  issued  to  stay  the  proceedings  to  an  outlawry, 
sthe  defendant  shall  have  first  put  in  special  bail  4  and 
the  writ  of  supersedeas  thereupon  issued,  in  case  special 
shall  not  afterwards  be  perfected  according  to  the  course 
le  court,  where  special  bail  is  required  upon  arrests,  shall 
Old,  and  of  no  effect  to  stay  the  plaintiffs  proceeding  to 
mtlawry :  but  the  same  may  be  gone  on  with,  from  the 
!  of  aach  default,  as  if  no  appearance  had  been  entered  or 
ial  bail  filed,  and  shall  not  be  deemed  irregular  or 
aeous,  by  means  of  such  interruption  of  the  proceedings, 
patting  in,  and  not  afterwards  perfecting  special  bail  as 
Bsaid^*• 

the  defendant  be  neither  arrested  nor  appear,  but  make 
alt,  at  five  successive  county  courts  or  hustings,  he  is  out'* 
rfif  a  man,  or  if  a  woman  she  is  waived^  by  the  judgment 
ie  caronerSj  or  of  the  recorder  in  London^;  andthejudg- 
t  of  outlawry  being  returned  by  the  sheriff  upon  the  eonV 
the  filacer^  who  acts  as  clerk  of  the  outlawries  in  the 
fs  Bench'',  will  make  out  a  writ  of  capias  utlagatum^  which 
her  generator  special ^  &nd  may  be  issued  into  any  county, 
out  a  testatum^ ;  nor  is  there  any  occasion,  upon  an  out* 
y  after  judgment,  to  revive  the  judgment  by  scire  facias^ 
a  year  and  a  day*.  But  in  the  Common  Pleas,  a  writ  of 
If  milagalum  cannot  be  sued  ont  and  tested  after  the  death 
edefendant^  And  where  the  judgment  of  outlawry  was 
red  afiter  the  plaintiff *&  death,  the  court  held,  that  a  capias 
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utlagatum  could  not  regularly  be  issued,  without  reviving  th 
judgments 

By  the  general  verit  of  capias  utlagatum^  the  sheriff  is  con 
manded,  ^'  that  he  do  not  omit,  by  reason  of  any  liberty  of  bi 
**  county,  but  that  he  take  the  defendant,  if  he  be  found  % 
*^  his  bailiwick,  and  liim  safety  keep,  so  that  he  may  have  U 
•*  body  in  court,  on  a  general  return  day,  wheresoever^  &€•  i 
*^  in  the  Common  Pleas,  before  the  king's  justices  at  ITdj 
*^  minster^  to  do  and  receive  what  the  court  shall  consider  I 
'<  Aim*"/*  The  defendant  being  taken  by  the  sheriff  on  til 
ivrit,  either  gives  bail  to  appear  and  reverse  the  outlawi^ 
or  remains  in  custody,  until  he  actually  reverse  it,  or  obtil 
a  charter  of  pardon,  or  be  relieved  under  an  insolvent  acts     1 

At  common  law,  the  defendant  c6uld  not  have  been  bail 
when  taken  by  the  sheriff  on  a  capias  utlagatum!^ ;  and 
case  is  particularly  excepted  out  of  the  statutes  23  Hen. 
c.  9.  and  13  Car.  II.  stat.  2.  c.  2.  §  4. ;  by  the  latter  of  wl 
statutes  it  is  expressly  declared,  that  '<  no  sheriff,  &c. 
discharge  any  person  or  persons,  taken  upon  any  writ' 
capias  utlagatumy  out  of  custody,  without  a  lawful 
*'  sedeas  first  had  and  received  for  the  same*/*     But  now, 
statute  4  &  5  W.  &  M.  c.  18.  §  4^  5.  '<  if  any  person 
*^  lawed  in  the  court  of  King's  Bench,  other  than  for  ti 
*^  and  felony,  shall  be  taken  and  arrested,  upon  any 
utlagatum  out  of  the  said  court,  the  sheriff  making  the 
may,  in  aU  cases  where  special  bail  is  not  required  hf  the- 
^  courtf  take  an  attorney's  engagement  under  his  handjij 
^  appear  for  the  defendant,  and  reverse  the  outlawry; 
'^  may  thereupon  discharge  the  defendant  from  such 
'^  and,  in  those  cases  where  special  bail  is  required  by  the 


If 
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lirl,  the  nid  sheriff  shall  and  may  take  security  of  the  de« 
idant  by  bond,  with  one  or  more  sufficient  surety  or 
leties,  in  the  penalty  of  double  the  sum  for  which  special 
J  18  required,  and  no  more>  for  his  appearance  by  attor- 
f  in  court,  at  the  return  of  the  writ,  and  to  do  and  per- 
m  toch  things  as  shall  be  required  by  the  said  court ;  and 
or  such  bond  taken,  may  discharge  the  defendant  from 
said  arrest :  Or,  in  case  the  defendant  shall  not  be  able 
pre  security  as  aforesaid,  be/ore  the  return  of  the  writ, 
shall  and  may  be  discharged^  whenever  he  shall  find 
icioit  security  to  the  sheriff,  for  his  appearance  by  at- 
ley  in  the  said  court,  at  some  return  in  the  ensuing  term, 
reverse  the  outlawry,  and  to  do  and  perform  such  other 
ig  and  thingfs  as  shall  be  required  by  the  said  court%*' 
statute  has  been  construed  not  to  extend  to  criminal 
;  at  least,  to  misdemeanors,  after  conviction^  And  even 
il  cases,  the  defendant  cannot  be  bailed,  where  he  was 
liiable  upon  the  process  to  outlawry"^ ;  for  it  was  the  de- 
>f  the  statute  to  put  him  in  the  same  condition  as  if  he 
ot  been  outlawed :  and  therefore  he  is  not  bailable, 
taken  upon  an  outlawry  ajler  judgment.  Neither,  upon 
atate,  will  the  court  ^restore  goods  taken  upon  a  special 
ntlagatum^ ;  but  they  will  of  course  be  restored,  upon 
eversal  of  the  outlawry*.  A  bankrupt  having  been 
ed  after  outlawry,  and  a  levy  made  on  his  goods  by  the 
-,  under  a  special  writ  of  capias  utlagatum,  the  coort  of 
s  Bench  would  not  relieve  him  on  motion,  in  a  summary 
From  such  arrest  and  levy,  except  upon  the  terms  of  ap- 
g  to  the  action^  and  putting  in  and  perfecting  special  bail ; 
gh  the  plaintiff  had  also  proved  her  debt  under  the  com- 
D^  and  received  a  dividend,  after  which  she  commenced 
tioo  for  the  balanced    And  it  seems,  that  bankruptcy  and 
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certificate  are  no  grounds  for  discharging  a  primmer  in  ctt 
tody  on  a  capias  utlagatum^. 

Where  there  is  no  affidavit  of  a  bailable  cause  of  actiea 
the  sheriff  is  authorized,  by  the  statute,  to  discharge  the  M 
fendant,  on  an  attorney's  undertaking  to  appear  and  reven 
the  outlawry.  But  where  an  affidavit  has  been  made^  Ji 
oua^ht  not  to  be  discharged,  without  giving  the  security  q 
quired  by  the  statute;  which  is  not  a  common  bail  bond,  |M 
a  bond,  with  one  or  more  sufficient  surety  or  sureties,  h 
appearance  by  attorney  at  the  return  of  the  writ,  and  to  d 
and  perform  suck  things  as  shall  he  required  by  the  anuih, 
that  is,  to  put  in  bail  to  a  new  action,  plead  within  a  limitu 
time,  put  the  plaintiff  in  the  same  condition,  and  such  lili| 
matters'^.  And  it  is  not  necessary  that  the  affidavit  should  l| 
made  before  the  outlawry"*,  nor  the  sum  sworn  to  indoTMl 
on  the  capias  utlagatam^ ;  but  it  is  sufficient,  if  there  be  i|| 
affidavit  before  the  defendant  is  discharged :  the  court  hav]||| 
determined,  that  process  of  outlawry  is  not  within  the  ft| 
tutes  for  preventing  frivolous  and  vexatious  arrests^ 

By  the  special  writ  of  capias  ntlagatum,  the  sheriff  is  coM| 
manded,  not  only  to  take  the  defendant,  as  by  the  generd 
writ,  but  also  ''  to  inquire,  by  the  oath  of  honest  and  lawM 
^'  men  of  his  county,  what  goods  and  chattels,  lands  and  %d 
''  nements,  he  hath,  or  had  on  the  day  of  his  outlawry,  or  4 
*^  any  time  afterwards;  and  by  their  oath  to  extend  and  ap 
*'  praise  the  same,  according  to  their  true  value ;  and  to  taki 
^*  them  into  the  king's  hands,  and  safely  keep  them,  so  that 
*<  he  may  answer  to  the  king  for  the  true  value  and  issues  oj 
^'  the  same ;  making  known  what  he  shall  do  thereupon  t| 
^^  the  court,  on  the  return-day'/*     Upon  this  writ,  the  skmi 
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ptnel  n  jury,  who  are  to  make  inqoiry  of  the  ^eocb 
itteb  of  the  defendant,  including  his  debts^  or  chageg  in 
and  also  of  his  leasehold  and  freehold  lands  and  te« 
8 ;  to  appraise  the  goods,  and  to  extend  or  value  the 
ice.  But  they  have  nothing  to  do  with  his  capjfkold^, 
'  property^.  Witnesses  may  he  subpana^d to  attend  the 
on  of  the  inquiry;  and  when  made,  the  sheriff  is  to 
isession  of  the  goods  and  chattels  of  the  defendant,  and 
leasehold  tenements  in  his  own  occupation':  But  be 
yt  oust,  or  disturb  the  possession  of  his  tenants* ;  and 
y  take  the  issues  or  profits  of  his  freehold  tenements^ 
qaisition  should  set  forth,  with  convenient  certainty^ 
)raised  value  of  the  goods;  the  particulars  of  the  debts  f 
t  lands,  &c.  the  defendant  is  seised  or  possessed,  the 
t  parcels^  in  whose  texture,  and  of  what  annual  value, 
reprizes' :  But  the  inquisition,  being  merely  an  office 
uction  or  infonnalion^  does  not  re(|uire  so  much  cer^ 
s  an  office  of  etUitUng^.  And  if  the  lands,  &c.  be  un^ 
^df  there  may  be  a  meUtu  inquirendum^. 

n  the  special  writ  of  capias  utlagatum  is  returned,  it 
be  delivered,  with  the  inquisition  annexed,  to  the 
as  clerk  of  the  exigents  and  outlawries ^  in  the  King's 
or  to  the  clerk  of  the  outlawries,  in  the  Common  Pleas, 
^rwards  filed  in  the  office  of  the  custos  brevium^ ;  from 
a  transcript  is  sent  into  the  Exchequer".    Out  of  this 
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court  there  issaes  a  venditiani  exponas  to  sell  the  goodt^f  a  icm 
facias  to  recover  the  dehts^,  and  a  levari  facias  to  levy  t^ 
issues  and  profits ;  under  which  latter  writ,  the  sheriff  mi| 
take  not  only  the  rent  and  moveables  of  the  party  outlawed 
but  also  the  cattle  of  a  stranger^  levant  and  cauchant  on  \bf^ 
lands  extended^.  In  aid  of  these  writs,  a  bill  may  be  e^ 
hibited  in  the  Exchequer  against  the  outlaw,  to  compel  a  da 
covery  of  his  real  and  personal -estate,  &c.  either  by  the  plaitt 
tiff,  to  enable  him  to  take  out  execution,  or  by  the  attorne| 
general,  on  behalf  of  the  crown"*.  Aiid  it  is  said  to  be  thj 
course  of  that  court,  upon  an  outlawry,  to  prefer  an  in/m 
mationj  in  the  nature  of  a  trover  and  conversion,  against  hii| 
that  hath  the  goods  of  the  party  outlawed*. 

■ 

The  money  raised  by  the  sheriff,  under  these  writs,  beloi^ 
to  the  crown ;  but  the  plaintiff  may  have  it  paid  to  him,  ij 
satisfabtion  of  his  debt  and  costs,  by  applying  to  the  court  | 
Exchequer,  or  lords  of  the  treasury  :  and  he  may  also,  up% 
petition^  to  the  lords  of  the  treasury,  obtain  a  lease  or  grai 
under  the  Exchequer  seal,  of  the  king's  right  to  levy 
profits'.  If  the  money  raised  by  the  sheriff  do  not  exceed 
sum  of  fifty  pounds,  the  court  of  Exchequer,  on  tnotioHf 
order  it  to  be  paid  to  the  plaintiff.  But  if  it  exceed 
sum,  the  plaintiff  must  pelilion  for  it  to  the  lords  of  the  ti 
sury ;  stating  the  amount  of  his  debt,  a  short  abstract  of 
proceedings,  with  the  expences  he  has  been  put  to, 
praying,  in  respect  thereof,  that  the  attorney  general  may 
authorized  to  consent,  on  behalf  of  the  crown,  that  the  mt 
remaining  in  the  sheriff's  hands,  may  be  paid  over  to  the 
titioner^.  This  petition  is  referred,  by  the  lords  of  the 
sury,  to  their  solicitor* ;    who  should  be  furnished   with  I 
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\te  of  the  proceedings  from  the  clerk  in  oonr(%  and  an 
(^9  aworo  before  a  baron,  of  the  amount  of  the  debt 
ts:  whereupon  he  will  make  his  reporP,  which  should 
[  with  the  clerk  of  the  treasnry.  A  warrant  is  then 
under  the  king's  sign  manual,  for  the  attorney-general 
his  consent  to  an  order,  pursuant  to  the  prayer  of  the 
' :  upon  which  a  motion  is  mniie  in  the  court  of  Ex* 
r;  and  the  attorney  general  consenting,  an  order  is 
accordingly*.  This  order  must  be  engrossed,  and 
ler  seal,  with  a  subpigna^  annexed  to  peiform  it ;  and 
*iff  being  served  therewith,  must  pay  over  the  money, 
be  liable  to  an  attachment'. 

ing  thus  shewn  the  consequences  of  an  outlawry,  I 
'oceed  to  consider  the  mode  of  reversing  it,  where  the 
utlawed  comes  in  gratis^  or  in  consequence  of  an  arrest 
le  capias  utlagatum.  There  are  two  ways  of  reversing 
awry;  Ist,  by  «;ri*  of  err 01^^  returnable  coram  Mofrti^  i 
»y  motion^  founded  on  a  plea,  averment^  or  suggestion, 
matter  apparent,  as  in  respect  of  a  supersedeas^  omission 
ess,  variance,  or  other  matter  apparent  on  the  record : 
t,  in  these  cases,  some  have  holden,  that  in  another 
le  defendant  is  driven  to  his  writ  of  error.  But  for 
tatter  of  fact,  as  death,  imprisonment,  service  of  the 
kc.  he  is  driven  to  his  writ  of  error,  unless  it  be  in 
$e  of  felony,  and  there  infavorem  vitm  he  may  plead  it. 
lere  is  an  old  rule  of  court,  in  the  Common  Pleas,  that 
of  error  shall  not  be  allowed,  nor  any  record  removed^ 
t  of  cfe  non  molestando  or  supersedeas  g^nted,  before 
nanifest  error  be  shewn  to  the  court,  in  term*time,  or 
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in  vacmtion  to  soma  of  the  justices,  and  by  them  allowed*, 
seems,  however,  to  be  discretionary  in  the  coarts  to  relieve  I 
motion,  or  put  the  parties  to  a  writ  of  error ;  and  of  late  yci 
they  have  gone  further  than  heretofore  upon  motion,  the  mo 
effectually  to  expedite  justice,  save  ex  pence,  and  preserve  tl 
credit  and  character  of  the  defendant^. 

It  was  not  formerly  usual  for  the  courts  to  reverse  an  w 
lawry  upon  motion,  for  error  in  fact ;  the  defendant  being  p 
to  his  writ  of  error  for  reversing  it*.  But  now,  where  it  a 
pears  by  affidavit,  that  he  was  imprisoned',  or  beyond  se 
at  the  time  of  the  exigent  awarded,  the  courts,  for  avoiding  c 
cuity,  will  reverse  the  outlawry  upon  motion.  And  in  ah 
iase,  it  was  so  reversed  by  the  court  of  Common  Pleas, 
though  it  was  sworn,  that  the  defendant  went  beyond  w 
in  order  to  avoid  the  process'.  On  a  writ  of  error  to  revei 
an  outlawry,  issue  being  joined  on  an  assignment  that  t 
outlaw  was  beyond  sea,  at  the  time  of  suing  out  the  w 
of  exigent^  and  from  thence  until  the  time  of  pronouncing  1 
mitiawry,  and  the  plaintiff  in  error  having  proved  the  pi 
vious  proceedings^  and  that  the  outlaw  was  abroad  at  t 
time  of  suing  out  the  exigent^  the  court  of  Common  Pleas  b( 
this  to  be  sufficient,  without  proving  the  time  when  the  jad 
ment  of  outlawry  was  pronounced,  or  that  the  defendant  ¥ 
then  abroad'. 

The  defendant  must  appear,  before  he  can  move  to  reve 
mn  outlawry^.  And  in  order  to  reverse  it  at  common  law, 
was  necessary  that  he  should  appear  in  person ;  it  not  bei 
itemed  sufficient  for  him  to  appear  by  attomeyK    But  nc 
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:e  4  &  5  W.  &  M.  c.  18.  §  3.  for  the  more  speedy  and 
ersing  of  ontlawries  in  the  court  of  King's  Bench, 
rson  outlawed  therein,  for  any  cause  matter  or  thing 
never,  treason  and  felony  only  excepted,  shall  be  com- 
.  to  come  or  appear  in  person  in  the  said  coiirti  to 
e  soch  outlawry ;  but  shall  or  may  appear  by  attorney^ 
averse  the  same  without  bail,  in  all  cases  except  where 
{  bail  shall  be  ordered  by  the  said  court/' 

'e  lixt.  allowance  of  a  writ  of  error,  or  reversing  an 
Yf  by  plea  or  otherwise,  for  n^ant  of  proclmnationSp 
ite  of  Elizabeth*  requires,  *'  that  the  defendant  in  the 
lal  action  shall  put  in   bail,  not  only  to  appear  and 
cr  the  plaintiff,  in  a  new  action  to  be  commenced  for 
lose  mentioned  in  the  former^,  but  also  to  satisfy  the 
'mnation,    if  the  plaintiff  shall  begin  his  suit  before 
nd  of  tnfo  terms  next  after  allowing  the  writ  of  error, 
lerwise  avoiding  the  said   ontlawryV    On  reversing 
lawry,  for  any  other  error  in  law  besides  the  want  of 
lations,  it  was  long  unsettled,  whether  the  defendant 
be  obliged  to  put  in  special  bail.     In  the  earlier  cases 
lemibject,  it  was  determined  that  he  should'':  But  there 
es  to  the  contrary,  in  the  time  of  Holt,  Ch.  J.*;  and 
if  them'  it  is  said,  that  if  the  party  outlawed  come  in 
apon  the  return  of  the  exigent^  &c.  he  may  be  ad- 
by  motion  to  reverse  the  outlawry,  for  any  other  cause 
rant  of  proclamations,  without   putting  in  'bail ;  but  if 
e  in  by  cepi  corpwj  be  shall  not  be  admitted  to  reverse 
yaX  appearing  in  person,  as  in  such  case  he  was  obliged 
ht  common  law,  or  putting  in  bail  with  the  sheriff  for 
learance  upon  the  return  of  cepi  corpus ,  and  for  doing 


Sliz.  c.  3-  $   3   2  Salk.  496.  ^  R.  M.  ift  GfO.I.C.P.  «rr«r4/. 

reason  seems  to  be,  that  the  'Lit.Rep*  301.  Garth*  4^9.   i  Ld« 

I  defermtned  by  the  outlawry  ;  Raym.  349.  S.  C*  GiJU  C.  P.  19. 

0|uefitly  the  (rfaintifF cannot  de-  *  it  Mod.  545.   x  Ld.  Rnym.  605. 

3D  it,  but   must  bring  a  new  S.C.  a  Saik.  496. 

Zto.  £Hz.  707.  but  see  March,  ^  2  Salk.  496. 
k/oi/.  Chap.  XVI. 
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vlmt  the  court  shall  cinder.  In  two  sobsequent  casenF,  hail 
ever,  special  bail  was  put  in,  upon  reversing  tlie  outlawry] 
for  errors  in  law,  though  it  does  not  appear  but  that  the  pai^ 
came  in  gratis ^  At  lengthy  in  the  case  of  Serecold  y.  Ht 
san^f  the  court,  upon  considering  the  words  of  the  4  k 
W.  &  M.  c.  18.  §  3.  which  empowers  the  outlaw  to  .a] 
by  attorney,  and  says,  ''  the  outlawry  shall  be  reversed  wi 
out  bail,,  in  all  cases  except  where  special  bail  shall  be 
dered  by  tho  court/*  declared  they  were  of  opinion,  they 
a  discretionary  power  to  require  it  or  not ;  and  that  the 
of  an  affidavit  before  the  outlawry  was  no  objection^ 
that"*  is  only  requisite  to  warrant  an  arrest :  and  though 
31  EUz.  c.  3.  §  3.  be  the  only  act  that  expresdy  requires 
it  is  not  to  be  inferred  from  thence,  that  in  other  cases  it 
not  to  be  insisted  on ;  for  that  act  makes  a  new  error,  and  tkl 
bail  upon  it  is  absolutely  to  pay  the  condemnation  mmMy 
And  accordingly,  it  is  now  settled,  that  on  reversing  an 
lawry,  for  any  other  error  in  law  besides  the  want  of 
clamations,  the  bail  is  common  or  special^  in  like  mano^TH 
upon  the  arrest*  Where  special  bail  is  required,  it  need 
be  put  in  before  the  allowance  of  the  writ  of  error ;  hot. 
is  well  enough,  if  put  in  at  any  time  before  the  reversal^ 
in  a  late  case  it  was  determined,  that  upon  a  writ  of 
prosecuted  by  the  defendant  in  person^  to  reverse  an  outlaw 
in  a  civil  action,  for  a  common  law  error,  the  recognis 
of  bail  is  to  be  taken  in  the  common  alternative  form,  to 
the  condemnation  money  or  render  the  principal,  and  not 
solutely  to  pay  the  condemnation  money*,  as  in  the  case 
revei*sing  an  outlawry  upon  the  statute  31  Eliz.  c.  3.  for 
of  proclamations^  And  though  in  that  case  it  was  said,  tfail 
if  a  party  ask  of  the  court  to  interfere  by  motion,  where  111 


|i  z  Wils.  4.  MarAi  Be  Duckm^  a  Str.  ^  i  Ld.  Raym.  605*  %  Scr.  9$!^. 

^5 1,  a  Banuurd.  K.  &  298.  S.  C.  Baniard.  K«  B.  298.  S.  C                a 

^aStr.  1 178,  9.  I  Wilt.  3.  S.C  «  iiEatt,6as.4'l^^u**^(« 

and  fi>r  s  fuller  n  te  of  tUi  oici  tee  12  ^^h  I4<« 
Salt,  624, 9M  M|jr« 
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Imbo  right  to  their  interference,  but  only  apon  error  brooghtt 
ttej  may  impose  upon  him  what  terms  they  think  jnst^  yet  ia 
t  nhseqnent  case,  the  court  of  King's  Bench,  upon  motion^ 
'Jmfsed  the  outlawry  of  the  defendant  in  a  civil  suit,  upon  his 
fottmg  in  bail  in  the  alternatiTe,  and  paying  all  costs,  including 
^y  which  might  have  been  incurred  in  the  court  of  £xchequer\ 
in  the  Common  Pleas,  where  the  defendant  is  of  right  en« 
to  reverse  the  outlawry  on  error  brought,  the  court  will 
e  him  on  motion,  without  imposing  any  other  terms  thau 
lent  of  costs,  and  putting  in  special  bail,  when  necessary, 
tendering  the  defendant^.  And  the  recognizance  of  bail  in 
court,  which  is  in  the  alternative,  to  pay  the  condemnatioa 
ley  or  render  the  defendant,  as  in  the  King's  Bench,  may 
taken  in  the  original  cause*. 

In  the  Common  Pleas,  when  a  defendant  is  outlawed  on  a 
imoD  original  in  trespass  ifoart  claugum  jfiregitf  he  has  a  right 
reverse  it  at  his  own  expence,  on  entering  a  common  appear- 
and payment  of  costs' :  But  special  bail  is  required  on 
ting  an  outlawry,  where  the  sum  in  the  original  amounts 
\f^Ut§i  pounds  or  upwards^.  And  in  that  court,  no  outlawry 
be  reversed,  after  the  death  of  the  plaintiff  in  the  action. 
It  the  defendant's  appearance,  and  putting  in  special  bail, 
lPrai|nired,  to  the  executor  or  administrator  of  the  plaintiff; 
1^  to  bosband  and  wife,  where  the  wife,  whilst  a  feme  sole, 
Itod  the  defendant  to  an  outlawry  before  marriage :  provided 
%b  plaintiff's  attorney  do,  within  fattrteen  days  after  notice 
jpfj^i  to  him  of  the  defendant's  intention  to  reverse  the  out- 

I 

g  *i]i8iikftSeL409.  batseeiaMod.  ^4Taaat.69i. 

HS.fn'  ifabt  Ch.  J.  a  Salk.  496.  i  Ld.  •  IJ.  ihld. 

BijfaL  349.  Carth.  4^9.    PhURps  ▼.  '  Barnes,  324. 

mtftmfomp  M.  s6  Geo.  III.    Btrwk  ^  R.  T.  1  Jm.  II.  C.  P.  Fonnedy, 

r.  FmrlAh  E«  3'  ^^'  H^*  K*  B*  I*"P*  (p^cial  bail  was  not  rehired,  unlets  the 

IL  B.  61 1»  8  East,  jay.  &  see  R.  M.  ram  amounted  to  tweniy  pounds  or  up. 

1B34.  $X3.]LH.  a  Ccr.  I.  $  a.  C.  P.  wards.  R.H.  a  Ctfr.I.  $  2.  R.  M.  17 

Bp.  Fr.  C.  P.  S9.  .fivpfff  326.  Car.  IL  C.  P. 
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Ifiwry,  deliver  to  the  protbonotnry  the  name  of  the  (daiotM 
executor  or  admin istrator*. 

In  general,  an  outlawry  can  only  be  reversed  upon  payimi 
of  costs :  But  if  the  process  has  been  abused,  and  made  sol 
servient  to  pnrposes  of  oppression,  as  where  a  man  has  bea 
outlawed,  who  was  already  in  prison  at  the  plaintiflTs  wM 
or  being  at  large  did  not  abscond,  but  appeared  publicly,  «ai 
might  have  been  arrested  or  served  with  proce86%  the  court,  0 
motion,  will  order  the  plaintiflf  to  reverse  the  outlawry  at  kj 
own  expence. 

In  the  Common  Pleas,  the  reversal  is  entered  on  the  sani 

roll  where  the  exigent  is  awarded^.     A.nd  on  reversing  the  oa| 

lawry,  the  defendant  must  pay  to  the  plaintiff  or  his  attoroej 

or  leave  in  court  for  him,  the  full  and  just  costs  of  suit  to  tk 

exigrnt:  And  where  the  plaintiff,  by  virtue  of  such  outlawij 

hath  taken  an  inquisition,  and  extended  the  goods,  &c.  of 

outlaw  into  the  king's  hands,  and  returned  the  same  into 

Exchequer,  such  further  just  and  reasonable  costs  shall  be 

by  the  prothonotary,  and  likewise  paid  to  the  plaintiff  or 

attorney,  or  left  in  court,  as  the  plaintiff  hath  been  at  in  takii 

and  prosecuting  the  said  inquisition,  before  any  certificate 

8uch  reversal  shall  be  made  by  the  clerk  gf  the  outlawrii 

Also,   where   an   outlawry  hath    been    transcribed   into 

Exchequer,  and  process  made  out  thereupon,  and  afterWi 

such  outlawry  is  reversed,  before  any  judgment  shall  he 

tered  for  removing  the  king's  hands,  and  the  party  outlai 

restored  to  his  possession,  the  prosecutor  of  the  outlawry 

be  paid  such  costs  as  shall  be  taxed  by  the  remembrancer 

his  deputy    for  the  proceedings  in  that  courts     But  with  iUJ 


*R.  T.2.^iic.lI.C.P.andsceBarDe9,  6i.   7B.   i$i.  Barnet^  310.  S*C.  j| 

3*3- 3a5«  3»i,  2, 3^                                         ., 

^  ft  Vent.  46.  2  Salk,  495.  BarDcSy  <>  R.  H.  &  Car.  I.  §  4.  C.  P.          j 

521.  «R.  T.  a  Joe.  II.  sad  see  R.li 

^T.  Jon.  211.  Comb.  19.   12  Mod.  ij  Car.  ll.CP.                              J 

4!  3«  2  WUs  1 2;.  but  see  Cu.  Pr.  C.  P.  '  R.  T.  i  W.  Ir  M.  C.  P.  BanM»  3^ 
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^ODy  no  defendant  who  shall  appear  and  reverse  pn 
imry,  shall  upon  such  reversal  pay  for  costs  to  the  plaintifi; 
(om  of  money  exceeding  the  usual  costs  of  the  exigent  in 
/ommon  Pleas,  together  with  the  fine  to  the  king  upon 
riginal  writ,  if  any  was  paid;  and  all  further  costs  shall 
spited,  until  the  time  of  signing  judgment  for  the  plaintifi^. 

hen  the  outlawry  is  reversed,  or  the  defendant  has  ob- 
rl  a  charter  of  pardon,  he  may  })e  discharged,  if  in  custody, 
rit  of  supersedeas^ ;  and  his  property^,  if  taken  into  the 
4  hands,  shall  be  restored  to  him,  by  writ  of  amoveas 
$9  or  otherwise,  according  to  the  course  of  the  Exchequer*, 
ivhere  a  sheriiTs  officer,  being  in  possession  of  the  tenant's 
B  under  an  outlawry,  made  a  distress  for  rent,  and  sold  the 
\  so  distrained,  and  afterwards  the  outlawry  was  reversed  j 
s  ruled,  that  the  officer  was  liable  to  pay  the  produce  of 
oods  to  the  landlord,  in  an  action  for  money  had  and 
ed*.  Where  the  defendant  has  obtained  a  charter  of 
n,  be  most  sue  out  a  scire  facias^  to  give  notice  thereof 
I  plaintiff,  in  order  that  he  may  further  prosecute  his 
I,  if  be  think  proper'. 

Biy  outlawry  determines  upon  the  death  of  the  party 
neA :  and  if  the  party  was  outlawed  in  a  ctt;i7  suit,  the 
lentatives  of  the  outlaw  shall  have  restoration  of  the 
leized,  or  of  the  personal  effects,  if  they  remain  in  the 
fa  hands  undisposed  of;  but  in  cn'mtita/ cases,  outlawry 
\  an  entire  forfeiture  of  the  outlaw's  estate,  both  real  and 
laL  In  order  to  reverse  an  outlawry  on  deaths  there 
be  a  certiBcate  from  the  minister  of  the  parish,  where  the 
or  was  buried,  and  likewise  an  affidavit  of  his  death. 


r.  33  Car.  II.  C.  P.  *  Trye,  90.  fio:t  146. 

Civ.  II.  itat.  a.  c.  a.  %  4.  Trye,  •  7  Durnf.  &  East,  259. 

dtce  Append  Chap,  VI.  $35,6.  'Trye,  134.  154.  and  for  the  form  •£ 

10  chattels  real^  tee  Cro.  £liz.  this  writ,  and  of  the  return  thereto,  tea 

ITeni.  3ia«  finnb.  loj.  and  as  to  Append.  Chap.  VI.  §  38,  9, 40. 

|tarMHi4iee5Mod.6u 
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tikftt  was-  acquainted  with  him,  antl  was  presefti 
«jr^rtal;  in  which  affidavit  the  party  should  b( 
li*.  lo  the  outlawry.  But  though  outlawry  determine 
^^  •«!»  d^^h  of  the  outlaw,  yet  before  the  king's  hands  ca 
V  ^.it\>^cU  ttMUi  the  lands  or  goods  seized,  such  death  mnsth 
■v.avi<^>  iukI  judgment  entered  up  thereon  in  the  Excheqatf 
.4>v>u  ib^  plea  being  confessed  by  the  attorney  generaL  At 
)U  hl^c  manner,  if  the  outlawry  be  reversed,  (which  mnstb 
iliuic  iu  the  court  where  the  action  was  originally  brought,)  k 
any  other  reason,  a  certificate  of  such  reversal  from  the  chj^ 
ul'  ihe  outlawries  must  be  pleaded  and  confessed,  and  judgmtfl 
ciktcred  up  thereon  in  the  Exchequer,  before  the  king*s  b«ri| 
cuu  be  amoved.  These  proceedings  are  in  the  nature  of  a 
gertion  upon  the  roll,  in  the  court  of  Exchequer;  and  the  ji 
uient  of  the  barons  is,  **  that  his  majesty's  hands  be 
**  moved  from  the  possession  of  the  premises,  &c\"  The  plet  < 
this  case  may  be  put  in  by  any  person;  for  though  the  judgi 
be,  that  he  shall  be  restored  to  the  possession  of  the  premises,; 
it  gives  no  title  to  the  lands:  but  in  order  to  discbarge 
sheriff,  the  judgment  roll  must  be  carried  to  the  pipe  oi 
that  a  quietus  may  be  made  thereupon.  If  after  such  judj 
any  difficulty  attends  the  getting  possession,  a  writ  of  ami 
iha^us  must  be  sued  out  of  the  Exchequer,  directed  to 
sheriff,  who  vtill  thereupon  deliver  possession\ 


•  Append.  Chap.  VI.  §  37.         *  a  Sd.  Pr.  421,  Ac. 
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Biu.  of  Middlesex  aixd  Latitat,  anc^suBSEatJENT 
^'Ess  thereon^  in  the  King's  Bench  ;  and  of  the  Capias 

RE  CLAUSUM  FRBGIT,  ifC.  in  the  COMMON  PuSAS. 

!ill  of  3IiddU9ex  or  Latitat  is  the  ordinary  mode  of 
^minencing  actions  in  the  court  of  Ring's  Bench, 
unprivileged  persons:  And  a  latitat  being  a  kind  of 
I  in  that  court%  may  be  issued  in  the  first  instance^ 
t  previously  suing  out  a  bill  of  Middlesex^.  But  this 
if  commencing  actions  is  not  applicable  to  peers  of  the 
corporations,  or  hundredors  on  the  statutes  of  hue  and 
::.  who  not  being  subject  to  a  capias,  must  be  sued  by 
1  writ ;  nor  to  members  of  the  house  of  commons,  who 
same  reason  must  be  sued  by  original  writ,  or  by  hill' 
real  cause  of  action,  stating  them  to  have  privilege  of 
lent.  And  there  is  no  need  of  any  process  for  com- 
g  actions  against  attomies  or  officers,  who  are  supposed 
tlready  present  in  court ;  nor  against  prisoners  in  the 
custody  of  the  marshal. 

bill  of  Middlesex  or  latitat  is  in  general  considered 
as  process  to  bring  the  defendant  into  court.  It  may 
re  be  sued  out,  though  the  defendant  cannot  be  arrested 
» before  the  cause  of  action'';  and  the  plaintiff  is  allowed 


I.  233..    a  Ld.  Raym.  883.        ^3E£8t»i27.   In  this  case,  a  writ  of 

6.  !aiiiat,  iwaifA  agaiqtt  a /k^yr,  was  |uprr« 
lep.  156.  Z78.  z  ^^.  53. 60.  teded  on  motiony  grounded  00  4a  offiot 
3.  a  Ld.  Raynu  88o.  1  Str.  copy  of  the  ykriirf/l^,  in  which  the  defen* 
r.  736.  2  Ld.  Raym.  1441.  dant  was  atiled  JArofl  ••  and  lee}  Maiilo 
lei^  ^58.  %  Bar.  961.  i  Blac.  &  Sel.  88.  anU,  1 14*  i  $. 

&C.  3  Bar,  U41.  iBIac^        *Cro.  Eliz.  271.  Cro.  Jac.  561.  i 

.    S.  C.    2   Pbc.  Rep.  935,  Vent.  08.  8  It^d.  3^43-  <  Wfl<r  ^^^* 

7.  344*  ^  Bttr.967*  Doyg.  6^..^  1^  yj,  . 
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to  g'ive  in  evidence  a  cause  of  action  arising  after  it  is  sqed  out, 
and  before  the  exhibiting  of  the  bill,  as  well  in  the  case  ol 
bailable  as  serviceable  writs*.  It  has  been  frequently  mUi 
however,  that  for  certain  purposes,  a  bill  of  Middlesex  or  JatiUi 
out  of  the  King*s  Bench,  may  be  taken  to  be  in  nature  of  H 
original  writ  in  the  Common  Pleas^;  and  a  latitat^  even  witboij 
a  bill  of  Middlesex^  if  properly  issued,  and  continued  on  tl| 
roll,  has  been  holden  to  be  a  good  commencement  of  the  s«| 
to  avoid  a  plea  of  the  statute  of  limitations^,  or  a  tender 
after  suing  it  out"*.  It  was  indeed  said  by  Holt^  Ch.  J. 
there  is  a  difference  between  a  civil  action,  and  an  action  gii 
by  a  statute  ;  for  in  the  first  case,  the  suing  out  a  latiUU  wil 
th^time,  and  continuing  it  afterwards,  will  be  sufficient ; 
in  the  other  case,  if  the  party  proceed  by  bill,  he  ought  to 
his  bill  within  time,  that  it  may  appear  to  be  upon  the 
itself".  But  upon  a  writ  of  error,  all  the  judges  in  the  Ezd 
quer  chamber  held,  that  a  latitat  is  a  kind  of  original  in 
King's  Bench^  And  accordingly,  in  two  subsequent  caseS^ 
*was  holden  to  be  a  good  commencement  of  the  suit  in  a 
action.  Hence  it  appears,  that  a  latitat  may  be  considei 
either  as  the  commencement  of  the  action,  or  only  as  pi 
to  bring  the  defendant  into  court,  at  the  efec/touof  the  plainj 
Though  if  it  be  stated  as  the  commencement  of  the  action, 
avoid  a  tendert  the  defendant  may  deny  that  the  plaintiff 
any  cause  of  action  at  the  time  of  suing  it  out* ;  or  if  it 
replied  to  a  plea  of  the  statute  of  limitations,  the  defeni 
in  order  to  maintain  his  plea,  may  aver  the  real  time  of  suing 
out,  in  opposition  to  the  testf^. 


^  Cowp.  4$4.  7  Duraf.  it  East,  4. 
4  East,  7$.  and  tte  %  Wms.  Saond.  i. 

(0- 

^Sty.  Rep.  156.  Qarth.  233.  2  Ld. 
Raym.  883.  i  Wils.  147.  Cowp.  456. 

^jtate,^^.  2  Wins.  Saund.  i.  (i.) 

'  Cro.  Car.  264.  i  Wil^  Z4i«  botsee 
iBot.  Jt  Pul.  330. 

•^fckrtl  233. 

^  2  Ld-  lUyin.  883.  Cowp.  456. 

>  BrUlget  V.  Kmnptm,  and  Hardhum 


T.  Whitaier,  cited  in  2  Bar.  Qjo.  3 
1243.  Cowp.  454.  2  Eaft,  574. 

*»BuI.  Ni.  Pri.  ijij.  I  was. 
Pugh  V.  Mart'uh  H.^4  Geo.  IIL 
and  see  8  Durnf.  Sc  East,  628.  a 
Saond.  i.  (i). 

» I  Wfls.  141. 

^  2  Bur.  9$o.  and  see  4  Eap.  Kep.* 
x6i.'as  tomdtmrtof  tke< 
of  the  actionize* 
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leiently,  it  seems,  the  process  in  trespass  in  the  King's 
ifay  was  founded  on  a  plaint  or  querilur^  entered  on  the 
ds  of  the  court :  and  the  first  process  thereon  was  a  precept 
tore  of  an  attachmeiU^  ;  upon  which  the  sherift'  returned, 
'  that  he  had  attached  the  defendanf",  or  that  he  had 
]g  by  which  be  could  be  attached"*.  On  the  latter  return^ 
defendant  did  not  appear,  there  issued  into  Middlesex^  or 
coanty  where  the  coort  sat,  a  precept  in  nature  of  a 
r,  commanding  the  sheriff  of  that  county  to  take  the 
ianiy  if  be  should  be  found  in  his  bailiwick,  and  safely 
lim,  so  that  he  might  have  his  body  before  the  king,  at  a 
Q  time  and  place  therein  mentioned,  to  answer  the 
iffy  in  a  plea  of  trespass^ ^  &c.  This  precept  being  qpw 
IS  the  first  process  in  trespass^  when  the  defendant  is  in 
lesejT,  is  therefore  called  a  bill  of  Middlesex.  And  it  is 
oper  process,  where  the  defendant  resides  in  that  county ; 
g  holden  thata  ^ttat,  directed  to  the  sheriff  of  Middlesex^ 
^aHL  If  the  defendant  cannot  be  arrested  upon,  or 
1  with  a  copy  of  this  process,  the  plaintiff  may  sue  out  an' 
andafter  that  (if  necessary,)  a  pUiries  bill  of  Middlesex ; 
anding  the  sheriff,  as  hafore^  or  as  oftentimes,  he  has  been 
anded,  to  take  the  defendant,  kc\ 


;  if  the  defendant  be  not  in  Middlesex,  the  plaintiff  must 
t  a  writ  of  latitat,  or  testatum  bill  of  Middlesex,  directed 
sheriff  or  sheriffs  of  the  county  where  he  is  supposed  to 


«od.Chap.  VII.  f  I.  In  Trye's 
mblishccl  in  16849  it  is  said,  that 
ne  fcreral  files  of  these  plaints^ 
laimDg  in  the  former  upper  trea- 
lie  Basg*f  Bench ;  and  the  profits 
Iroai  them  were  formerly  so  con- 
f,  that  they  were  always  excepted 
hief  justicet  out  of  the  grant  of 
»  of  €utUt  irevlum  :  p.  98.  100. 
Rich.  Pr.  K.  B.  24.  2  H.  Blac. 

r,  99^  Stat.  8  Eliz.  c.  2.  Brown's 
Cymvy   526.  and  see  Append* 


Chap.  VII.  ;  a. 

«  Append.Chap.  VII.  #3. 

^  Id.  S  4. 

•/</.  §  6.  21. 

'  I  Maule&  Sel.  442. 

'  But  an  aBat  writ,  being  founded  00 
the  sheriiTs  return  of  non  est  inventus^ 
cannot  be  sued  out,  where  the  service  of 
the  first  is  complete.  HoUoway  t*  IVhat^ 
ley,  T./^i  Geo.  III.  K.B. 

^  Append.  Chap.  VII.  $  9. 24. 

I  Trye,  99. 
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be,  reciting  the  former  process  and  its  return,  and  mggei 
that  It  is  sufficiently  testified^  the  defendant  lurks  and  seer 
himself  in  their  county*.  This  writ  may  be  issued  in  the  : 
instance^;  and  if  it  prove  ineffectual,  the  plaintiff  may 
out  an  alias,  and  after  that  (if  necessary,)  a  pluries  Uttiiat^ 
more  properly  speaking,  an  alias  or  pluries  capiat^,  (for  tl 
writs  do  not  contain  any  testatum^  or  suggestion  of  a  latiU 
and  the  pluries  may  be  repeated,  from  time  to  time,  till 
defendant  be  arrested,  or  served  with  a  copy  of  it :  Thoi 
according  to  some  books^  there  must  be  a  new  latitat,  a 
four  terms  from  the  time  of  suing  out  the  first.  In  anj 
these  writs,  there  may  be  a  clause  of  non  onkittas,  command 
tht  sheriff,  that  he  do  not  omit,  on  account  of  any  liberty 
bis  county,  but  that  he  enter  the  same,  &c*.  And  by  theli 
established  and  recognized  practice  of  the  court,  a  non  omi 
writ  may  be  issued  in  the  first  instance,  without  suing  ori 
previous  writ,  and  waiting  for  the  sherift's  return  of  mani 
haUivo,  qui  nullum  dedit  responsum^.  In  actions  not  baild 
if  the  plaintiff  sue  qui  tam^,  or  as  executor  or  administrd 
or  assignee  of  a  bankrupt,  &c.  the  process  need  not  state  1 
special  character  in  which  he  sties.  But  every  subsequent  n 
should  correspond  with  that  which  has  gone  before,  in  • 
names  of  the  parties:  Therefore,  where  an  action  i 
brought  against  Bates  and  another,  for  an  act  done 
them  as  justices  of  the  peace,  and  the  latitat  against  Bi 
was  by  the  name  of  William,  and  the  alias  by  the  oami 
John,  the  court  thought  the  proceedings  irregular,  and  set  Ui 
aside,  as  far  as  they  respected  Bates\ 

The  plaintiff  was  formerly  allowed  to  join  four  defendai 
for  separate  causes  of  action,  in  one   writ;  and  to  ded 


«  Append.  Chip.  VII.  j  i  u  %%.  *  Append.  Chap.  VII.  |  26. 33. 

*-rfiK^,  147.  '9  East,  330. 

•  Append.  Chap.  VII.  J  19.  3'*  *  *  S^*"*  '*32»  ^  Blac.  Hep.  ;« 

*  Hans,  introd.  i.  P«c«  epit  K.  B.  ».  Wils.  141.  S.  C- 

T^men  quart.  ^  3  Dnmf.  &  East,  6^o. 
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It  them  severally*.  Aad  this  is  still  allowed,  where 
rocess  is  not  bailable^.  But  where  the  process  is  bail- 
^  plaintiff  cannot  now  join  several  defendants  in  one 
hr  distinct  causes  of  action^.  And  if  the  plaintiff  hold 
efendants  to  bail  on  a  joint  writ,  and  declare  against 
severally,  the  court  will  set  aside  the  declaration  and 
[uent  proceedings  for  irregularity^ 

)  bill  of  Middlesex,  and  other  process  into  that  county, 
ued  out  of  the  bill  of  Middlesex  office,  and  signed  by 
Brk,  but  not  sealed.  The  latitat,  and  other  process 
n,  are  issued  and  signed  by  the  signer  of  the  writs  ia 
iog*s  Bench  office,  and  afterwards  sealed  at  the  seal 

The  clerk,  according  to  ancient  orders,  was  upon  the 
r  of  every  writ  of  alias  &  pluries  capias f  and  of  every 
nittast  to  subscribe  under  the  same,  the  term  when  the 

was  sued  forth ;  and  no  such  writ  could  be  signed  in 
ime,  before  a  note  was  delivered  in,  subscribed  with  the 
vhea  the  latitat  was  sued  forth,  for  the  entering  of  the 

and  in  vacation  time,  the  clerks  were  to  enter  every 
JTit,  before  it  was  signed*.  At  the  time  of  issuing  the 
Middlesex  or  latitat,  &c.  the  plaintiff's  attorney  should 
*  to  the  officer  a  prtecipe^t  or  note  of  instructions ;  to- 

with  a  memorandum  or  minute  of  his  warrant,  duly 
id<«  And  it  is  usual  to  mal^e  the  affidavit  of  the  cause 
on  at  the  same  time,  before  the  officer  or  his  deputy. 

K>int  of  form,  the  bill  of  Middlesex  and  latitat,  &c.  are 
n  or  special.     Before  the  making  of  the  statute  13  Car. 


!•  Bep.   74«  4  Durof.  &  East,  *  4  East*  589*  z  Maule  &  Sel.  $5.  x 

Bot.  &  Pul.  49.  s  New  Rep.  C.  P.  82. 

(Uty  ▼.  Burgestt  T.  32  Geo.  z  Marsh.  274.  andiee  ^  Durnf.  &  Eait, 

B.  4  Darnf.  Sc  East,  697.    i  722. 

'ul.  49.  iMauie  &  Sel.  55.  *  B.  T.  1656.  n^.  i.  K.  B. 

mui  r.  JohmoHf    4  Durnf.  ii  *  Append.  Chap.  VII.  $5.8.  zo  z8. 

;.  HoHomJ  v.   RtciarJsi  T.  32  20.  23.  25.27.  30.32.  54. 

.  EL  B.  4  Durof.  k  Eait^  697.  ■  2$  G«o.  IIL  c.  80.^  13.  jlnle^  87. 

;  Ihal.  29«'  49*  and  see  Append.  C|iap.  IIL|  y 
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II.  Stat.  2.  c.  2.  a  defeildant  mip^ht  have  been  arrested  an 
holden  to  bail  for  any  smn  of  money,  upon  a  common  bill  < 
Middlesex  or  laiitaty  &c.  not  expressing  the  particular  Gam 
of  action.  It  consequently  happened,  that  he  was  frequentl 
arrested,  and  holden  to  bail  or  imprisoned,  for  a  hirge  sum  i 
money,  when  perhaps  there  was  no  real  plaintiff,  or  little  t 
no  cause  of  action*.  To  remedy  this  mischief,  it  was  e 
acted,  that  "  no  person  arrested  by  any  sheriff,  &c.  by  fon 
*'  or  colour  of  any  bailable  writ,  bill  or  process,  issuing  outi 
^^  the  King\s  Bench,  wherein  the  certainty  and  true  cause  \ 
^'  action  is  not  expressed  particularly,  shall  be  compelled  I 
^  give  security  for  his  appearance,  in  any  penalty  or  sum  i 
<•  money,  exceeding  the  sum  oi forty  pounds**.**  This  statoh 
says  Mr.  Justice  BIackstone%  (without  any  such  ]ntentioD| 
the  makers,)  had  like  to  have  ousted  the  King's  Bench  of  ^ 
its  jurisdiction  over  civil  injuries  without  force;  for  as  the  Uj 
of  IVJiddlesex  was  framed  only  for  actions  of  trespass,  adl| 
fendant  could  not  be  arrested  and  holden  to  bail  therenpoi 
for  breaches  of  civil  contracts.  But  notwithstanding  tU 
statute,  the  defendant  might  still  be  arrested,  and' holden  | 
bail,  upon  a  common  bill  of  Middlesex  or  latitat,  &c.  for  a^ 
sum  not  exceedingybr^^  pounds'*.  And  where  it  was  fori 
larger  sum,  a  method  was  devised,  to  preserve  the  jurisdicti^ 
of  the  court,  and  at  the  san\e  time  to  authorize  an  arrest,  I 
insetting  in  the  process  an  ac  etxam,  or  special  clause  begflj 
ning  with  these  words,  shortly  describing  the  true  caasa^ 
action,  in  addition  to  the  general  complaint  of  trespass*.  A( 
a  rule  of  court  was  made  upon  this  statute,  that  no  attomi 
should  make  any  precept  or  writ,  with  aclanse  of  ac  etiam^  &i 
against  any  heir,  executor  or  administrator,  nor  in  any  cH 
where,  by  the  course  of  the  court,  special  bail  was  not  1 
quired'. 


'  See  the  preamble  to  the  statute.  ^  Trye,  xoa,  3.  and  tee  R.  H.  2  Q 

^  Sut.  1 3   Car.  11.  Stat.  1.  c.  2.  and  II.  reg.  i,  2.  K.  B.  %  Wils.  392. 

see  2  East,  305,  6.  East,  307.  2  Wms.   Sannd.  52*  (l 

*  3  Blac.  Com.  287.  Append.  Chap.  VII.  §  36,  &c. 

<iH.BUC3to,  fR.M.isCar.II.J2.  K.B.  .  I 
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In  trnpass  therefore,  and  other  cabes,  where  the  defendant 
either  cannot,  or  is  not  meant  to  be  arrested,  and  held  to 
fecial  bail*  the  prooei»  in  general  is  in  the  commas  form,  re* 
luring  the  defendant  to  answer  the  plaintiff,  in  a  plea  of  tres- 
\fm.  This  description  of  the  plea  however,  though  it  was 
^kretofore  material*,  is  now  considered  as  mere  matter  of  form  : 
Therefore,  where  a  motion  was  made  to  stay  the  proceedings 
a  bill  of  Middlesex,  which  was  in  debt  only,  and  nut  in  tres' 
with  an  ac  etiam  in  debt^  the  court  ordered  the  bill  to  be 
inded,  by  inserting  the  jAevi  of  trespass^.  In  a  subsequent 
where  the  bill  of  Middlesex  was  to  answer  the  plaintiff 
a  plea  of  debtf  instead  of  trespass^  and  also  to  a  bill  to  be 
iibited  in  a  plea  of  trespass  upon  the  ctise,  the  court  refused 
b  grant  a  rule  for  setting  it  aside,  on  the  authority  of  a  case, 
l^hich  was  read  from  the  master\s  note  book,  exactly  in  points 
ibid  a  bill  of  Middlesex,  requiring  the  defendant  to  appear 
before  us,  is  good% 

f  Where  the  cause  of  action  is  of  a  bailable  nature,  and  it  is 
latended  to  arrest  the  defendant,  and  hold  him  to  special  bail, 
pbr  a  larger  sum  than  40/.  there  should  be  a  clause  o(  ac  etiam 
In  the  process  :  And  in  such  case,  an  omission  in  the  ac  etiam 
ifnt  of  the  writ,  of  the  sum  for  which  the  defendant  is  ar* 
1,  IB  irregular,  and  he  cannot  be  holden  to  special  bail 
m^.      There  are  also  some  cases,  in  which  the  cause  of 
ion  must  be  expressed  in  the  process,  though  the  defendant 
not  arrested,  and  held  to  special  bail :  Thus,  in  an  action 
the  lottery  act,  the  amount  of  the  penalties  sued  for  must  be 
llfpecified  in  the  first  process ;  even  though  the  defendant  be  not 
widen  to  bail  thereon'.     And  where  a  writ  is  sued  out  upon  a 
Iteog'nizance  of  bail,  it  is  necessary,  by  rule  of  court^,  that 


*  %  Str.  107s.  (a).zfA  lee  %  Wms.  Saund.  52.  ( i}. 
k  1  Blac.  Rep.  46s.  «  P§r  Cur.  H.  43  Geo.  III.  K.  B. 

*  %  Dnrnf  &  Eait,  513.  ^2  East,  305. 

'  M.  oo  Geo*  III.  K.  B.    The  tame        >  4  Durnf.  &  East,  349.  577.  6  Dunif. 

nlication  was  also  refbted  in  H.  24  &  East*  61 7.  2  H.  Blac.  6oi. 

«o.  UI.  K.  B.  a  Durof.  ft  East,  513.        ^  R.  E.  15  Geo.  II.  K.  B.  This  role 
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after  the  words  ^*  in  a  plea  of  Irespass^^^  there  should  he  n 
serted  the  following  clause,  '^  and  also  to  a  hiU  of  the  mtfi 
plaintiff,  against  the  said  defendant  ^  in  a  plea  of  debt  ifH 
recognizance^  according  to  the  custom  of  our  court  before  ^ 
^^  to  he  exhibited i'  otherwise  the  defendant  or  his  attonm 
is  not  bound  to  accept  of  a  declaration  in  debt  upon  imch  li 
cognizance.  I 

-J 
The  bill  of  Middlesex  being  merely  a  jt^r^c^r^has  no  di] 

tion  or  teste.     But  the  writ  of  latitat^  and  other  subseqi 

process,  should  be  directed  to  the  sheriff,  or  sheriflb  of 

county,  where  the  defendant  is  supposed  to  reside^ ;  or,  if 

slierifis  be  parties,  to  the  coroner^  ;  and  if  they  also  be  partii;| 

to  elisors  named  by  the  master  in  the  King*s  Bench'',  or  pn| 

thonolaries  in  the  Common  Fleas^.     And  a  latitat  cannot 

directed  to  the  sheriff  of  Middlesex  ;  for  if  this  were  allows 

a  bill  of  Middlesex  might   never  be  issued^     It  was  formi 

holden,  that  a  writ  of  latitat,  &c.  did  not  run  into  Wale^f 

the  counties  palatine^ ;  but  a  different  practice  now  previ 

which  practice  is  recognized,  as  to   Wales,  by  the 

13  Geo.  IJI.  c.  51'^. ;  and  with  respect  to  the  counties  pal 

the  true  meaning  of  the  expression  breve  domini  regis  non  e^ 

ritf  &c.  is  said  to  be,  that  the  court  cannot  write  directly  | 

.the  sheriff,  as  they  do  in  other  cases'.     In  a  county   palati||j 

therefore,  the  process  should  be  directed  to  the  proper  offic^ 

as  in  Durham^  to  the  Bishop,  or  his  chancellor;  in  Cheshin 

to  the  Chamberlain,  or  his  deputy ;    and  in  Laticashire,  i 

the    Chancellor,  or  his  deputy"":    In  these  cases,  the  mn 


applies  to  the  form  of  the  laiiiai,  and  «  2  Blac.  Rep.  91  !• 

othe  subsequent  process.     In  a  bill  of  ^  i  Maule  8c  Sel.  442. 

Middlesex,  the  form  is,  ^  ma  plea,  Sfc.  '  i  Wils.  193. 

<<  according   to  the  custom  of  the  court  of  ^  T.  Ra^.  206.  i  Lev.  256.  2{ 

**  the  lord  the  king^  before  the  king  him*  2  Saund.  193.  S.  C.  See  also  Hetl.  1 

<■  seif,  to  he  exhibited.*^  Cro.  Jac.  484.  2  Bulft  54*  156* 

•  Tryc,  97.  2  Sid.  129.  2  Str.  1069.  *  Doug.  213. 

9  East,  34O.  ^  Id,  in  ndtie. 

^  Append.  Chap.  VII.  f  12, 13.  '  2  Str.  1099.  Andr.  191.  S.C.  8 

« Id,  §  14.  i31ac.  Rep.  506. t.  also  R.  T.  21  Car.  I.  K.  B.  6 DonfJ 

Phirquf  E.  42  Geo.  III.  K.  B.  S.  P.  East,  71.  Harg.  tractt,  417,  te. 

'  3  East,  141,  *  Append.  Chap.  VIL  §  15, 
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ditorj  part  of  the  writ  is  different  from  the  coamion  form*  j 

mi  if  tlie  officer,  to  whom  it  is  directed,  refuse  to  receive  i^ 

is  liable  to  an  attachment^.    In  the  cinque  partSf  the  process 

[directed  to  the  Constable  of  Dover  castle,  his  deputy  or  lieu* 

ind  in  Berwick  upon  Tweed,  to  the  mayor  and  bailiffs 

Berwick^.    In  the  isle  of  Efy,  the  process  out  of  the  courts 

m  Westminster  goes  in  the  first  instance  to  the  sheriff  of  Cawu 

rAf  re,  who  thereupon  issues  his  mandate  to  the  bailiff  of 

fraachise^     In  the  borough  of  Sauthwarkf  it  is  directed  to 

sheriff  of  the  county  of  Surrey f  who  issues  his  mandate 

m  to  the  bailiff  of  the  borough,  and  not  to  the  bailiff  in 

first  instance'. 

Tlie  latitat^  and  other  subsequent  process,  should  be  tested 
bthe  name  of  the  chief  justice,  or  senior  judge  of  the  court, 
if  there  be  no  chief  justice ;  and  this  process',  as  well  as  the 
Wpias  in  the  Common  Fleas'',  may  be  tested  before  the  cause  of 
Ktion.  If  it  be  sued  out  in  term  time,  it  is  usually  tested  on 
dke  first  day  of  that  term ;  though  it  may  be  tested  of  the  pre- 
beding  one* :  If  sued  out  in  vcumtiom^  it  should  be  tested  on  the 
bst  day  of  the  preceding  term^ ;  for  if  tested  in  vacation,  it  is 
iiitogeiher  void^ :  And  in  all  continued  writs,  the  ulias  must  be 
lestod  the  day  the  former  was  returnable''.  A  bill  of  Middlesex 
bay  be  stated  in  pleading  to  have  beei^soed  out  in  vacation^  so 
is  it  be  not  alleged  that  the  court  was  then  holden  at  West'^ 
minster^ ;  and  it  may  be  stated  to  have  been  sued  out  of  the 
eoort  at  Westminster^  on  a  day  between  the  essoin  day,  and  the 
fUHTto  die  post;  for  though  the  courts  do  not  actually  sit  on  the 
fssova  dsiy^  yet  in  law  it  is  considered  as  the  first  day  of  the 


■  Append.  Chiip.  Vfi.  J  35.  *  5  Taunt.  664. 

*a  Strr  1089.  ^  3  Keb.  214.  T.  Jon.  149.  i  Vcntr. 

'  Append.  Chap.  VII.  §  i6.  363.  2  Bur.  962. 

^  Jd.§  !;•  '  2  Bur.  9^4.  96;.    5  Bur.  a588t 

«  3  East,  128.  2  Blac.  Rep.  683.  S.  C« 

'  14  £att,  289.  *  2  Salk.  699. 

SdBor«967.  ■151:1181,378. 

^i  Bot^ftPttL  343.  2  Bos.&PuK   .    *dI4»Rayin.  i5S7« 
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term\  And  this,  and  every  other  process  by  bill,  must  be  madi 
returnable  on  a  particular  return  day,  or  day  certain,  in  tenft 
time^;  as  on  Monday,  or  some  other  day  of  the  week,  neai 
q/ler  the  preceding  general  return ;  and  it  may  be  made  rttS 
turnable  on  the  general  return,  by  specifying  the  day  of  tfil 
week  on  which  it  falls,  as  on  Monday  in  eight  days  of  SaiiH 
Hilary,  &c^.  But  it  must  not  be. returnable  on  a  dies  nonjuHH 
dicus;  as  on  a  Sunday,  the  feast  of  the  Purification  in  Hihi 
term,  Ascension  day  in  Easter  term,  or  Midsummer  day  fifl 
happen)  in  Trinity  term,  unless  it  be  on  the  Friday  next  al 
Trinity  Sunday,  in  which  ca«e  it  is  dies  juridicus  by 
32  Hen.  V 111.  c.  21"*.  And  Monday  next  after  the  Morrom\ 
the  Holy  Trinity  is  not  a  good  return  for  the  first  Monday 
Triuity  term;  but  the  return  for  that  day  should  be  Moi 
next  after  eight  days  of  the  Holy  Trinity*.  It  should  also 
observed,  that  as  there  are  more  than  seven  days  between  tl 
morrow  of  All  Souls,  and  the  morrow  of  Saint  Martin, 
Michaelmas  term,  the  day  before  the  morrow  of  Saint  Martil 
being  the  1  Ith  of  November,  is  not  the  day  of  the  week 
after  the  morrow  of  All  Souls ;  and  therefore  on  this  day, 
bill  of  Middlesex,  or  other  process,  should  be  made  returnal 
on  Monday  (or  other  day  of  the  week,  being)  the  feast  of  San 
Martin.  There  is  no  necessity  for  any  particular  number  d 
days  between  the  teste  and  retifl-n  of  a  latiiatf  or  other  procefl 
by  bill :  even  one  was  formerly  deemed  sufficient^i  and  it  m^j 
be  now  sued  out  on  the  very  return  day^  ^ 

The  ordinary  mode  of  commencing  actions,  in  the  court  m 
Common  Pleas,  is  by  writ  of  capias  quare  clausumfregit ;  wbici 
is  founded  on  a  supposed  original,  and  answers  to  the  bill  ol 
Middlesex  or  latitat  in  the  King's  Bench^    This  writ  is  hoidei 


*  3  Durnf.  k  East,  183.  *  S  East,  991.  i  Smith  R.  ^^.  S.C 
^  I  Str.  399.  '  2  Str.  917.  3  Baraardist.  K.  B.  60 

•  Append.  Chap.  IV.  §  26.  S.  C. 

^%  Inst,  264,  5.  Cro.  Jac.  16.  %  '  4Danir.&  East,  610.  bntteesLd 

Bulst.  342.  7  Mod.  17.  6  Mod.  252.  Raym,  772.  2Salk.  421.  7  Mod.  is 

I  Blac.  Rep.  $29.  and  tet  R.  T.   35  S.C. 

Geo.  III.  K.  B.  ^  Au,  8i»  Sk  96. 
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I  a  good  eommencement  of  the  snit,  so  as  to  avoid  a  plea 
e  statute  of  limitatious*;  and  in  point  of  fomii  it  is  common 
eeial.  Where  the  cause  of  action  is  not  bailable,  it  is  in 
ommon  fomiy  commanding  the  sheriff  to  take  the  defen- 
ce, to  answer  the  plaintiff,  of  a  plea  wherefore  j  with  force 
vrm$j  the  close  of  the  plaintiffs  at,  i^c.  he  Itrohe  j  and  other 
r$  to  him  did^  to  the  great  damage  of  the  plaintiffs  and 
$t  the  peace^  8fc^.  And  the  defendant  may  be  arrested 
olden  to  special  bail,  upon  a  common  writ  of  capias  quare 
nmfregit  in  the  Common  Pleas,  for  any  sum  not  exceeding 
But  in  general,  where  the  caui>e  of  action  is  of  a  bailable 
e,  an  ac  etiam  is  inserted  in  the  process,  or  special  clause 
ning  with  these  words,  as  in  the  bill  of  Middlesex  or 
( in  the  King*s  Bench,  shortly  describing  the  real  cause  of 
1^.  It  is  not  necessary  however,  in  this  court,  that  a. 
e  of  oc  etiam  should  be  inserted  in  the  prtecipe,  or  in- 
:ioDS  for  the  writ\ 

Jie  defendant,  in  a  bailable  action,  cannot  be  taken  on  the 
vrit,  before  it  is  returnable,  the  plaintiff  may  have  one  or 
writs  of  capias  by  continuance^  in  order  to  arrest  him  in 
ame  county ;  and  need  not  sue  out  an  alias  or  pluries 
/.  And  if  a  capias  by  continuance  be  tested  on  the  same 
s  the  original  capias^  a  new  original  capias  may  be  sued 
9  warrant  it,  though  such  new  original  bear  teste  before 
Luse  of  action  accrued'.  It  was  formerly  necessary,  where 
3fendant  resided  in  a  different  county  from  that  in  which 
laintiff  meant  to  lay  the  venue,  to  sue  out  a  capias  into 
itter  county,  and  then  a  testatum  into  the  other^ ;  for  the 


4»  Raym.  880.  Willes,  a $8.  a  ^  Imp.  C.  P.  x$4.  The  caf^Uu  by  ro«- 

Icp.  92$.  3  Wilt.  465.  S.  C«  Nuance  it  in  the  tame  form  at  the  first 

pend.  Chap.  YII,  §  52.  cafiias  ;  for  which  see  Append.  Chap. 

L  Biac.  310.  VII.  $  $2.  54* 

pead.  Chap.  VII.  §  54.  aod  for  <  i  Bos.  &  Pul.  342. 

wmqS  ae  aiamtf  in  C.  P.  see  id.  **  For  the  form  of  a  testatum  cafiioit 

y  ace.  iQ  C.  p.  see  Appeod.  Chap.  VII.  §  58. 

mmt,  16 X.  bot  ie€  Bara^,  i  i7t  and.fbr  the  like  writ,  into  a  county  pala- 
tine, Htul.  f  62. 
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plaintiff  lost  his  bail^  if  he  declared  in  any  other  coimty  tli 
that  in  which  the  capias  issued,  as  is  still  the  case  by  arigim 
in  the  King's  Bench* ;  bat  a  role  having  been  made  ib  tl 
Common  Pleas^  that  *^  where  thcf  defendant  is  arrested  by  n 
tae  of  a  capias  ad  respondendum  in  any  county,  and  bail  isjpl 
in  thereapon,  the  plaintiff  may  declare  in  a  diflferent  cowii^ 
without  its  being  deemed  a  waiver  of  the  bail/'  it  is  now  anil 
to  sue  out  a  capias  at  once,  into  the  county  in  which  the  defti 
dant  resides;  and  where  he  cannot  be  found  in  that  county,  tf 
plaintiff's  attorney,  on  taking  an  office  copy  of  the  affidavi 
marked  by  the  filacer  for  that  coontyi  may  sue  out  9i  capias  ii( 
another^.  In  the  latter  case,  the  office  copy  of  the  affidavit:! 
usually  filed  with  the  filacer  of  the  second  county  ;  but  whc(| 
this  had  been  omitted,  the  court  held  that  the  omission  did  tti 
so  far  vitiate  the  subsequent  proceedings,  as  to  entitle  tl 
defendant  to  be  discharged  out  of  custody,  on  entering  acomnM 
appearance^.  In  any  of  the  foregoing  writs,  if  the  defenM 
be  within  a  liberty,  into  which  the  sheriff  cannot  enter,  th4| 
may  be  a  clause  of  nan  omitta^f  empowering  him  to  enter| 
These  writs  are  issued,  on  a  proper  prescip^  or  note  of  instril 
tions,  and  signed  by  the  filacer,  to  whom  the  plaintiff's  attiM 
ney  should  deliver  a  memorandum  or  minute  of  his  wamMl 
duly  stamped';  after  which  they  are  sealed:  and  in  bailaM 
cases,  it  is  usual  at  the  same  time  to  make  an  affidavit  of  tl 
cause  of  action,  before  the  filacer  or  his  deputy.  And  evd 
writ,  mandate,  or  other  process  whatsoever,  not  oChemril 
charged,  which  shall  issue  out  of,  or  pass  the  seal  of  any  of  ll 
courts  at  Westminster^  &c.  is  subject,  by  the  general  staa 
acts\  to  the  stamp  duty  oifive  shillings. 

It  will  next  be  proper  to  take  notice  of  some  things  that  ii 
required,  by  act  of  parliament,  to  be  set  down,  subscribed  t 

•  3  Lev.  235.  R.  E.  2  Geo.  II.  (a.)        '  Id.  §  51, 13,  56,  $7,  J9,  61. 
K.  B.  t  Id.  Chap.l(n.  f  J. 

^  R.  H.  22  Geo.  in.  C.  P.  ^  Sut  44  G^.  III.  6. 98.  StM.  i 

*  Imp.  C.  P.  160.  48  Geo.  III.  c.  ij^  ScM.  fM  1 
'  2  Taunt.  161.  §  3.  55  Geo.  III.  c.  184.  SdM  Pifll 
«  Append.  Chap.  VII.  $  6o»  f  3. 
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ttindoned  upon  the  process%  in  the  King's  Bench^  as  well 
m  m  th6  Common  Pleas.     And  first,  by  the  statntes  5  &  6 
W.  &  M.  c.  21.  §  4.  and  0  &  10  W.  III.  c.  25.   §  42.  made 
preventing  abnses  eommitted  by  arresting  persons,  without 
writ  or  legal  process  to  justify  the  same,  and  by  that 
IS  evsiding  the  stamp  duties  thereon ;  *'  the  officer,  who 
^Aall  sign    any  writ  or  process,  to  arrest  any  person  or 
'penkms  before  judgment,  shall,  at  the  signing  thereof,  set 
^down  upon  tnch  writ  or  process,  the  day  and  year  of  hit 
Ang  the  same^.''     And  by  a  subsequent  statute%  made 
the  like  purposes,   '*  every    warrant*  issuing  upon  any 
^sach  writ  or  writs,  shall  have  the  same  day  and  year  plainly 
tnd  distinctly  set  down  thereon,  as  shall  be  so  set  down  on 
lite  writ  itself.*' 

Ik  The  itidorsettient  of  the  dale  is  said  to  be  no  part  of  the 
Ihrit  (  and  therefore,  if  the  teste  be  right,  the  courts  will  not 
inde  the  proceedings,  for  a  mistake  of  the  indorsement^. 
where,  in  an  action  against  an  attorney  for  negligence,  in 
proceeding  to  judgment  and  execution  in  due  time,  the 
of  Middleseit  against  the  original  defendant  (having  no 
was  stated,  under  a  videlicet^  to  have  issued  on  the 
of  January  1785,  returnable  on  Monday  next  after 
days  of  St.  Hilary  in  the  same  year,  which  was  really 
fad,  but  by  a  mistake  of  the  indorsement,  it  appeared  in 
to  have  issued  on  the  24th  of  January  1784,  the 
was  nonsuited ;  and  on  a  motion  for  a  new  trial,  the 
were  of  opinion,  that  the  time  of  proceeding  against  the 
[inal  defendant  depending  on  the  return  of  the  writ,  the 
tarn  became    material,  and    therefore  the  variance    was 


A  further  regulation  was  made  by  the  statute  2  Geo.  II.* 


Tfete  Ihiagt  sn  sot  peculiar  to  tbe  ^  Append.  Chi^.  VII.  $  ;•  ai.  19.55. 

«f  JlUUdtMi  lodiUM,  &€•  iNit  ^6  Oco.Ivc..sx.  j  54« 

dy  flfpif  to  die  pr#o#M  by  arviW  «i  Wilt.  91. 

^  *  X  Dttrof,  &  Eatt,  $56. 
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r.  23.  5  22*  which  enacts,  that  '^  every  writ  and  process,  foi 
**  arraiiting  the  body,  and  every  writ  of  execution,  or  soum 
**  lubel  annexed  to  such  writ  or  process,  and  every  warraal 
'*  that  shall  be  made  out  thereon,  shall,  before  the  service  oi 
'*  execution  thereof,  be  subscribed  or  indorsed  with  the  naim 
^  of  the  attorney,  clerk  in  court,  or  solicitor,  written  in  | 
**  common  legible  hand,  by  whom  such  writ,  &c;  respectivf*^ 
<^  shall  be  sued  forth* ;  and  where  such  attorney,  &c. 
^*  not  be  the  person  immediately  retained  or  employed  by 
'^  plaintiff,  then  also  with  the  name  of  the  attorney,  &c.  I 
'<  immediately  retained  or  employed,  to  be  subscribed  or  i| 
^*  dorsed  and  written  in  like  manner.  And  that  every 
'^  of  any  writ  or  process,  that  shall  be  served  upon  any 
'<  fendant,  shall,  before  the  service  thereof,  be  in  like 
^  subscribed  or  indorsed,  with  the  name  of  the  attorney 
'^  solicitor,  who  shall  be  immediately  retained  or  employed 
^  the  plaintiff. 

But,  by  the  statute  13  Geo.  li.  c.  13.  §  4.  '<  the  not 
^^  scribing  or  indorsing  the  name  of  the  attorney,  &c. 
^'  any  warrant,  that  shall  be  made  out  upon  any  writ, 
^'  shall  not  vitiate  the  same;  but  such  writ,  &c.  and 
^'  proceedings  thereon,  shall  be  as  valid  and  effectual,  nolj 
^'  withstanding  such  omission,  as  if  the  preceding  act  h  J 
<^  been  made ;  provided  the  writ,  whereon  such  warrant  ij 
^'  made  out,  be  regularly  subscribed  or  indorsed,  accordini 
'^  to  the  act\''  Since  the  making  of  this  statute,  though  til 
omission  of  the  attorney's  name  upon  the  warranty  which  1 
the  act  of  the  sheriff,  will  not  vitiate  the  proceeding^*,  yi 
if  it  be  not  subscribed  to  or  indorsed  on  the  writ  or  capj^^  tl 
may  be  set  aside  for  irregularity.    In  the  Common  Ph 


•Append.  Chap.    VII.  §  22.    29.  'Barnei,  41$.  Wright  icwoioAet 

55.  nrdUs^    M.  21  Geo.  III.  K.  B. 

*8eeR.T.  iGeo.II.  ^»;K.B.  Cur.T.    29  Geo.  lU.  &.  B.  tat 

*Pr.    £eg.    441.  9.   fijurnei,  414.  Pr.  Reg.  440,  41.  Cai»Fr.  C»P.ii 


8.  a  Bamet,  407. 8.  C 

•    ■  ■ 


OF  IRREGUI^ARITY  IN  PROCESS.  Itfl 

it  necessary  to  add  the  name  of  the  filacer,  to  a  commoii 


be  process  be  defective  in  point  of  form^  or  in  its  di« 
\  testeS  or  return',  or  the  attorney's  name  be  not  iu- 
npon  it',  the  defendant  may  move  the  court  to  set  aside 
MMsedings*  But  he  cannot  take  advantage  of  any  error 
ct  in  the  process,  after  he  has  appeared  to  it*,  or  taken 
daration  out  of  the  office'' ;  for  it  is  the  universal  prao- 
the  courts,  that  where  there  has  been  an  irregularity, 
party  overlook  it,  and  take  subsequent  steps  in  the 
he  cannot  afterwards  revert  back  and  object  to  it". 
Common  Pleas,  the  court  will  not  quash  a  writ,  on  the 
1  of  it8  having  been  served  in  a  wrong  county*^.  And 
d,  that  a  mistake  in  the  process  is  cured  by  the  plaintiff's 
g*  an  appearance,  which  has  been  always  looked  upon 
:tual  for  that  purpose,  as  if  the  defendant  had  entered 
pearance' ;  but  it  is  otherwise  where  the  defendant  has 
^n  served  with  a  copy  of  the  process*",  or  the  notice  sub- 
l  thereto  is  defective".     It  is  also  said,  that  no  advantage 


Pr.  C.   P.   io6.  X  H.  Blac.  lo.   5  Durnf.  &  East,  254.  464.    Per 

Cur.  T.  AO  Geo.  III.  K.  B.    1  East, 

irnf.&East,  660.  330.    2  Smith   H.   391.     i   H.    Blac« 

ic«  Rep*  506.  Barnes,  422.  251.    i  Bot.   &  Pul.    250.    344.     x 

T*954.  967.  5  Bur.  2$88.  2  Taunt.  59.   2  Taunt.   244.    4  Taunt* 

p.  683.  S.  C.  Barnes,  407,  8,  54$. 

^  I  Marsh.  9. 

r.  399.  ^  Prac.  Reg.   347,  8.  Sid  qusre^  at 

ki  and  another  v.   JVsliitf  M.  from  later  decisions  it  seems,  that  in 

III.  K.  B.  Per  Cur,  T.  29  the  Common  Pleas,  the  defendant  is  not 

•  K.  B.  Barnes,  41  j.  bound  to  apply  to  the  court,  for  an  ir- 
.  155.  Barnes,  163.  7  67.  4x5.  regularity  in  process,  until  the  plaintiff 

Pal.  2  jo.  344.  has  taken  some  step,  by  which  he  shews 

XfliM^.Hardw.  242.  2Str.  1072.  that  he   means  to  proceed  upon  it.   x 

ind  another  v.   Wtilei,  M.  21  Marsh.  403.    551.   and  see   5  Taunt. 

•  K*  B.  Barnes,  416.    i  H.  664. 

I,  }.  C.  P.  "  Barnes,  406. 

«,  77.  and  see  3  Dumf.  &  East,  '  Prac.  Reg.  347. 

M 
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can  be  taken  of  the  irregularity  of  process,  without  ha^o 
it  returned,  and  before  the  court*.  The  process  may  in  fp 
neral  be  amended,  where  there  is  any  thing  to  amend  by^ 
and  it  has  been  amended  in  the  name  of  the  defendant,  whci 
he  was  a  prisoner  in  custody  under  iV.  But  the  court  of  Ring 
Bench  would  not  a  grant  a  nile  for  amending  the  writ^  undi 
which  the  defendant  b.>d  been  arrested  by  a  wrong  name,aft| 
actions  of  false  imprisonment  had  been  brought  for  nuj 
arrest^ 

Before  or  immediately  after  the  end  of  every  term^ 
sheriff  is  required,  by  an  old  rule%  to  deliver  and  return  n 
court,  all  writs  of  latitat^  and  writs  thereupon  issuing  outj 
the  King's  Bench.  And  where  a  writ,  in  either  courtpj 
sued  out  to  avoid  the  statute  of  limitations,  it  should  regl 
larly  be  entered  on  a  roll,  and  docketed,  vrith  the  sheriff's  M 
ttim,  and  continuances  to  the  time  of  declaring'.  The 
should  be  entered  on  a  roll  of  that  term  wherein  it  was 
tumable;  and  in  the  King's  Bench,  it  is  entered  in  A^c  ver\ 
after  which  the  roll  proceeds  with  an  entry  of  the  pli 
appearance,  the  sherifi**s  return  of  non  est  inventus^  and 
tiuuances  of  the  process  from  term  to  term,  by  vicecames 
misit  hreve^  to  the  term  of  the  declaration.  In  the  Coi 
Fleas,  the  roll  merely  contains  a  recital  of  the  writ,  with 
entry  of  the  plaintiff's  appearance,  and  sheriff's  retunit 
And  when  the  proceedings  are  thus  entered,  the  roll  is  docki 
with  the  clerk  of  the  judgments  in  the  King's  Bench,  or 
thonotaries  in  the  Common  Pleas,  and  afterwards  filed  in 
treasury  of  the  court.  In  replying  to  a  plea  of  the  stal 
limitations,  except  by  originally  the  plaintiff  should  shew 


•  3  Wile.  58.  but  see  5  Taunt.  854.  *  Anon.  M.  41  Geo.  III.  K.B. 

where  it  was  said  by  Mr.  Serjeant  Best,  •  R.  E.  6  Jac,  I.  K.S; 

ar^uenJo,  that  the  practice  Was  uniform,  '2  Saund.  t.    (i.)    Append, 

to  make  these  motions  before  the  writ  VII.    §  48,  9,  50.   75.    89.   m\ 

was  returned.  Append.  Chap.  V,  §  24.  Chip. 

**  1  Dumf.  &  East,  782.  J  7. 

«  Per  Cur.  M.  48   Geo.  III.  K.  B.  «  i  WOs.  167,  8.                           j 
and  see  7  Durnf.  8c  East,  698. 
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w  canse  "was  regnlarly  continued^  by  vicecomes  non  misit 
Irvve,  from  the  return  of  the  writ  to  the  time  of  declaring*, 
iod  where  three  latitats  were  sued  out  at  different  times^  for 
[ike  same  causes  of  action,  and  the  defendant  appeared  upon 
secood,    and  signed  a  non  pros  for  not   declaring,  the 
ordered  the  continuances   subsequently   entered    upon 
fint,   to  be  struck  out;  being  of  opinion,  that  the  first 
was  made  an  end  of  by  the  second ;  and  if  it  were  not 
ab,  the  practice  of  the  court  is  clear  and  well  known,  that  the 
itinuances  must  be  by  alias  and  phirieSf  and  not  by  original 
its  of  latitaif^*     But  in  general,  the  continuances  are  mere 
T   of  form,  and  may  be   entered  at  any  time"".     It  has 
been  holden,  that  they  may  be  made  by  the  attomies  in 
chambers'. 


In  penal  and  other  actions,  which  are  limited  by  statute  to 
commenced  within  a  certain  time,  it  is  necessary  for  the 
^intiffto  produce  the  writ  at  the  trial,  or  an  examined  copy 
it  if  filed,  in  order  to  shew  that  the  action  was  commenced 
due  time,  unless  it  appear  to  have  been  so  commenced,  on 
face  of  the  record  of  Nisi  Prius.  And  in  the  Common 
%,  the  production  of  a  capias  ad  respondendum^  sued  out 
i'time,  is  deemed  sufficient  for  that  purpose^.  But  if  the  writ 
not  sued  out  till  after  the  time  prescribed,  though  by  re- 
m  it  would  be  within  the  time,  the  plaintiff  will  be  non- 
I'.  If  there  be  only  one  yi^rit,  the  plaintiff  may  give  it  in 
mce,  without  shewing  it  to  be  returned'.  And  if  the  de- 
itioii  appear,  on  the  face  of  the  record,  to  have  been  de- 
rered  or  filed  within  the  time  allowed  by  the  rules  of  the 


•  I  Sbow.  366.  d  Salk.  490.  8.  C. 
Lotw.  a6o*  I  Ld.  Raym,  435.  S.  C. 
M  tee  3  Damf.  &  East,  662.  3  Bos. 

likFttL  334.  S- 

t^Amsom  V,  Kingf  H.   25  Geo.  III. 
B. 
'  BatcSt  qMi  tamf  v,  Jeniinsanf  E.  24 

Beo.IlLK.B.  dDnraf.  &East,  257. 

M 


,618.  6.  C.  cited.  7Durpf.&  £a«U  61B. 

^  I  Sid.  53.  60.  and  see  2  Saik.  590* 
2Wins.Saund.  1.(1)* 

•  3  WiJs.  465. 

'BmI  Ni.Prt.  13;. 

«  7  Durnf.  &  East,  6.  i  Bos.  &  Pul. 
157.  and  8ee4Tauot.  555.  i   Marsht 
498,  9. 
2 
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court  for  declaring^  it  is  sufficiently  connected  with  the  writf 
if  not^  other  evidence  is  necessary  to  connect  them.  And  in  tb 
Common  Pleas,  if  the  issue  be  made  up  of  a  term  subsequeo 
to  that  allowed  by  the  rules  of  the  court  for  declaring,  th 
plaintiff  must  shew  that  the  declaration  was  delivered  or  file 
within  that  time^.  Where  there  are  two  writs,  the  court  wil 
presume  that  the  plaintiff  proceeded  on  the  last,  unless  he  cai 
connect  them,  by  shewing  the  first  to  be  returned^ ;  for 
that  be  done,  the  court  is  not  in  possession  of  the  cause,  so 
to  award  an  alias  or  pluries  for  bringing  the  defendant  ii 
court"*.  But  where  the  debt  was  paid  after  a />2fine9  writ  ii 
the  defendant  was  not  allowed  to  object  at  the  trial,  that 
latitat  was  not  returned ;  for  at  any  rate,  if  the  pluries 
had  been  the  commencement  of  the  action,  it  was  only 
irregularity,  which  though  a  gpround  for  applying  to  the 
to  set  aside  the  proceedings,  yet  having  been  once  waii 
could  not  afterwards  be  objected  to*. 


To  prove  the  issuing  of  a  writ,  in  an  action  against  an 
tomey  for  practising  without  a  certificate,  it  is  not  snffick 
to  prove  the  pnecipe  by  the  filacer's  book,  and  to  give  doI 
to  the  party  to  produce  it ;  but  it  should  also  be  shewn, 
after  the  return,  the  treasury  was  searched,  and  no  such 
found,  and  that  it  was  in  the  party's  hands,  who  had  m 
to  produce  if.  m 


'4  TauQU55$.  and  see  i  Martb.  499, 
500. 

^  X  Marsh.  497. 

^Batiti  qm  iamt  «•  JWiiiif/M,  E.  24 
Geo.  TIL  K.  B./^  BuUert  J.  6  Darnf. 
k  East,  617.  a  Bot.  A  Pol.  157.  14 


East,  491.  and  tee  X  Harsh.  498, 9*^ 

'  7  Mod.  3.  X  Lutw.  360.  X  B 

Rayxn.  43$.  S.  C.  2  Ld.  Raym.^ 

Willes,  253.  ^ 

•  7  East,  536. 

'4  Esp.  Rep.  x6o. 
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)f(he  Pbocsedin GS  on  mesnb  Process,  against  the  Per- 
iON  of  the  Defendant  ;  and  of  the  Service  of  a  Copt 
of  Process  not  bailable. 

rHGRE  are  two  ways  of  proceeding^  upon  mesne  process 
against  the  person  of  the  defendant,  whether  the  action 
e  coaimenced  by  original  writ,  bill  of  Middlesex  or  latitat^ 
pjof  qware  clausum  fregit^  &c.  or  attachment  of  privilege ; 
rsty  by  $ervice  of  a  copy  of  the  process ;  and  2dly,  by  arrest. 

Before  the  making  of  the  statute  12  Geo.  I.  c.  29.  a  defend- 
iit  might  have  been  arrested,  upon  process  against  the  per- 
Ml,  in  civil  actions,  for  any  sum  of  money  however  trifling,  or 
1^  any  amount  however  considerable,  without  any  afiidavit  of 
being  due.    To  remedy  which,  it  was  enacted  by  the  above 
amended  by  the  5  Geo.  II.  c.  27.  made  perpetual  by 
21  Geo.  II.  c.  3.  and  extended  to  inferior  courts  by  the 
Geo.  III.  c.  70.  that  **  in  all  cases,  where  the  cause  of  ac- 
tion shall  not  amount  to  the  sum  of  ten  pounds  or  upwards, 
and  the  plaintiff  or  plaintiffs  shall  proceed  by  way  of  process 
against  the  person,  he  she  or  they  shall  not  arrest,  or  cause 
to  be  arrested,  the  body  of  the  defendant  or  defendants ;  but 
shall  serve  him  her  or  them  personally,  within  the  jurisdic- 
^  tioD  of  the  court,  with  a  copy  of  the  process ;  upon  which 
shall  be  written  an  English  notice  to  such  defendant,  of  the 
inteat  and  meaning  of  such  service ;  for  which  no  fee  or  re- 
vrard  shall  be  demanded  or  taken:  provided  nevertheless, 
that  in  particular  franchises  and  jurisdictions,  the  proper 
officer  there  shall  execute  such  process*    And  that  in  all 
casesy  where  the  plaintiff's  cause  of  action  shall  amount  to 
the  sum  of  ten  pounds  or  upwards^  an  affidavit  shall  be  made 
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'^  and  filed  of  such  cause  of  action ;  which  affidavit  may  bi 
"  made  before  any  judge  or  commissioner  of  the  court  ooi 
**  of  which  such  process  shall  issue,  authorized  to  take  affida 
*^  vits  in  such  court,  or  else  before  the  officer  who  shall  ism 
**  such  process,  or  his  deputy ;  which  oath  such  officer  or  hi 
deputy  are  impowered  to  administer;  and  for  such  affidavit 
one  shilling,  over  and  above  the  stamp  duties,  shall  be  paid^ 
**  and  no  more :  and  the  sum  or  sums  specified  in  such 
*'  davit,  shall  be  indorsed  on  the  back  of  such  writ  or  pri 
*^  cess*;  for  vvhich  sum  or  sums,  so  indorsed,  the  sheK 
"  or  other  officer,  to  whom  such  writ  or  process  shall  be  d 
<<  rected,  shall  take  bail,  and  for  no  more^r  And  that  if  ai 
*^  Writ  or  process  shall  issue  for  the  sum  of  ten  pounds  or  i^ 
<*  wards,  and  no  affidavit  and  indorsement  shall  be  mad^ 
aforesaid,  the  plaintiff*  or  plaintifiis  shall  not  proceed  to  a 
the  body  of  the  defendant  or  defendants,  but  shall  pro 
^^  in  like  manner  as  is  directed  by  the  statute  12  Geo.  I.  i 

V  cases  where  the  cause  of  actioa  does  not  amount  to  the 
**  of  ten  pounds  or  upwards." 

And  by  a  late  act  of  parliaments  f^  no  person  shall  be 
^f  to  special  bail,  upon  any  process  Jssuing  out  of  any  eoml 
<'  where  the  cause  of  action  shall  not  have  originally  amoBB^j 
^'  to  the  sum  of  fifteen  pounds  or  upwards,  over  and  abeii 
^'  and  exclusive  of  any  costs  charges  or  expences  that 
^'  have  been  incurred,  recovered  or  become  chargeable,  io: 
^^  about  the  suing*  for  or  recovering  the  same,  or  any 
^'  thereof,  (except  where  the  cause  of  such  action  shall 
'<  or  be  maintainable  upon  or  by  vii'tue  of  any  bill  or  billii 
^'  exchange,  promissory  note  or  promissory  notes,  in  wl 
!'  cases  the  parties  liable  thereupon  may  be  held  to  sj 
''  bail,  in  such  manner  as  if  this  act  bad  not  been  madtt] 

V  And  that  in  all  cases  where  the  cause  of  action  shall 


.i 


^Append.  Chap.  VII.  $  22.  29.  {^.  to  is  not  indorsed  upon  it.  x  Bur. 3'; 

^  This  part  of  the  statute  is  merely  Barnes,  4x4.  x  H.  Blac.  76.  but  we 

Xrectory  to  the  sheriff;  and  does  not  New  Rep.  C.  F.  202  •  semim  emihu  ' 
wnid  the  process^  where  the  sum  sworn       *  ^i  Geo.  III.  o»  iu4^§.u     '•■■*  ^ 
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« tnomit  to\fifieeii  poands  or  upwards,  exclusive  of  such  costs 
*  dmrges  and  expences  as  aforesaid,  (except  as  hereinbefore 
^  II  excepted^)  and  the  plaintiff  or  plaintiffs  shall  proceed  by 
'the  way  of  process  against  the  person,  he  she  or  they  shall 
I'  not  arrest,  or  cause  to  be  arrested,  the  body  of  the  defend- 
[#  ant  or  defendants  but  shall  serve  him,  her  or  them  person- 
atty,  within  the  jurisdiction  of  the  court,  with  a  copy  of  the 
proeess  and  proceeding's  thereupon,  in  such  manner  as  by 
the  said  act  of  the  twelfth  year  of  the  reign  of  his  late  ma- 
jesty king  George  the  first  is  provided,  in  cases  where  the 
cause  of  action  shall  not  amount  to  ten  pounds  or  upwards 
in  any  superior  court,  or  to  /orly  shillings  or  upwards  in 
p  my  inferior  court."     It  is  curious  to  remark  the  changes 
ich  the  law  of  arrest  has  undergone  at  different  periods. 
riently,  as  no  capias  lay,  an  arrest  was  not  allowed,  except 
actions  of  trespass  vi  jf  artnis :  afterwards,  an  arrest  was  in* 
iced  with  the  capias^  in  other  actions  :  and  now,  by  the 
ion  of  the  before-mentioned   statutes,    an   arrest  can- 
be  had  in  the  only  action  wherein  it  was  formerly  al- 
iwed. 

These  statutes,  however,  except  so  far  as  they  prohibit  the 
ling  to  bail  for  causes  of  action  under  15/.  are  not  directly 
ictrve'  of  any  authority  antecedently  exercised  by  the 
in  respect  to  the  holding  to  bail ;  but  of  the  act  of  the 
intiff  only*.  And  as  the  practice  of  the  courts,  anterior  to 
statutes,  appears  to  have  been,  to  receive  affidavits  sworn 
of  £ngland,  and  verified  here,  for  the  purpose  of  making 
irs  thereupon  to  hold  defendants  to  special  baiP ;  so  this 
ice,  not  being  inconsistent  with  the  letter  of  the  statute 
Geo.  I.  c.  29.  has  prevailed  ever  since:  and  accordingly  it 
k  DOW  settled,  that  the  defendant  may  be  arrested,  under  an 
Mer  of  the  court  or  a  judge,  upon  an  affidavit  made  out  of 
^biglandf  and  verified  here,  its  well  where  the  affidavit  is  made 
ivroad  out  of  hip  majesty's  dominions,  before  some  magistrate 


*  8  Ease,  370.  2  iStr.  1209.  2  Bar.  65$. 

\  8  Mod.  i2%»  Barnes,  466.  but  see 
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or  person  of  competent'  authority  there,  as  where  it  is  i 
before  a  judge  or  other  person  authorized  to  take  affidar 
Ireland  and  Scotland^.  And  on  similar  grounds,  thoogj 
plaintiff  is  prohibited  by  the  statutes  from  arresting  the 
fendant  upon  his  own  affidavit  only,  in  an  action  for  ge 
damages,  as  in  assumpsit  or  covenant  to  indemnify,  &c. 
an  action  for  a  tort  or  trespass^  yet  the  court  or  a  judge  i 
restrained  thereby,  but  may  make  a  special  order  upon 
affidavit,  for  holding  the  defendant  to  special  bail^ 


There  are  three  cases  provided  for  by  these  statutes ; 
where  the  cause  of  action  does  not  amount  to  jifieen  poc 
secondly,  where  it  amounts  to  fifteen  pounds  or  upwards 
no  affidavit  is  made  thereof;  thirdly,  where  it  amour 
fifteen  pounds  or  upwards,  and  there  is  an  affidavit  mad< 
iiled  of  the  cause  of  action"^.     In  the  two  first  cases,  the 
cess  against  the  person  is  not  bailable^ ;  and  the  defei 
cannot  be  arrested  thereon,  but  must  be  personally  served 
a  copy  of  it;  on  which  there  must  be  written  an  English  n 
of  the  intent  and  meaning  of  such  service^ ;  which  in 
reduces  it  to  a  mere  summons^.     This  notice  (which  is  onl 
cessary  on  the  copy  of  the  process  served,  and  need  not 
the  writ  itself',)  is  required  by  the  statutes,  where  the 
of  action  amounts  to  fifteen  pounds  or  upwards,  and  no  a 
yit  is  made  thereof,  as  well  as  where  it  does  not  amov 
fifteen    pounds^.     And  it  must    be    directed  to  the  dc 


*  8  East,  364.  and  see  the  statute  55 
Geo.  III.  c«  157.  for  empowering  the 
courts  of  law  and  equity  in  Ireland^  to 
grant  commissions  for  taking  afEdavits 
in  all  parts  of  Greai  Briiain*  Bovara  v, 
Betesti,  M.  24  Geo.  III.  K.  B.  Brown 
V.  Phepoe^  H.  24  Geo.  III.  K.  B. 
Voght  V.  Efgin,  H.  38  Geo.  III.  K.  B. 

**iV//,  173. 

*  Prac.  Reg.  3  JO. 

'  This  is  frequently  called  common  or 


serviceable  process;  though  th* 
common  seems  more  properly  con 
the  bill  of  Middlesex  or  latitat,  8c 
out  the  clause  of  ae  etiam. 

•  Append.  Chap.  VIII.  J  x,  2, 

^  Cowp.  455. 

s  9  East,  528,9* 

^  7  Durnf.  &  East,  337.  Bam 
Pr.  Reg.  349.  Cas.  Pr.  C.  ] 
143.  I  Sel.  Pr.  83.  but  sec  x  ¥ 
contra. 
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^  if  his  name  be  not  prefixed  thereto,  the  process  is 
\»f  and  may  be  quashed  on  motion.  The  notice  should 
e  the  defendant  to  appear  at  the  return  of  the  process*^ : 
here  the  process  is  returnable  on  a  general  return  day, 
the  Common  Pleas,  or  King's  Bench  by  original^  it 
require  him  to  appear  on  the  return  day,  though  it 
D  on  a  Stmdaj^j  and  not  on  the  quarto  die  post  of  the 
of  the  process'.  But  it  is  not  necessary  that  the  year 
.  be  stated  in  the  notice,  in  words  at  length ;  it  being 
mt  to  set  it  out  in  figures^.  If  there  be  no  notice  to  ap- 
when  necessary,  or  the  notice  be  not  properly  directed', 
le  defendant  may  move  the  court  to  set  aside  the  pro- 
igs.  But  any  trifling  informality  in  the  notice,  as  set- 
own  the  day  of  the  month  on  which  the  defendant  is  to 
r,  without  saying  instant^  nextf  or  specifying  the  year^  or 
oning  an  impossible  year,  will  not  invalidate  if^. 

e  copy  of  process  to  be  served  on  the  defendant,  must 
copy  of  such  process  as  he  might  have  been  ari'ested 
before  the  statute  12  Geo.  I.  c.  29.:  and  therefore, 
i  the  proceedings  are  by  original,  he  should  be  served 
El  copy  of  the  capias,  and  not  of  the  original  writ  of  min- 
or attachment^ ;  and  a  complete  copy  of  the  whole  pro- 
must  be  served*".  But  where  the  defendant  is  in  a 
y  palatine,  he  should  be  served  with  copy  of  the  pro- 


Ijnge,  131.  I  Wils.  104.  Doev.  •  i  Marsh.  550.  (a.)  577.  but  lec 

xSf  anoiher,  H.  24  Geo.  III.  K.  i  Maule  &:  Sel.   119.  5  Taant.  651.  x 

ict,  409.  I  H.  Blac.  100.  2  Bot.  Marsh.  272.  S.  C.  Id.  403.  contra, 

38.  '  Cas.  Pr.  C.  F.  loo.  2  Str.  1072.  9 

-^—  V.  Hamm,  T.   42    Geo.  East,  528. 

«B.  Barnes,  293,4.  2  Bos.  &  'Kelynge,*  I3i,      z     Wils.     104. 

^o.  Baraes,  409.  i  H.  Blac.  loo.  2  Bos. 

I.  Ft.  C.  p.  92.  97,  8.  Pr.  Reg.  &  Pul.  38. 

•  Banies,  293,  4.  S.  C.  NoiUe,  ^  2  Str.  1233,  Barnes,  425.  1  Taunt* 

leo.  IL  C.  P.  3  Bar.  1600.  424. 

mes,  293.  Cas,  Pr.  C.  P.  92.  S.  '  Barnes,  406:  410. 

)os.  S€  Pol.  340.  but  see  I  H.  ^  Pr.  Reg.  3S4«  Bamet,  405.  S.  C. 
^30.  iimb0  cPiUra. 
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cess  issuing  out  of  the  superior  court ;  and  not  of  the 
date,  from  the  officer  to  whom  it  is  directed\  The  eopj  il 
the  process  may  be  served  by  the  sheriff  or  his  officers,  (m 
cept  in  particular  franchises,  having  the  return  of  writSy)  ori 
any  one  else^,  provided  he  be  able  to  examine  iha  copy 
the  original,  so  as  to  swear  (if  necessary)  to  the  service, 
particular  franchises  and  jurisdictions,  the  proper  officer 
should  execute  the  process^ 


Formerly,  a  copy  of  the  process  must  have  been  served 
the  defendant,  be/oi'e  the  return  day"^ ;  but  now  it  is  h 
that  service  at  any  time,  even  after  the  rising  of  the  courts 
the  return  day,  is  sufficient*.      A  bill  of  Middieseaf  in 
King's  Bench^,  or  capias  directed  to  the  sheriff  of  that  co 
in  the  Common  Pleas^  should  not  be  served  in  Xondbii, 
elsewhere  out  of  the  county  of  Middlesex  ;  nor  whilst  the 
fendant  is  attending  his  cause  at  the  sittings^.    So  a 
cannot  regularly  be  served  in  any  other  county  than  that 
the  sheriff  of  which  it  is  directed'.     But  where  there  is 
dispute  as  to  the  boundaries  of  the  coqnty,  the  court  wiU 
determine  it  on  motion^.     On  serving  the  copy,  it  is  not 
cessary,  though  usual,  to  shew  the  original  process',  unless 
manded"*.     And  if  the  defendant  refuse  to  accept  a  copy 
process,  it  may  be  left  in  his  house* ;  or  if  he  lock  himself  ^ 
it  may  be  put  through  the  crevice  of  his  door® ;  or  in  the  CoM 


■a  Barnard.  K.  B.  318.  327.  337. 
398.  Pr.  Reg.  344.  Barnes,  406. 

^  Pr.  Reg.  345.  Cas.  Pr.  C.  P.  34. 
S.C. 

*  Stat.  5  Geo.  II.  c.  27.^  3.  but  see 
Cas.  Pr.  C.  P.  96.  Pr.  Reg.  345. 
Barnes,  404.  S.  C. 

*  Barnes,  415.  424. 

^  2  Bur.  812.  I  Durnf.  &:  East^  192. 
Pr.  Reg.  352.  2  was.  372.  i  H.Blac. 
222.  3  Taunt.  406. 

'  Doug.  384.  I  Durnf.  &  East,  187. 
1  Esp.  Rep.  42. 

5  %  New  Rep,  C.  P.  167.  and  see  z 


Marsh.  9. 

^  2  Str.  2094;  J 

*  Chaee  v.  Jo^e,  M.  j6  Geo.  II 
K.  B.  but  see  Doug.  384.  i  Dumt.  J 
Easti  187.  6  Durnf.  &  £^,  74*  | 
Durnf.  &  East,  23  5.  semh.  contra* 

^  1  Wils.  77.  Doug.  384.  X  Dnnilj 
East,  187. 

'  2  Str.  877.  Barnes,  302. 4a2. 

*"  Cas.  temp.  Hardw.  138. 

^  Barnes,  278. 

^  Cas.  Pr.  C.  P,  103.  iV.  R^.  3j^ 
Barnes,  405.  S.  C.  and  see  Bunei,  411 
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Pleas,  it  seems,  that  if  he  keep  out  of  the  way  to  avoid 
*  served,  it  may  be  sent  him  in  a  letter  by  the  post*.  la 
\t  action  against  two  or  more  defendants,  each  of  them 
be  served  with  a  copy  of  the  process^ :  But  in  an  action 
st  husband  and  wife,  it  is  deemed  sufficient  to  serve  the 
nd  o^ly^ 

upon    the  service,  the  defendant  speak  contemptuous 

of  the  caurty  or  its  process^  he  is  liable  to  an  attachmenU 

Hrhere  the  words  are  spoken  of  the  courts  the  attachment 

in  the  first  instance"^ ;  for  it  would  be  to  no  purpose  to 

a  rule  to  shew  cause,  which  would  probably  expose  the 

to    further  insult^.      It   has   been   doubted,   however, 

ler  when  such  words  are  sworn  to  by  one  person  only^ 

le  should  be  absolute,  or  only  to  shew  cause';  the  rule  in 

fxry  requiring  two  affidavits,  to  deprive  the  party  of  the 

t  of  shewing  cause ;  and  in  the  King's  Bench,  the  rule 

y  to  shew  cause,  where  the  words  are  spokea  of  xtM 


'sunt.  i86*  z  Mat8h.8«S.  C«  Adam%on  «.  Gthsorif  H.  27  Geo.  Ill; 
Reg.  301.  K.  B.   an  attachmeot  was    moved   for 

DCS,  406.  412.  Pr.  Reg.  351.    againstthedefendaot's  wife  and  daughter, 

for  treating  the  process  of  the  court  with 
[od.  43.  I  Salk.  84*  1  Str.  i8{.  contempt,  by  throwing  it  into  the  street, 
?p.  47.    R.  T.   17  Geo. 'III.    &c.  and  the  court  said,  that  on  a  return 

by  the  shenfF,  the  rule  for  an  ittaebmeht 
Jk.  84.  was  absolute  in  the  first  instance ;  bnt  of» 

r.  io68.  affidaviUfthe  party  moitliafeaa  oppor« 

.  fLtp.   X14.    la  the  case  of   tumtyofaniweriiig* 
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CHAP,  ix^ 


Of  the  Arrest,  upon  bailabi^e  Process. 

TN  treating  of  the  law  of  arrest,  1  shall  consider,  first, 
-^  what  cause  of  action  it  is  allowed ;  2dly,  the  affid 
to  hold  to  bail ;  3dly,  what  persons  may,  or  may  not  be  arresi 
and  lastly,  by  whom,  and  under  what  authority,  when,  wli 
and  in  what  manner  the  arrest  may  be  made. 

Where  the  cause  of  action  amounts  to  fifteen  pounds  or 
wards,  and  an  affidavit  thereof  is  made  and  filed  accordin 
the  statutes,  the  process  is  bailable  ;  and  the  defendant  ma 
general  be  arrested,  and  holden  to  special  bail.  And  w 
the  cause  of  action  arises  on  a  bill  of  exchange  or  promis 
note,  the  defendant  may  be  arrested  for  the  sum  of  lOi 
upwards.  But  by  a  statute*  made  previous  to,  and  not 
pealed  or  altered  by  the  12  Geo.  I.  c.  29^.  '<  no  sheriff  s 
^*  hold  any  person  to  special  bail,  in  Wales  or  the  counties 
''  latine,  upon  any  process  issuing  out  of  the  courts  at  M 
''  rrtmfer,  unless  an  afiidavit  be  first  made  and  filed  oi 
^  cause  of  action,  and  that  the  same  is  twenty  pounds  and 
^  wards ;  and  bail  shall  not  be  taken  for  more  than  the  si 
^'  sum  expressed  in  the  afiidavit.*' 

With  respect  to  the  cause  of  action,  it  is  a  rule,  tliat  w 
there  is  a  certain  debt  to  the  amount  of  fifteen  pounds,  oi 
mages  to  that  amount  which  may  be  reduced  to  a  certa 
as  in  assumpsit  or  covenant  for  the  payment  of  money% 


•  1 1,  12  W.  III.  c.  9.  §  1.  became  surety  for  the  defendant 

^  2  Str.  X  Z02.  His  discharge  under  an  insoifaitidi 

I  Barnes,  79, 80.  xo8.   )}ut  one  who    act,  and  was  aftenmda  obCgtd  t 
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defendant  may  be  arrested,  as  a  matter  of  course,  on  an  affi* 
kril  shortly  stating  the  cause  of  action.  And  he  might  for* 
lerly  have  been  arrested  in  like  manner,  in  an  action  of 
vrer%  or  detinue ;  for  these  were  considered  as  being  more 
roperly  actions  of  property,  than  of  tort.  But  where  the  de- 
ndant,  being  a  custom-honse  officer,  was  arrested  in  an  action 
'trover J  brought  against  him  for  seizing  goods,  and  it  appeared 
f  affidavit  that  there  was  a  reasonable  foundation  for  the 
izare,  that  the  goods  were  deposited  in  the  king's  warehouse, 
id  that  the  defendant  had  used  due  diligence  in  proceeding 
hrarda  a  condemnation  in  the  Exchequer,  the  court  ordered 
wmon  bail  to  be  accepted^.  And  by  a  late  rule"",  in  all  the 
^Avtty  /*  no  person  can  be  held  to  special  bail,  in  an  action  of 
mcer  or  detinue^  without  an  order  made  for  that  purpose  by  the 
Md  Chief  Justice,  or  one  of  the  judges/* 

\  On  the  other  hand,  where  the  damages  are  altogether  uitcer- 
',  as  in  assumpsit  or  covenant  to  indemnify,  &c.  or  in  actions 
a  tori  or  trespasf,  there  can  be  no  arrest,  without  a  special 
of  the  court  or  a  judge,  on  a  full  affidavit  of  the  circum« 
;  for  it  would  be  unreasonable  that  the  defendant  should 
airested,  for  what  damages  the  plaintiff  fancies  he  has  sus* 
I,  and  is  pleased  to  swear  to.    And  it  is  not  usual  to  grant 
[fecial  order,  except  where  there  has  been  an  outrageous 
or  mayhem',  or  the  defendant  is  about  to  quit  the 
^m«  An  affidavit  stating  that  **  the  defendant  was  indebted 
the  plaintiff  in  30001.  and  upwards,  being  the  value  of  certain 
of  silver,  delivered  by  the  plaintiff  or  on  his  account  to 
le  defendant,  to  be  by  him  carried  and  delivered,  and  by  the 


•ecttrity  bf  bond  and  warrant  of  Say.  Rep.  $3.  8.  C.  imi,  eciOra. 

r.  Sec  finr  the  old  debt,  cannot  «  B.  H.  48  Geo.  III.  K.  B.  C.  P.  and 

lid  die  defendant  to  bail  thereon  by  Excheq.  9  East,  325.  i  Taunt.  203. 

ilbvitf  aa  for  ao  nnich  noney  fund  for  '  Bamet,  79,  80.  io8|  9* 

El  MB.  3  Eaat,  169.  •  Id.61,  Pr.  Reg.  63.  S.  C.  Bamet, 

*61IikL  ivBareet,  8o«  2  Str.  1 192.  76.  Pr.  Reg.  66.  Cas.  Pr.  C.  P.  149. 

Wik.  23.  S.C.  X  Wila.  335.  Say.  Rep.  S.  C. 

!•  8.C.  and  aee  Cowp.  529.  '  R.  M.  1654.  j  9.  K.  B,  R.  M .  1654. 

^sBlae.  Rep.  iox8.  i  Will.  33^.  (la.CP. 
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promise  of  marriage^j  &c.  where  the  penalty  is  the  real  dehti 
rather  in  nature  of  stated  damages.  And  where  an  agreemc 
was  made  in  writing,  to  deliver  a  certain  qaantity  of  goo 
within  a  certain  time,  at  the  price  of  3001.  or  in  deiii 
thereof,  that  the  defendant  would  forfeit  and  pay  to  the  plaii 
tiff  lOOl. ;  in  an  action  brought  for  the  penalty,  the  judges  < 
the  Common  Pleas  were  of  opinion,  that  the  defendant  migl 
be  held  to  bail^. 

Where  there  have  been  mutual  dealings  between  the  partk 
the  balance  is  considered  as  the  debt  at  law,  as  well  as  in  equit 
and  therefore,  upon  an  unliquidated  account,  if  the  plaini 
were  to  swear  to  the  sum  due  to  him  on  the  debtor  side  od 
it  would  be  looked  upon  as  a  mere  evasion ;  and  if  not  grooi 
enough  to  support  an  indictment  for  perjury,  would  at  \o^ 
entitle  the  defendant  to  an  action  upon  the  case,  for  a  malicio 
arrest"". 

The  defendant  having  been  once  arrested,  cannot  in  gena 
be  arrested  again,  for  the  same  cause  of  action^.  Nemo  M 
bis  vexari,  pro  eddem  causd.  Thus,  where  the  defendant  a 
arrested  on  a  writ  taken  out  pending  a  prior  action,  wherein 
had  been  previously  arrested  for  the  same  cause,  the  court  d 
charged  him  on  common  baii^.  And  where  the  plaintiff,  n 
liking  the  bail  in  the  former  action,  obtained  a  side-bar  rulell 
leave  to  discontinue  upon  payment  of  costs,  and  afterwal 
proceeded  to  charge  the  defendant  in  custody  with  a  declaratil 
in  a  new  action,  the  court,  conceiving  this  to  be  a  trick,  di 
charged  the  side-bar  rule ;  so  that  the  bail  to  the  former  actk 
still  continued  liable'.  But  where  it  appeared  that  the  bail 
the  prior  action  were  forsworn,  the  court  refused  to  assist  tl 
defendant,  though  he  was  arrested  before  the  former  action  w 


•i   Will.  6a.  3  Bur.  1351.   1373.  2  Campb.  iq\.  smb.  contra. 

Doug.  449,  *  R.  M.  IS  Car.  $  %.  II.  K. B. 

^  Barnes,  86.  but  8ec  id.  108.  •  2  Str.  1209. 

^  Dr.  Turlington*!  case,  4  Bur.  1996.  '  4  Bur.  2502. 
but  see  the  case  of  Bro^n  v.  Pigion, 
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turned;  saying,  the  plaintiflT  was  rigfht  in  laying  hold  of 
\  he  did;  for  bad  he  discontinuedy  the  defendant  wonid 
ily  have  ran  awayS  And  it  has  been  determined,  that 
iiDtiff,  after  suing*  out  common  process,  may  sue  out  a 
t?  writ  for  the  same  cause,  and  arrest  the  defendant  f 
he  disoontinnes  the  first  action ;  for  this  is  not  a  case 
the  rule  of  not  permitting  the  defendant  to  be  twice 
d  for  the  same  cause^.  By  rule  of  Michaelmas,  15  Car* 
is  ordered,  that  ^'  if  a  defendant  be  lawfully  delivered 
rrest  upon  any  process,  he  shall  not  be  arrested  again  at 
ne  time,  by  virtue  of  another  process,  at  the  suit  of  the 
[ilaintifF/'  But,  notwithstanding  this  rule,  the  court  of 
Bench  held,  that  the  plaintiff  might  lodge  a  detainer 
t  the  defendant,  in  custody  upon  mesne  process,  after  his 
kd  justified,  the  defendant  not  having  completed  his 
rge,  but  being  still  within  the  prison ;  and  that  he  was  not 
J  to  be  discharged,  upon  an  affidavit  that  the  sum  for 
the  detainer  was  lodged,  was  due  at  the  time  of  the 
rest^ 

!  rale  for  preventing  vexatious  arrests,  was  formerly  so 
std tiered  to,  that  where  the  plaintiff  was  nonprossed  for 
f  a  declaration,  be  could  not  afterwards  have  arrested 
endant,  in  a  second  action  for  the  same  cause*.  But  a 
it  practice  now  prevails';  for  the  plaintiff,  it  is  said^ 
enough  by  paying  costs  in  the  first  action,  and  therefore 
lot  to  be  in  a  worse  condition  than  before.  For  a  similar 
where  the  plaintiff,  having  misconceived  his  action, 
to  dueontinue  upon  payment  of  costs,  he  nMiy,  after  the 
re  tBX€4  and  paid',  take  out  a  new  writ  for  the  same 
nod  have  the  defendant  arrested  de  novoK  And  if  the 
r  be  nonsuited  in   an  action  of  debt  on  bond,  for  not 


,  Tsr6*  *  I  Ld.  Raym.  6jo.  Com.  Rep.  94. 

Mf.  &  Eait,  6i6.  and  see    S.C. 

7«.  '  I  Str.  439. 

L  B.  sa  Str.  1209.  3  ^^ule  &  Sd.  i;3. 

lie  ft  8cL  144.  ^  2  Wils.  381.  Sarnes,  399. 

N 
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sufficiently  proving  the  execution  of  it,  on  nanestfactumf  d 
defendant  may  be  arrested  again,  in  a  new  action  on  the  Ml 
bond\  So  where  an  action  was  brooght  ag^ainst  one  of  t^ 
partners  for  a  joint  debt,  and  the  defendant,  having  been  I 
rested  therein,  pleaded  the  partnership  ia  ahatementf  it  m 
holden,  that  the  plaintiff  might,  after  entering  a  cassetur  Ml 
bring  a  new  action  against  both  partners,  and  arrest  the  I 
fendant  again  for  the  same  debt^  And  where  the  plaiol 
becomes  bankrupt,  before  interlocutory  judgment,  the  i 
fendant  may  be  arrested  and  held  to  bail  by  the  assigtiee^i 

a  second  action  for  the  same  cause"".  ( 

i 

Wherever  the  second  action  appears  ta  be  vex^tionsfii 
the  defendant  is  arrested  or  detained  in  custody  therein,  si 
being  superseded  or  supersedeahk  in  a  former  action,  by  ^ 
laches  of  the  plaintiffs,  the  court  wil)  discharge  the  defeojl 
on  common  bail ;  even  though  he  be  arrested  on  si  note  gij 
subsequent  to  the  supersedeas ^  or  in  a  different  form  of  adl 
so  as  it  be  substantially  for  the  same  cause^.  But  where  d|j 
are  no  laches  in  the  plaintiff,  and  d  fortiori  where  the  j 
fendant  is  in  fault,  the  court  will  not  assist  the  latter :  H 
where  A.  having  be^n  arrested  at  the  suit  of  jB.,  gave  hii 
draft  for  part  of  the  demand,^  and  agreed  to  settle  the  i 
mainder  in  a  few  days ;  after  which,  the  draft  being  ^ 
honoured,  B.  sued  out  a  new  vnrit  against  A.f  and  a 
him  ag^in  on  the  same  affidavit ;  this  was  holden  to  be 
gular^.  And  if  the  defendant  be  discharged  out  of 
on  account  of  some  act  for  which  the  plaintiff  is  not 
able,  such  as  an  alteration  in  the  warrant  to  arrest 
sheriff^s  officer,  without  the  plaintifi^s  knowledge,  in 
case  the  defendant  may,  after  the  first  action  is  discon 


•Barnes,  73.  *  a  Str.  78a.  94 j.  1039.  %  YRk 

^  Salisbury  r.  WUUall^  H.  43  Geo.  Cowp.  72.    Caohsan  v.  F§9Uft  ij 

IIL  K.  B.  I  Marsh.  395,  6.  Geo.  III.  K.  B.  but  see  Barncti  6^ 

^  Bametf    assignee   of    Saunders^   v,  '2  Str.  1218.  SEastf  334«       )^ 

Maiottf  M.  23  Geo.  III.  K.  B.  ^  3  East,  309. 

^  2  Blac.  Rep.  809.  H  6  Dumf.  &  East^  su 
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le  igain  held  to  bail  for  the  same  caiLse*.  Tlie  defendant 
pnng'  given  a  bond,  eonditioned  for  the  payment  of  a  sum 
f  moneyy  if  the  sentence  of  a  Vice-admiralty  court  should  be 
prmed  on  appeal,  and  the  appeal  having  been  dismissed  for 
pnt  of  prosecntion,  the  defendant  was  arrested  and  holden 
|Jmu1  ;  after  which,  the  appeal  being  restored  upon  petition, 
^  action  was  suspended,  and  the  bail  discharged ;  but  being 
dismissed,  a  new  action  on  the  bond  was  commenced ; 
the  coart  of  Common  Fleas  held^  that  the  defendant  might 
again  arrested  and  liolden  to  baiP.  So  where  the  defendant 
beea  arrested  abroad,  he  may  be  again  arrested  here,  for 
same  cause  of  action ;  at  least,  where  it  does  not  appear 
the  plaintiff  may  have  the  same  redress  and  benefit  by  the 
lings  abroad,  as  .in  this  country  %  And  where  J.  pro- 
led  by  foreign  attachment  against  B.j  who  surrendered, 
pleaded  to  the  jurisdiction  of  the  court,  upon  which  A. 
itinned  the  foreign  attachment,  and  arrested  B.  by  pro- 
out  of  the  King^s  Bench,  the  court  of  Common  Pleas 
that  the  foreign  attachment  was  not  such  a  proceeding 
^lo entitle  B.  to  be  discharged  out  of  custody  in  the  present 
on  entering  a  common  appearance"*. 

l0pc»i  the  same  principle,  of  not  permitting  tlie  defendant 

^he  twice  arrested  for  the  same  cause,  it  is  holden%  that  in 

of  debt  upon  judgment,  whether  after  verdict  or  by 

lt»  Uie  defendant  cannot  be  arrested,  if  he  was  previously 

in  the  original  action  s  even  though  the  bail  in  that 

have  since  become  insolvent^  or  the  plaintiff  has  released 

\,  by  declaring  in   a  different  county^  or  the  defendant 


S.Diinif.b  £ait,sx8.  *a  Str,  1218.   Say.  Rep.  43.   Pr. 

>x  Ifcv  Rep.C.  P.  15.  Reg.  54.    Cas.  Pr.  C.  P.  32.  S.  C. 

«7  Durnf.  &  Eaitf  470.   s   Eait,    Barnes,  xi6. 

*  Say.  Rep.  160. 

*  {Taunt.  Sji.  i  Marsh.  395.  S.  C.       *  2  WUb.  93*  Barnes',  1 16.  S.  C.  but 
t  the  ease  of  Bromkyv.  Peck^  5    ace  2  H.  Blac.  278. 

N  2 
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h^  surrendered  in  their  discharge,  and  obtained  a  superst 
And  if  a  defendant,  being  arrested  upon  process  of  the  K 
Bench,  give  a  warrant  of  attorney  to  confess  judgment] 
be  afterwards  holden  to  bail  in  the  Common  Pleas,  in  an  a 
upon  that  judgment,  the  hxtter  court  will  discharge  him 
a  common  appearance^.  But  if  the  defendant  were  ni 
rested  in  the  original  action,  he  may  be  arrested  in  an  a 
of  debt  on  the  judgment''.  And  in  the  Common  Pleas,  tfa< 
fendant  may  be  arrested  in  such  action,  notwithstartdi 
writ  of  error  has  been  brought,  and  bail  pot  in  thereon*, 
where  a  cause,  in  which  the  defendant  has  been  arrestt 
referred  to  arbitration,  and  the  arbitrator  awaitis  U 
plaintiff  a  sum  exceeding^/f^een  pounds,  the  defendant  mt 
arrested  again,  in  an  action  upon  the  award*. 

It  was  formerly  holden,  that  where  the  judgment 
merely  for  costs  upon  a  nonsait^  or  the  debt  was  origi 
under  ten  pounds,  but  raised  to  a  larger  sum  by  the  adi 
of  costs' ;  or  the  action  was  for  general  damages,  which 
reduced  by  the  judgment  to  a  sum  c$ttam  above  ten  pou 
the  defendant  could  not  be  arrested  in  the  King's  B( 
either  upon  the  judgment  itself,  or  upon  a  subsequent 
mise,  in  consideration  of  forbearance^,  to  pay  the  debt 
costs.  But  it  was  afterwards  determined  in  both  Cdnrts^, 
a  defeudaht  might  be  arrested  and  held  t^  special  bail,  i 
action  on  a  judgment  for  ten  pounds,  for  damages  and  c( 
though  the  original  debt  alone  were  under  that  amount* 


^2  Str.  1039.  Cowp.  72.  R.  H.  S  ^2Duraf.  &  East,  756. 

Geo.  11.  C.  P.  Cas.  Pr.  C.  P.  34.  Pr.  ^  j  Bur.  2660.  2  Blac  Rep. 

Reg.  56.  BarneSf  390.  i  Bos.  &  Pul.  C.  P.  contra. 

i6u  »a  Str.  97J.   1077.  5  Bwr, 

^  2  Bos.  &  Pul.  416.  but  s^«  Barnes,  4  Bur.  21 17; 

94.                                    ^  **  2  Str.  1243.  1  ^>I^  i^ow 

'  8  Durnf.  &  East,  fi$.  Pr.  Reg.  55,  ^  Ck>wp.  129. 

6.  Cas.  Pr.  C.  P.  3a.  S. C.  Baroes^  1 16.  ^  4 Durof. &Ea^  570.  K.  B.  I 

I  New  Rep.  C.  P.  133.  432,  3.  Pr.  Reg.  60.  Gas.  Pr.  C.  J 

'  Barnes,  71.  Pr.  Reg.  57.  Conit  Rep.  S.  C.  C.  P.  but  set  Barnes,  43 

556.  S»C.  sDIac.  Rep.  ;i68.  Rtg«  6t.  S.  C.  smb.  €Mra. 
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miaatiOn  seems  to  have  ocoasiooed  tbe  passing  of  the 
]|e43  Geo.  III.  c.  46.  §  I.  by  which  it  is  enacted,  that 
»  person  shall  be  arrested  or  held  to  special  bail,  upon  any 
ticess  issuing  out  of  any  court  in  England  or  Ireland,  for 

cause  of  action  not  originally  amounting  to  the  sum 
r  which  such  person  is  by  the  laws  now  in  being  liable  to 
;  arrested  and  held  to  bail,  over  and  above  and  ei^plusive 

any  costs,  charges  and  expences,  that  may  have  been 
stirred,  recovered  or  become  chargeable,  in  or  about  the 
ing  for  or  recovering  the  same,  or  any  part  thereof.** 

by  tbe  statute  51  Geo.  III.  c.  124.  §  1,  '^  no  person 
all    be  held  to  special  l)ail,  upon  any  process  issuing  out 

any  court,  where  ihe  causf  of  action  shall  not  have  ori- 
Dally  amounted  to  the  sum  of  fifteen  pounds  or  upwards, 
er  and  above  and  exclusive  of  any  such  costs>  &c«  ex* 
pt  where  the  cause  of  such  action  shall  arise  or  be  main- 
aable  upon  or  by  virtue  of  any  bill  or  bills  of  exchange, 
omissory  note  or  notes,  in  which  cases  the  parties  liable 
^reopen  may  be  held  to  special  bail,  in  such  manner  as 
bis  act  had  not  been  made." 


\e  affidavit  required  by  the  statutes,  of  the  cause  of 
1,  may  be  made  by  the  plaintiff,  his  wife,  or  a  third 
n*:  and  it  may  be  made  by  one  or  several  persons.  The 
lation  of  a  quaker  is  sufficient  to  hold  the  defendant  to 
2lI  bail^.  And  in  the  Common  Fleas,  an  affidavit  made 
third  person,  need  not  state  any  connection  between  the 
lent  and  the  plaintifT.  But  the  affidavit,  or  affirmation, 
be  made  by  some  person  w1k>  is  legally  competent  to  be 
neas ;  and  therefore  it  is  bad,  if  made  by  a  person  con- 
1  of  felony,  or  other  infamous  crime''.    The  true  place 


VUm.  339*  I  Bos.&Pul.  i.  and  '{Mod.  74.  2  Salk.  461.  Bamet, 

fif  191,  !•  79.  Pr.  Reg.  49.  S.C.  2  Str.  1148.  z 

vp«  389.#nd  ace  Willes,  29a.  o.  Wila.  225.  andaee  Peake'a  Evid.  z  £d» 

(o«.  ft  Pd.  !•  4  Taunt.  23 1.  p«  126.  but  ice  Barnes,  1 16«  contra. 
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of  abode  and  addition  of  every  person  making  the  affida? 
must  be  inserted  therein*.  In  the  King's  Bench  howevefi  tl 
deponent  may  be  described  as  "  of  the  city  of  London^  ma 
*^  chant*"."  And  in  the  Common  Pleas,  the  addition  of  **«i 
*^  nufactnrer'^  to  the  deponent's  name,  has  been  held  so! 
ficient''.  But  the  court  of  King's  Bench  will  not  try  the  m 
place  of  the  plaintiff's  abode  upon  aflSdavits'.  And  Um 
is  no  occasion  to  insert  in  the  affidavit,  the  addition  and  A 
scription  of  the  defendant.  In  an  affidavit  to  hold  to  bfl 
the  plaintiff's  clerk  may  state  his  place  of  abode  to  be  tl 
office  vv^here  he  is  employed  the  greater  part  of  the  day,  thong 
at  night  he  sleep  at  another  placed  And  a  foreigner  wha 
general  residence  is  abroad,  and  who  only  landed  here  for 
temporary  purpose,  may  properly  describe  his  place  of  aboi 
to  be  in  his  own  country,  and  not  at  the  place  where  the  i 
fidavit  was  sworn' :  So  where  a  deponent  had  been  a  fewdfl 
before  discharged  out  of  prison,  but  by  permission  bad  rf 
continued  to  lodge  there  at  night,  having  no  other  plaoa^^ 
residence,  his  describing  himself  bond  Jidef  in  an  affidavit « 
hold  to  bail,  as  late  of  such  a  prison,  has  been  deemed  M 
ficient** :  but  a  deponent  who  has  left  one  place  of  resideac 
and  resides  in  another,  cannot  regularly  describe  himself 
late  of  the  former. 

The  affidavit  may  be  sworn  before  a  judge,  or  commissiotj 
of  the  court,  authorized  to  take  affidavits,  by  virtue  of  1^ 
statute  29    Car.   II.  c.  &".  or  else  before  the    officer  i4 

"l 

*  R.  M.  IS  Car.  II.  K.  B.  i  East,  i8.  ^  Extended  to  the  isle  of  AK%j 
330,    4  Taunt.  154.  statute  6  Oeo.  III.  c.  50.  §  2.  audi 

^  3  Maule  &  Sel.  165.  the  statute  55  Geo.  III.  c.  157.  forfl 

^  3  Bos  &  Pul.  550.  powering  the  courts  of  law  and  equhj 

*  Per  Cur.  H.  45  Geo.  III.  K.  B.  Ireland^  to  grant  comnutsions  to  tl 
2  Smith  R.  207.  S.  C               ^  affidavits,  in  aJl  parts  of  GreaT  Bfik 

•Per  Cur.  T*  41  Geo.  III.  K.B.    The  commission  for  uking  afEdavili 

f  I  Maule  &  Sd.  103.  Englandf  should  be  stamped  with  a 

S3  East,  154*  shilling  sump.     Stat.  55  Geo.  XIL 

*  II  East,  528.  184.  Schcd.  Part.  II.  §  III. 
»///.  ibid. 
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process^  or  his  deputy* :  And  it  may  be  swoni  before 
nissioner,  although  he  be  concerned  as  attorney  for  the 
P,  But  a  special  capias  issued  upon  an  affidavit  sworn 
bill  of  Middlesex  office,  is  irregular :  and  though  it 
intended,  that  the  practice  was  for  the  filacer,  upon 
itting  to  him  either  the  original  affidavit  or  an  office 
f  ity  to  issue  his  writ,  yet  the  court  said  that  such 
ot  be  the  practice  ;  for  that  an  affidavit  made  for  one 
object,  could  not  be.  transferred  to  another,  and  per- 
•uld  not  be  assigned  on  the  office  copy^ 

'6  being  no  action  depending  in  court,  at  the  time 
le  affidavit  is  made,  it  ought  not  regularly  to  be  entitled 
196 :  and  in  one  case,  the  King*s  Bench  discharged  the 
mt  out  of  custody  on  common  bail,  on  account  of  its 

0  entitled^*  But  in  a  subsequent  case*,  they  thought 
the  practice  had  obtained  so  long,  of  adding  a  title  to 
ts  of  this  kind,  it  would  be  too  much  to  determine, 
ch  practice  had  been  erroneous ;  particularly  as  this 
Boere  question  of  form,  and  did  not  interfere  with  the 
of  the  case.     A  rule  of  court  however  has  been  since 

1  the  King's  Bench,  that  ^'  affidavits  of  any  cause  of 
before  process  sued  out  to  hold  defendants  to  bail, 

entitled  in  any  cause,  nor  read  if  filed^^'  And  in  the 
>n  Pleas,  if  an  affidavit  to  hold  to  bail  be  entitled  in  a 
t  is  bad ;  and  the  defendant  may  be  discharged,  on  en- 
a  common  appearance'.  It  is  no  objection  to  an  af- 
to  hold  to  bail,  that  it  is  not  entitled  in  any  court^ : 
the  King's  Bench,  if  it  be  not  so  entitled,  but  only 
bed  with  the  words,  •'  By  the  Court,''  at  the  bottom  of 


12  Geo.  I.  c.  29.  §2.  *  J  Durnf.  &  Eatt,  321. 

.  15  Geo.  II.  reg.  2.  K.  B.        ^  R.  M.  38  Geo.  III.  K;  B.  7  Durnf. 

Geo.  II.  C.  P.  &  East,  4  {4. 

uleifr  Set.  230.  '  I  Bos.  &  Pul.  36.  227. 

iif.&  East,  640.  and  see  Say.       ^  7  Dumf.&  East,  451. 
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the  juratf  it  is  not  sufficient' ;  though  where  the  name  of  OM 
of  the  judg^es  of  that  court  is  affixed  to  the  affidavit,  it  will  en- 
title the  party  to  read  it,  as  sworn  in  court*". 

An  affidavit  made  abroad,  out  of  the  kiog^s  dominions,  iH 

put  on  the  same  footing  as  an  affidavit  sworn  in  Scotland^ 

ireland;  which,  though  not  sufficient  of  itself  to  authorize  i||( 

arrest,  will  be  a  good  ground  for  applying  to  the  court  ^^ 

judge,  for  an  order  to  hold  the  defendant  to  special  bail^. 

an  affidavit  however  ought  to  contain  all  the  reqaisiteB 

are  essential  to  affidavits  for  holding  to  bail  in  England; 

therefore  it  was  deemed  necessary  to  state  in  an  affidavit  m 

in  Ireland^  for  the  purpose  of  arresting  the  defendant  ia 

country,  that  be  had  not  made  a  tender  of  the  money  in  bad 

notes'^.  It  hw  been  said,  that  where  an  affidavit  of  debt  is  mM 

in  Scotland  or  ireland,  the  party  verifying  it  must  swear  ^^tki 

it  was  made  by  the  plaintiff;  that  the  hand*writing  subscrib^ 

thereto,  is  of  his  own  hand-writing.;   that  the  said  affid««| 

was  made  and  taken  before  a  magistrate,  who,  deponent  hg 

lieves,  had  competent  authority  to  administer  an  oirth;  a^j 

that  the  band- writing  of  the  person  subscribing  the  said  al 

fidavit,  is'the  hand-writing  of  such  magistrate*."     But  in  piM 

tice  it  b  deemed  sufficient,   where  the  affidavit  of  debt  i 

made  in  Scotland  or  Ireland^  to  swear  to  the  hand* writings 

the  judge  before  whom  it  was  made :    And  accordingly,  wheM 

an  affidavit  of  debt  contained  no  place  in  -the  jurats  but 

ported  to  be  sworn  before  the  Chief  Justice  of  the  Ki 

Bench  in   Irelandf  and  to  be  signed  by  him,  and  such 

nature  was  veri6ed  hy  affidavit  here,  the  court  held,  that 4 

was  a  sufficient  foundation  for.  arresting  the  defendant,  nndoril 
judge's  order,  on  mesne  process':  Though  if  an  affidavits 


*  3  Maule  k  Sel.  157*  376.  in  nMls.  Stewart  v.  Smkh^  1  Jk 

^  Id.  157,  8.  13  Eait,  189.  b.otsee  ^Pul.  132.  mnA^Ar. 

I  Bos.  &  Pul.  271*  by  which  it  seems  *  i  SeU  Prac*  107.    i   Lce*i  Fn 

to  be  otherwise  in  the  Common  Fleas.  Die.  i8* 

""  AtUe^  167, 8.  f  X  Maule  &  Sel.  302. 

*»  Nettiit  T.  Pyw,   7  Durnf.  &  East, 
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»e  made  abroad»  out  of  the  king's  dominionsy  it  is  usual 
■r  to  the  other  eircamstances  before  stated*. 

Kiint  aXform^  the  affidavit  should  be  direci  aud  pimtive^ 
la  piaintiffhas  a  suhiisling  cause  of  action;  alid  there* 
f  it  be  merely  by  way  of  argmrnentf  or  reference  to 
,  or  accounts,  &c.  or  as  the  party  making  it  beUeves^  it 
at  in  general  be  sufficient''.  But  an  affidavit  that  the 
laot  is  indebted  to  the  plaintiff  in  such  a  sum,  as  he  camr 
Uf  baa  been  adjudged  good*".  And  where  the  plaintiff 
s  ejneutor  or  administrator^  or  as  assignee  of  a  bankrupt^ 
fficient  for  him,  or  a  clerk  of  the  testator^  &c.  to  swear, 
lie  defendant  is  indebted,  &c.  as  appears  bjf  bookSf  8fC. 
f  Ae  verify  believes^ :  but  even  in  that  casCi  a  mere  re- 
e  to  beoks,  tec.  unsupported  by  the  party's  beUef,  is 
fficieotly  positive^  A  co-assignee  of  a  debt,  arising  out 
b  of  exchange  in  his  own  possession,  may  sue  in  the 
of  the  original  creditor,  and  hold  the  defendant  to  bail 
)  own  affidavit,  swearing  positively  as  to  all  the  facts 
ed,  which  are  within  bis  own  knowledge,  and  to  the 
f  his  knowledge  and  belief,  as  to  such  as  are  within  the 
ledge  of  his  principal  and  co^assignees^.  And  where  the 
£e  of  a  bond  swore,  that  the  obligor  was  indebted  in 


*  Lord  Kmyon^  T.  36  Geo.  III.  the  Appendix  to  Chap.  VIll.  §  j,  &c; 

7  Parof.  &  East,  251.  Hay4oH  *2  Bur.  1033.  but  aee  i  Durof.  & 

rlri,  £.  38  Geo.  III.  K.  B.  8  East,  717. 

164.  ^Ethirimgkm  T.— — ,  M.    45  Geo. 

Sir.    1157.  xeo9.  iai9.  2aa6.  JU.'K.  B» 

X  Wibu  i&i.  231.  .279.  339*  *4  Bar.    1993.  9283.  Browu    r. 

ep.  59*  S.  C.  %  Bur.  655.  3  Bur,  Pheftoi^  H.  24  Geo. Ill,  K.  B.  i  Durnf. 

1687.  4  Bur.  2x26.  Brown  r.  &  East,  83.  4  Dumf.  &  East,   176.  8 

p M.  A4Geo.lII.  £.  B.  x  X>uniF.  Dumf.  &  East,  4x9,  20.  2  Bey.  &  Pul. 

C  716.  2  Dumf.  &  East,  55.  3  298.  apd^  Appesd*  ciiap,  VIII.  $ 

&  East,  575.  $  Durof. 4?  East,  41.  43,4.  67. 

tenM%.87.  butja3  Wils.  154.  '2  Str.  12x9.    i  Dorof.  &  East, 

Bep.  740.  S.  C.  e.  P.  For  t|ie  83. 

if  affidaiits  in  dB&rent  cas^,  see  <  d  Darnf.  &  East,  418. 
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ninety  poundsi  for  principal  and  interest  upon  the  bond,  i 
he  believed^  the  affidavit  was  deemed  sufficient  to  hold  tl 
defendant  to  special  bail* :  But  it  is  usual,  in  such  case,  for  tt 
obligee  and  assignee  to.  join  in  an  affidavit,  stating  the  exflq 
tion  of  the  bond,  the  assignment  of  it,  and  how  much  is  di 
for  principal  and  interest*".  r^ 

I 
It  is  also  requisite,  that  the  affidavit  should  be  certmn  afl 
explicit^  as  to  the  nature  of  the  cause  of  action  :  TherefiMI 
an  affidavit  that  the  defendant  is  indebted  to  the  plaint]ffi| 
such  a  sum,  without  more%  or  generally  upon  pramUe^f  i 
in  so  umch  upon  a  bond  for  performafiee  ofcovenanti^,  or  uM 
breach  of  qrticle^^  or  as  a  balance  of  accounts  between  ^j 
parties',  has  been  holden  to  be  too  general.  So  an  affidai|| 
to  hold  to  bail,  stating  only  that  the  defendant  is  indebd 
to  the  plaintiff,  '*  for  goods  sold  and  delivered,  (without  sayifl 
by  the  plaintiff  to  the  defendant^)  and  as  the  acceptor  of  a  fa| 
of  exchange",**  or  <*  for  goods  sold  and  delivered  (not  8ayj|| 
by  the  plaintiff ^)  to  the  defendant V  is  insufficient.  And  in  ' 
King's  Bench,  an  affidavit  to  hold  to  bail,  stating  that  the 
fendant,  being  captain  of  a  ship,  was  indebted  to  plaintiff,  ^ 
work  and  labour  of  plaintiff  done  on  board  the  ship,  and 
materials  found  by  plaintiff  and  used  therein,  and  for 
sold  and  delivered,  and  money  paid  by  plaintiff,  at  the 
quest  of  defendant,**  was  holden  to  be  defective,  in  not 
that  the  work  was  done,  or  money  paid  for,  or  the  goods 
to  defendant''.  But  in  the  Common  Pleas,  an  affidavit  to 
to  bail,  stating  that  the  defendant  is  indebted  to  the  plaini 
*'  for  money  paid  laid  out  and  expended,  and  wages  doe 
the  plaintiff  for  his  services  on  board  the  defendant's  ship,** 


•  1  Wils.  %i%.  109.  PiT  Cwr.  M.  41  Geo.  IIL  K.I 

•  3  B08.  &  Pttl.  35$.  ind  ICC  Append.  »  4  Taunt.  1 54. 
Chap.  Vlll.  J  71.  *  7E**»  '94* 

•x  H  Blac.  10.  '8  Bast,  106.    n  Eatl,     jxj, 

*Dou^.  467.  Marsh.  535. 

•  Say.  Rep   109.  *  %  Maulc  &  Sd.  603. 
\Bwh^^.  Frimd^  cited  in  Say.  Rep. 
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ienty  without  expressly  stating  that  the  wages  were  due 
the  defendant*.  And  an  affidavit  thati2.  Pattan  is  indebted, 
'  money  paid  to  the  use  of  the  said  JR.  Jackson  9^  is  well 
^\  So  it  has  been  deemed  sufficient  to  state,  in  an  af<- 
t  to  hold  to  bail,  that  the  defendant  is  indebted  to  the 
:iff  in  such  a  sum,  ^*  for  money  had  and  received  on  account 
e  plaintiff',^'  without  adding,  that  it  was  received  by 
ffendanf^.  And  in  an  affidavit  of  debt  for  money  paid 
e  use  of  the  defendant',  or  for  work  and  labour  as  the 
dant's  servant',  it  is  not  necessary  to  state  that  it  was  at 
^quest.  So  an  affidavit  made  by  a  married  woman,  that 
[efendant  was  indebted,  **  for.  the  rent  of  lodgings,  and 
oney  lent  by  her  to  the  defendant,''  was  held  sufficient; 
igh  it  did  not  state  to  whom  the  lodgings  were  let,  and 
^rscHi  making  the  affidavit  was  herself  incapable  of  lending 
y:  for  she  might  have  lent  it  as  agent  to  her  husband^ 
e  King's  Bench,  an  affidavit  to  hold  to  bail  on  a  bill  of 
mge,  has  been  deemed  sufficient,  though  it  do  not  state 
hat  character  the  plaintiff  sues,  whether  as  payee  or  in- 
e*  :  But  an  affidavit,  that  the  defendant  is  indebted  to 
laintiff,  '<  as  indorsee  of  a  promissory  note,  made  by  de- 
lot,''  without  stating  the  date  of  the  note,  or  that  it  was 
>Ie  on  demand,  or  at  a  day  past,  is  in  that  court 
icient^*.  There  are  decisions  to  the  contrary  however, 
b  Common  Pleas,  on  both  these  points'. 

I  affidavit  to  hold  to  bail,  stating  that  the  defendant  is 

»ted  to  the  plaintiff  in  so  much  for  interest  money,  under 

ny  virtue  of  an  agreement  under  the  hand  of  the  defen- 

is  not  sufficient''.     In  holding  to  bail  for  stipulated  da« 


^rsh.  317.  f  Per  Cur.  T.  40  Geo.  III.  K.  B. 

Mauic&  Sel.  178.  «  7  East,  94.  2  Smith  R.  117.  S.C. 

Dumf.  &  Eaet,  338.  and  sec  iV. 27.        *•  2  Maulc  h  Sel.  148.  ^75, 
Tauot.  704.  751.  1  Marsh.  315.        *  i  New  Rep.  C.  P.  157,   i  Marsh. 

424. 
TauDt.  756.  1  Marsh.  317.  (a.)        *^  10  East,  358. 
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mages,  for  not  performiDg  an  agreement,  the  affidavit  mai 

state  what  the  agreement  was,  and  the  breach  of  it\    j^ 

as  a  party  cannot  be  held  to  bail  for  a  penalty 9  bnt  only  A 

the  sam  secured  by  it,  an  affidavit  stating  that  the  defenda| 

was  indebted  to   the  plaintiff  in   IQOOZ*    '*  under  an   agfQ| 

ment  in  writing,  whereby  the  defendant  undertook  to  pay  t| 

plaintiff  the  balance  of  accounts,  &c.  which  balance  is  il| 

due  and  unpaid,''  is  insufficient,   without  stating  that  the  h| 

lance  was  1000^.     So,  an  affidavit  stating  that  tl)e  defendi^ 

was  indebted  to  the  plaintiff  in  601.  <'by  virtue  of  an  agreemed 

whereby  he  bound  himself  in  that  sum  for  the  performance  I 

the  said  agreement,  and  which  he  had  neglected  and  refmi^ 

to  perform,"  without  stating  what  the  agreement  was,  or  t|| 

breach  of  it,  is  not  sufficienf".     So  if  a  tenant  bind  himself  I 

a.penalty,  for  performance  of  repairs  within  a  certain  tioii 

the  court  will  not  permit  him  to  be  arrested  for  the  penalta 

upon  an  affidavit  whidi  does  not  shew  in  what  respect,  aij 

to  what  amount,  he  has  violated  his  contract^    But  in  tk 

Common  Pleas,  an  affidavit  to  hold   to  bail,  stating  the 

fendant  to  be  indebted,  '*  for  damages  awarded,  and  for 

and  expences  taxed  and  allowjed,"  is  sufficiently  certain ; 

it  will  be  inferred,  that  the  award  and  taxation  are  sncb 

will  support  the  action*.     Where  an  affidavit  stated,  that 

defendant  was  indebted  to  the  plaintiff  in  245/.  *'  for  mi 

lent  by  plaintiff  to  defendant,   for  the  use  of  another,  and 

which  the  defendant  promised   to  be  accountable,  and  re] 

or  cause  to  be  paid  or  secured  to  the  plaintiff,  &c/'  the 

fendant  was  discharged  on   common  bail  i  it  not  apj 

in  the  affidavit,  but  that  the  money  had  been  secured,  according 

to  the  agreement^ 

It  was  for^ierly  suifficient,  in  order  to  hold  to  bail  in  trovisr^ 


•6  Durni.  &  East,  13.  Per  Cur.  H.  *  J  Tauot.  24;. 

41  Geo.  III.  K«  B.  2  East,  409.  «  i  B08.&  PuK  36s. 

^  6  Dumf.  &  East,  si;.  '5  Purof.  &  East,  55»«  and  tec  fl 

^  2  East,  409.  Bos.  Se  Pul.  48. 
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ll»  n«ke  ii  gekieral  nffidavitt  that  the  defendant  had  possessed 
iJBseif  of  divers  goods  and  chattels  of  the  plaintiff,  of  the 
nkntf  &c.  which  be  had  refused  to  deliver  to  the  plaintiff,  and 
^id  converted  the  same  to  his  own  use.  But  an  affidavit 
jNtiny  that  the  defendant  was  indebted  to  the  plaintiff  <<  in 
or  that  ^'  the  defendants  had  possessed  themselves 
certain  goods,  &c.  of  the  plaintiff,  and  of  other  persons^  /*  or 
**  the  plaintiff^s  cause  of  action  against  the  defendant 
for  converting  and  disposing  of  divers  goods  of  the 
tiff,  of  the  value  of  250/.  which  he  refused  to  deliver, 
igh  the  plaintiff  had  demanded  the  same,  and  that  neither 
defendant  nor  any  person  on  his  behalf  had  offered  to  pay 
the  plaintiff  the  250/.  or  value  of  the  goods'","  has  been 
insufficient.  And  to  obtain  a  judge's  order  under  the 
nrte^y  the  affidavit  should  fully  set  forth  the  circumstanced 
#tiich  the  defendant  has  possessed  himself  of  the  goods^ 
particnian  of  which  they  consist,  and  the  value  of  then^ 
in  what  manner  the  defendant  has  converted  them  to  hii 
osfe.  In  order  to  hold  to  bail  in  trover  for  a  bill  of  ex- 
;e,  it  siiould  be  stated  that  the  bill  remains  unpaid*.  And 
affidavit  to  hold  to  bail  in  trover^  by  the  assignees  of  a 
»t,  stating  that  **  the  defendant  possessed  himself  of 
groods,  wbieh  he  refused  to  deliver,  and  has  converted 
to  his  own  use,  as  appears  by  the  bankrupt's  books  of  ac- 
booty  and  by  the  letters  of  8.  (the  agent,)  and  letters  of  the 
jhinlifKi,  as  deponent  believes,'*  was  holden  not  to  be  suffi- 
ifimtly  certain,  to  shew  a  conversion ;  and  therefore  the  court 
bchnrged  the  defendant  on  common  baiK. 

An  affidavit  to  hold  to  bail  on  the  lottery  act,  must  specify 
he  nature  of  the  offence,  and  aver  that  the  defendant  has  in- 


lA^rfita 


'  I  H«  Blac  si8.  Excheq.  jlnie,  173. 

^  Pgr  Cbr.  T.  43  Geo.  III.  K.  B,  '7  Durnf.  &  East,  321. 

*  y  Diira^  &  Eait,  $50.  f  2  Maule  5c  Sel.  563. 
<  B.  H.  48  Geo.  III.  K.  B.  C.  P.  5c 
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curred  the  forfeiture* :  but  the  offence  need  not  be 
circumstantially,  nor  is  the  plaintiff  obliged  to  swear^  that  i 
defendant  is  indebted  to  him  to  the  amount  of  the  penak 
In  such  an  affidavit,  several  offences  of  the  same  natare  may 
included*^ ;  and  it  need  not  state  that  the  defendant  recei^ 
any  consideration  for  making  the  insurances,  or  set  cot 
plaintiff's  authority  to  bring  the  action'. 

By  the  Batik  acts*,  the  affidavit  to  hold  to  bail  must  stt 
that  no  offer  has  been  made  to  pay  the  sum  sworn  to,  in  nc 
of  the  goverqior  and  company  of  the  Bank  of  England,  i 
pressed  to  be  payable  on  demand,  (fractional  parts  of  the  si 
of  20^.  only  excepted^)  These  acts  of  parliament  hf 
been  construed  to  extend  to  affidavits  made  in  Irelandf 
the  purpose  of  being  used  in  this  country* :  And  if  an  affida 
be  made  here,  to  be  used  in  Irelandf  it  must  negative  the  fa 
der  in  Irishy  as  well  as  English  bank  notes.  Where  the  a 
davit  is  made  by  the  plaintiffs  it  must  be  particularly  swc 
that  no  tender  or  offer  has  been  made,  as  required  by  1 
acts;  and  in  the  King's  Bench,  an  affidavit  that  the  defendi 
had  not  tendered  the  said  sum,  or  any  part  thereof,  in  Ba 
of  England  notes,  was  held  insufficienth ;  Lord  Kenyan  obsei 
ing,  that  the  court  had  better  abide  by  the  words  of  the  a 
of  parliament.  But  in  the  Common  Pleas,  it  is  otherwii 
for  it  is  there  holden,  that  such  an  affidavit  excludes  the  p 
sibility  of  a  tender  by  any  one  else :  and  if  any  other  pen 
had  made  an  offer ybr  the  defendant,  it  would  have  been  tani 


*  z  Durnf.  &  Eait/7oj^ 
^  2  Durnf.  k  East,  654. 
'  4  Durnf.  &  £ait,  228. 

^  6  Durnf.  &  Easti  640.  and  see  2  H. 
Blac*  1 7.  Append.  Chap.  VIII.  §  79. 

•  37  Geo.  III.  c.  45.  J  9.  37  Geo. 
IH.  c.  91.  i  8*  38  Geo.  III.  c.  i.  §  S. 
43  Geo.  III.  c.  18.  and  see  the  statutes 
51  Geo.  III.  c.  127*  ^2  Geo.  IIL  c. 
^o.  53  Geo.  IIL  c.  5*  and  54  Geo.  IIL 


c.  52.  for  preyenting  bank  notes  I 
bein^  received  for  less  than  the  sum 
cified  tberelny  &c. 

'  Append.  Chap.  VIII.  §    5. 
bank  notes  are  not  made  a  legal  tende 
these  acts.  2  Bos.  &  Pu\.  526. 

8  Nesbilt  T.  Pym,  J  Durnf*  &  ] 
3  76.  in  notis.  Stewart  t.  Smih%  i 
&  Pul.  132.  in  notis.  8.  P.  JiaU^ 

?  Per  Cur.  M.  4s  Geo,  III.  K 
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it  to  an  offer  by  him*.     So  if  an  afiidaTit  negative  a  ten- 
a  notes  of  the  goyernor  and  company  of  the  Bank  of  Eng- 
I  payable  on  demand,  it  is  sufficient ;  though  the  words  of 
statute  are  *'  expressed  to  be  payable  on  demand V 

n  an  affidavit  to  hold  to  bail  for  an  integral  sum^  e.  g.  201. 

i  upwards^  it  is  sufficient  to  negative  a  tender  of  the  said 

n  in  bank  notes ;  that  having  reference  to  the  specific  sum 

rmn  to,  which  was  such  as  might  have  been  so  tendered* : 

lot  it  is  not  sufficient  in  such  case,  to  negative  a  tender  of  the 

md  sum  and  upwards^.     And  in  an  affidavit  to  hold  to  bail 

fm  a  fractional  sum,  in  pounds  shillings  and  pence,  it  is  not 

igh  to  negative  a  tender  of  the  said  sum  in  bank  notes  ; 

fiaii  constat  but  a  tender  in  bank  notes  was  made  of  all  but 

fractional  sum,  which  would  have  been  sufficient  within 

statutes*.     In  this  case,  therefore^  it  is  usual  to  swear  that 

tender  or  offer  has  been  made,  to  pay  the  said  sum,  or  any 

thereof. 

If  the  affidavit  be  made  by  an  agentf  the  plaintiff  being 

troady  it  is  sufficient  to  negative  a  tender  of  the  debt  in  bank 

ly  ^*  as  the  agent  believed  ;*'  and  in  an  action  brought  by 

corporation  of  London^  for  use  and  occupation,  an  affi^ 

ivifc  aworn  by  a  clerk  in  the  chamberlain's  office,  as  to  the 

f^-«ustence  of  the  debt,  and  that  no  tender  of  it  had  been  made 

bank  notes,  to  the  best  of  his  knowledge  and  belief f  was  held 

"Mfficient^.    But  in  general,  where  the  principal  resides  here, 

it  is  not  sufficient  for  his  agent  to  negative  a  tender  of  the 

debt  in  bank  notes^  to  the  best  of  his  knowledge  and  belief; 


*  I  Bot.4r  Pul.  344. 

*  s  Bof.  &  Fd.  48. 

*  i  Butf  no. 

*  I  Em,  17.    So  an  aflUaTit,  in  luch 
>p  iKgadfing  a  tender  of  the  sum, 

MHdf  it  iniofficicnt.    Per  Cor. 
1^41  Geo.  IILK.B. 


^  An  affidavit  that  no  offer  bad  bcei 
made  to  pay  the  turn  of  93K  21. 6d.  i 
notea,  &c«  or  amy  fractional  ftart  of  t\ 
turn  of  aos.  waa  held  iDSufficicnt.    F 
Cur.  M.  4a  Geo.  III.  K.  B. 

K  8  Durnf.  &  East,  3S4. 

^  I  East,  237. 
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but  such  tender  must  be  positively  negativedV  to  the  Cooi 
mon  Pleas,  an  affidavit  to  hold  to  bail,  made  by  the  plaintiff'i 
agent,  is  bad,  though  it  expressly  negative  a  tender  in  bani 
notes^ ;  unless  it  appear  in  the  original  affidavit,  or  in  an  ei« 
planatory  one,  that  tbe  agent  had  some  particular  reason  fibf 
knowing  that  no  tender  had  been  made*  :  And  in  an  action  bjl 
the  assignees  of  a  bankrupt,  it  is  not  sufficient,  in  that 
for  the  bankrupt  to  negative  a  tender  in  bank  notesl'.  Butfl 
the  King*s  Bench,  an  affidavit  made  by  the  agent  of  the  plail 
tiff,  expressly  negativing  a  tender  of  the  debt  in  bank  m 
to  his  principal  as  Well  as  to  himself,  is  sufficient ;  though 
plaintiff  himself  be  not  therein  stated  to  reside  abroad*. 

I 

n 

If  the  affidavit  be  made  by  one  of  several  partner^  or  «d| 
signees'f  it  is  sufficient  for  the  party  making  it  to  neg^ve '( 
tender  in  bank  notes  to  himself  positively,  or  to  either  of 
partners  or  co-assignees,  to  the  best  of  his  knowledge 
belief.     And  an  affidavit  to  hold  to  bail,  made  by  an 
trator  of  a  person  who  died  before  the  passing  of  the 
acts,  need  not  negative  a  tender  in  bank  notes  to  the  intest 
But  in  an  affidavit  to  hold  to  bail,  made  by  the  assignees  of 
bankrupt,  it  is  not  sufficient  to  negative  a  tender  of  the 
in  bank  notes  to  the  assignees;  but  it  must  be  sworn 
that  no  such  tender  was  made  to  the  bankrupt,  before 
bankruptcy^ :  In  this  case  therefore,  it  is  usual  for  the 
rnpt  and  one  of  his  assignees  to  join  in  the  affidavit, 
former  negativing  a  tender  before,  and  the  latter  after 
bankruptcy. 

I 

The  affidavit,  however,  need  not  now  be  very  par^cular  in 


*  8  Durnf.  k  East,  520.  2  East,  24.  >  8  Duraf.  &  East,  418. 520.  z  Boi. 

S.  P.  &  Pul.  590, 

(*  2  Bo«.  k  Fill.  3  39. 389.  ^  3  Bos.  &  F0I.  6.  Aad  iZo^  J.ad^ 

*=  J  J.  390.  4ao.  590.  ded,  that  he  thought  it  uaiwcctiaiy  is 

**  ^  Uos.  k  I^ll.  1119.  aoy  case,  for  persona  wamg  as  adiiiiaia< 

«  Maddim  ¥.  Abercrtmby^  H«  41  Geo.  tratort,  to  negative  a  taadtr  to  thdr  i» 

III.  K.  U.  I  Eaiti  41  J.  tesute. 

'  ;  lio«.  at  Put.  390.  \  SDora^ft  East,  45 (. 
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vnug  a  tender  in  bank  notes ;  for  by  the  statute  43  Geo. 
•  18.  §  2.  it  is  enacted,  that  **  in  case  of  any  application 
my  of  his  majesty's  courts  in  Westminster  hatly  by  any 
900  who  has  been  or  shall  be  held  to  special  bail,  under 
by  virtue  of  any  process  out  of  such  court,  to  be  dis« 
Li^ged  upon  common  bail,  by  reason  of  any  defect  in  such 
t  of  the  affidavit  on  which  he  is  so  held  to  bail,  as  nega* 
es  or  18  intended  to  negative  any  offer  having  been  made 
pay  the  sum  in  such  affidavit  mentioned,  in  notes  of  the 
rernor  and  company  of  the  bank  of  Englandf  the  person 
persons  making  such  application  so  to  be  discharged, 
.11  not  be  intitled  to  such  discharge,  unless  he,  she,  or 
y  shall  at  the  same  time  make  proof,  by  affidavit,  that  the 
ole  sum  of  money,  for  which  he,  she  or  they  has  or  have 
!n  so  held  to  bail,  had  been  or  was,  before  such  holding 
bail,  offered  to  be  paid,  either  wholly  in  such  notes,  or 
tly  in  such  notes  and  partly  in  lawful  money  of  this  king* 
n."  This  statute,  however^  was  not  intended  to  remedy 
tal  omission  of  a  clause  in  the  affidavit,  negativing  a  ten* 
I  bank  notes,  but  merely  to  cure  formal  slips*. 

ihoald  also  be  observed,  that  there  is  a  proviso  in  the 
e  38  Geo.  III.  c.  l^  that  '*  if  an  affidavit  shall  be  made, 
»n  which  any  person  might  have  been  held  to  special 
l«  upon  any  process  issuing  out  of  any  court,  and  it  shall 
likewise  sworn  in  such  affiiluvit,  that  such  offer  of  pay* 
Dt  has  been  made  as  therein  mentioned,  so  that  the  per* 
I  who  might  have  been  arrested  and  held  to  special  bail 
>n  such  process,  if  that  act  had  not  been  made,  cannot, 
reason  of  such  offer*  and  of  the  provisions  in  that  act  con- 
ned, be  so  arrested  and  held  to  special  bail,  it  shall  be 
ffvl  for  the  court  out  of  which  such  process  shall  issue,  or 
any  judge  of  such  court,  in  a  summary  way,  to  order  the 
Fendant  in  the  action  in  which  such  process  shall  issue, 
1  who  might  have  been  so  held  to  special  bail  as  afore- 


99J  v«  JmUfUf  M.  45  Geo.  III.    Bo8.3c  Pul.  176. 
s  Snhb  Bf  156.  S.C.  and  see  i       ^  $  8. 
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I 

^  said,  if  that  act  had  not  been  made,  to  canse  notei^ 
^  iaid  governor  and  company,  expressed  to  be  payable  c 
**  mand,  to  the  amoant  of  the  sum  of  money  for 
**  such  person  might  have  been  so  held  to  special 
^  if  that  act  had  not  been  made,  to  be  deposited,  in 
^  manner  as  such  court  or  such  judge  shall  direct,  to  a 
^  the  demands  of  the  plaintiff  or  plaintiffs  in  snch  a 
**  and  if  such  deposit  shall  not  be  made  within  the  time  li 
^^  by  such  order,  after  such  notice  thereof  as  shall  then 
^  directed  to  be  given,  it  shall  be  lawful,  upon  affidavi 
^  made  and  filed  that  such  deposit  has  not  been  mac 
^'  cording  to  such  order,  to  arrest  such  defendant,  anc 
^  him  or  her  to  special  bail,  in  such  and  the  same  man 
^  if  that  act  had  not  been  made.'' 

Lastly,  it  is  a  general  rule,  that  the  affidavit  to  hold 
should  be  gin^le  ;  and  therefore  if  it  contain  two  or  mo: 
ferent  causes  of  complaint,  that  cannot  be  joined  in  th< 
action,  either  at  the  suit  of  one  or  several  plaintifis%  or  8 
one*'  or  several^  defendants,  it  is  irregular,  and  the  coi 
motion  will  set  aside  the  proceeding^. 

If  there  be  no  affidavit,  or  if  the  affidavit  be  defective!^ s 
Aviyfikd^9  or  if  the  sum  sworn  to  be  not  indorsed  on  the 
the  court  will   discharge  the  defendant  upon  commoi 
But  if  the  affidavit  be  merely  informal,  the  defendant 
object  to  it,  after  he  has  voluntarily  given  a  bail-bond'. 


*  6  Durnf.  &  Eut,  688*  225. 

^  5  Bu/.  1690.  '  a  Wils.  69. 

«  Doug.  ai;.  Ftyr.  Monigomeiyatul  >  7 Doraf .  &  East,  375. 

•l4ir/»M.  a6  Geo.  III.  K.B.  4l>arnf.  ^  i  East,  330.  i  Maule  & 

It  East,  577.  69J.   $  Durnf.  &  East,  In  the  latter  case,  Mr.  Justic 

aj4.  722.  4  East,  $89.  t  Maule  Sc  Sel.  obsenred,  that  there  was  not  an^l 

5^.  Barnes,  70.  1  Bos. &:Pul.  49.2  New  in  which  the  party,  after  putti 

Rep.  C.  P.  8a.  x  Marsh.  a74.  above,  had  been  permitted  to 

^  7  Durnf.  &  East,  57;.  vant^e  of  a  defea  in  the  ai 

•iyM9v.AMisrwdk,citedittaWik.  hoMtobail. 
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kotechlmil  above,  taken  the  declaration  out  of  tlie  office^ 
id  to4he  a€tion%  or  let  judgment  go  by  default^  And  it 
le  10  ihe  King's  Bench,  that  the  couit  will  not  go  out 
( affidavit,  or  prejudge  the  cause,  by  entering  into  the 
I  upon  which  it  is  founded^  The  plaintiff  Uierefore,  in 
:o«rt,  must  stand  or  fall  by  his  affidavit;  it  being  the 
nt  and  uniform  pj*actice  of  the  court,  in  cases  of  arrest, 
»  receive  a  supplemental  or  explanatory  affidavit  on  the 
f  the  plaintiff,  nor  a  counter  or  contradictory  one  on  the 
f  the  defendant^  £ven  an  affidavit  of  the  plaintiff's  con- 
I5  -that  the  defendant  owes  him  nothing,  will  not  be 
edK  This  practice  however .  must  be  understood  with 
ice  to  the  merits  of  the  cause ;  it  being  competent  to  the 
laot  to  shew  by  a  counter  affidavit,  that  he  was  privileged 
irreet,  or  had  been  before  hdden  to  bail  in  tliis  country, 
3  same  cause  of  action**. 


he  Common  Pleas,  where  the  affidavit  to  hold  lo  bail  is 
ive,  by  reason  of  the  omission  of  some  circumstance 
ary  to  complete  it,  as  where  jt  is  not  sworn,  in  an 
rit  made  by  an  executor,  .that  hc^  believes  the  debt  to  be 
>r  that  the  defendaAt  acknowledged  an  account  ^tated^ 
lie  court  will  permit  the  deficiency  to  be  supplied  by  a 
mental  affidavit.  And  so  where  the  matter  of  bail  is 
tiopary,  as  in  an  action  jfor  a  malicious  prosecution',  &c. 
urt,  in  determining  whether  an  order  shall  be  granted  for 


ist,8i.  iBos.&Pul.  132.  S.  P. 
nrof*  &  Edit,  4$  i. 
376.111  tudii;  and  see  i  Eaat^  77. 
^anif.&  East,  77.  i  East,  19.  in 

a 

ilk.  loo.  but  lee  3  East,  169. 
tr.  ii$7. 1  Wils.  33$.  Say.  Rep. 
X  »  11^.  ju$.  I  filac.  Rep. 
Bar.  6j(.  4  Bur.  j^oi7.  Doug. 
jm  Jacp^  V.  Mxouf  £•  26  Geo. 
.  B.  1  Durnf.  &  Eait,  7x6.  j 


H.  3S  Geo.  III.  K.  B.  2  Maule  A  Set. 
$63.  but  see  a  Biac.  Rep.  886.  i  H. 
Blac.  30  X.  C.  P. 

«i  WiIs.33S. 

^  a  East,  453* 

*  2  Blac.  Rep.  850. 

^  Barnes,  100.  and  see  U.  87.  i  H. 
Blac.  248.  2  Bos.  &  Ptal.  298. 

>  Cas.  Pr.  C.  P.  149.  Pr.  Reg.  66. 
Bames,  76.  S.  C.  and  see  Pr.  Reg.  63. 
Barnes,  61.  S.  C«  Id.  72.  87. 
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special  bail,  will  permit  a  contradictory  affidavit  to  be  iCa 
the  part  of  the  defendant.  But  where  the  affidavit  is  a  i 
nullity,  as  beii/g  made  by  a  person  convicted  of  felony%  or 
not  contain  any  positive  oath%  or  cause  of  action%  the  i 
will  not  receive  a  supplemental  affidavit ;  nor  will  they  tr 
merits  of  the  cause  on  a  contradictwy  one,  except  in  i 
where  the  matter  of  bail  is  discretionary''. 

An  affidavit  made  more  than  a  year  before  the  suing  o 
the  writ,  is  not  sufficient  to  authorize  an  arrest  in  the  K 
Bench ;  for  the  act  requires  an  oath  of  a  subsisting  debt,  a 
time  of  suing  out  the  process;  and  after  a  year ,  it  wil 
presumed  that  the  debt  has  been  paid,  if  nothing  appear  t^ 
contrary^.  It  is  therefore  necessary  that  a  fresh  affidavit  sh 
be  made,  before  a  writ  is  sued  out,  when  more  than  a  yeai 
elapsed  since  the  making  of  the  former  affidavit. 


Having  thus  shewn  for  what  cause  of  action,  and  upon  ^ 
affidavit,  the  defendant  may  be  arrested,  and  held  to  sp 
bail,  I  shall  next  consider  the  privilege  from  arrest,  whi 
personal,  ten^porary,  or  loca¥. 

Where  the  defendant  is  not  subject  to  a  capias,  he  cann 
course  be  arrested  and  held  to  special  baiK  Thus,  in  the 
place,  not  to  mention  the  King  and  Queen,  and  members  0 
royal  family',  it  is  holden,  that  the  servants  in  ordinary  oi 
king  or  queen  regent,  though 'subject  to  a  capias,  ought  n 
he  arrested,  even  upon  process  of  execution**,  without  n 
£rst  given  to,  and  leave  obtained  from  the  lord  chamberla 


#  ^"r*- 


*  Pr.  Reg.  49.  Barocs,  79.  S.  C»  others,  H.    44  Geo.  III.   Sun 
^  2  Wils.  224.  Fretman,  E.  47  Geo.  III.  K.  B. 

*  I  H.  Blac.  10.  J  Bos.  &  Pul.  1 76.  C.  P. 
'  Banies,  6r.    Pr.  Reg.  63.  8.  C.  *  %  Salk.tit.  Priviligt. 

Barnes,  109.  s  2  losti  jo. 

f  i  Str.  1270.  JPiuhci  v.  Davy  and  *»  5  Dumf.  ft  East,  686. 
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US  najesty^s  boosehold*.  And  a  servant  of  this  nature  is  not 
Urfe  to  be  arrested,  although  the  debt  be  contracted  in  the 
Mwrse  of  trade,  which  he  publicly  carries  on*".  But  the 
maiiits  of  the  queen  consort  or  dowager  have  no  such  privilege*. 
Hie  king  hath  moreover  a  special  prerogative,  (which  indeed 
irvery  seldom  exerted,)  that  he  may,  by  his  writ  of  protection^ 
rivilege  a  defendant  from  all  personal,  and  many  real  suits, 
one  year  at  a  time,  and  no  longer,  in  respect  of  bis  being 
iged  ID  his  service  out  of  the  realm.  And  the  king  also, 
the  common  law,  might  take  his  debtor  into  his  protection, 
||lhat  no  one  might  sue  or  arrest  him,  till  the  king*s  debt  were 
:  bat  by  the  statute  2o  Edw.  III.  st.  5.  c.  19.  notwithstanding 
protection,  another  creditor  may  proceed  to  judgment 
him,  with  a  stay  of  execution  till  the  king's  debt  be 
nnlefii  such  creditor  will  undertake  for  the  king's  debt, 
then  he  shall  have  cKecution  for  both^. 

fiy  the  law  of  nations,  as  declared  by  the  statute  7  Ann. 
1*2.  Ambassadors,  and  other  public  minister^,  are  privileged 
Im  Mrrest ;  as  are  also  their  domestic  servants ;  it  being  enacted 
\  the  above  statute,  that  *^  all  writs  and  process  against  the 
person  or  goods  of  an  ambassador^  or  oXhev  public  minister  of 
a  foreign  prince  or  state,  or  the  domestic  servant  of  su^h 
ambassador  or  public  minister,  shall  be  utterly  null  and  void, 
[to  all  intents  and  purposes  whatsoever.''  But  a  consul  is 
considered  as  a  public  minister,  nor  consequently  privileged 
arrest^  And  it  has  been  adjudged',  that  a  defendant 
fiming  the  benefit  of  this  act,  as  domestic  servant  to  a  public 


T.  RayiD.  i$a.  a  Keb.  3.  485.  appears  that  this  point  was  fbnneHy  coo- 

^aTaunu  167.  sidered  as  doubtful. 

'  i  Keb.  84s.  877*  >  2  Str.    797.    2  Ld.   Raym.   1524. 

^3  Bhc Com.  289,  90.  Fitzgib.  200.  S.  C.   i  Wils.  ao.  78. 

tCu^iea^  Talb.281.4B11r.3016.  I  Blac.  Rep.   48.    1  Bur.  401.  3  Bur« 

r'3Maule  ft  Sel.  284.  and  see  Cas.  1478.  x  Blac.  Rep.  471.  S.C.  3  Bur. 

tf*  Talk  %9u  3  Bnr.  1481.  S.C.  1676.  1731.  3  Wils.  33.  and  see  j 

H.  Com.  IXg.  tiu  /tmhtusadort,  B.  Canipb.47. 
Inot.  10&  9  East,  447.  by  which  it 
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minister^  must  be  really  and  bond  fide  his  servant^  at  the  tinj 
of  the  arrest^;  and  must  clearly  shew  by  affidavit^  the  genen 
nature  of  his  service,  the  actual  performance  of  it,  and  that  h 
was  not  a  trader  or  object  of  the  bankrupt  laws'*.  For,  by  tli 
law  of  nations,  a  public  minister  cannot  protect  a  person  wH 
is  not  bond  fide  his  servant.  It  is  the  law  that  give^  the  pn 
tection :  and  though  the  process  of  the  law  shall  not  tak^l 
bond  fide  servant  out  of  the  service  of  a  public  minister,  yet,  4 
the  other  hand,  a  public  minister  shall  not  take  a  person,  wl( 
is  not  bond  fide  his  servant,  out  of  the  custody  of  the  laW| 
screen  him  from  the  payment  of  his  just  debts^. 

This  privilege,  however,  has  been  long  settled  to  extend 
the  servants  of  a  public  minister,  being  natives  of  the  cow 
where  he  resides,  as  well  as  to  his  foreign  servants' ;  and 
only  to  servants  lying  in  his  house,  for  many  houses  aite  i| 
large   enough  to  contain   and  lodge  all  the  servants  of 
public  ministers,  but  also  to  real  and  actual  servants^  lying 
of  his  house^ :  Nor  is  it  necessary,  to  entitle  them  td  the  pi 
lege,  that  their  names  should  have  been  registered  in 
secretary  of  state's  office,  and  transmitted  to  the  sheriff's  offit 
though,  unless  they  have  been  so  registered  and  transmitted} 
sheriff*  or  his  officers  cannot  be  proceeded  against  for  an 
them'.     Audit  is  not  to  be  expected,  that  every  pslrticullirij 
of  service  should  be  specified  :  'Tis  enough  if  an  actual 
fide  service  be  proved:    And  if  such  a  service  be  snfficii 
made  out  by  affidavit,  the  court  will  not,  upon  bare  suspu 
suppose  it  to  have  been  merely  colourable  and  coIlusivoN 

By  the  common  law,  Peers  of  the  realm  of  Englandff  fM 

'  Fiini  V.  De  Loyanty  M.  4^  Geo.  III.         »  Sec  the  itatate,  §  5.  i  Will  aa i 
K.  B.  a  late  order- 

*  Sec  the  statute,  J  j.  *  4  Bur.  1481. 

^  4Bur.  2016,  17.  *  6  Co.  52.  9  Co.  49.  a.  68.  a.  lU 

*  3  Bur.  1676.  61.   Stj.  Rep.  222.  2  Salk.  51^,  a1 
'2  Str.  797.  3  ^Vils.  35.  Blac.  %J2.  3  East,  i2j^ 

'  t^Bur,  2017.   3  DumI'.  &  East,  79. 
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ft  whether  by  birth  or  marriage*,  are  constantly  privi- 
from  arrest,  in  civil  suits,  on  account  of  their  dignity, 
ecause  they  are  supposed  to  have  sufficient  property,  by 
I  they  may  be  compelled  to  appear :  which  privilege  is 
ded,  by  the  act  of  union  with  Scotland' f  to  Scotch  peers 
eeresses;  and  by  the  act  of  union  with  IreUnuff  to  Irish 
and  peeresses.  And  they  are  not  liable  to  be  attachedf 
e  non-payment  of  money,  pursuant  to  an  order  of  nisi 
which  has  been  made  a  rule  of  courts  But  this  privil^e 
lot  exempt  them  from  attachments^  for  not  obeying  the 
ss  of  the  courts* ;  nor  does  it  extend  to  peeresses  by 
age,  if  they  afterwards  intermarry  with  commoners^ 
hough  the  servants  of  peers^  necessarily  employed  about 
)er8ons  and  estates,  could  not  formerly  have  been  arrestedS 
is  privilege  seems  to  have  been  taken  away  by  the  statute 
K).  III.  c.  50\  Where  a  capias  issues  against  B,peerf  the 
will  set  aside  the  proceedings  for  irregularity* :  But  it 
,  that  the  sheriff  is  not  a  trespasser  for  executing  it^ 

the  law  and  custom  of  parliament.  Members  of  the  House 
mmons^  are  privileged  from  arrest,  not  only  during  the 
[sitting  of  parliament,  but  for  a  convenient  time,  sufficient 
ible  them  to  come  from,  and  return  to  any  part  of  the 
loin,  before  the  first  meeting,  and  after  the  final  dissolution 
and  also  for  forty  days""  after  every  prorogation,  and 
3  the  next  appointed  meeting;  which  is  now  in  effect 
g  as  the  parliament  exists,  it  being  seldom  prorogued  for 
than  fourscore  days  at  a  time".     And  the  courts  will  not 


^o.  52.  Sty,  Rep.  252.  I  Vent.  ^  Ordo  Dom.  Proc.  28  Jumi^  I7'v 

Chao.  Cas.  224.  i  Mod.  146.  2  Str.  1065.  '  Wil**  278. 

^nn.  c.  8.  art.  23.  and  see  Fort.  *■  {  Durnf.ft  East,  687. 

Str.  990.  ^  4  7*aunt.  668. 

6  40  Geo.  III.  c.  67.  art.  4.  ^  Doug.  671. 

•  /Wi/bm/'/case,  £.  36Geo.III.  '  Sut.  10  Geo.  III.  c.  50.  2  Str. 

7  Dumf.  &  East,  i7x.  985.  Fort.  159.  Com.  Rep.  444.  S.  C. 
Til:  332.  Say.  Rep.  50.  S.  C.  *  2  Ley.  72.  i  Chan.  Cas.  221.  S.  C. 
6$i»  but  see  I  Sid.  29. 

.  Lit.  z6.  2  Inst.  50.  4  Co.  118.  "1  Blac.  Com.  165. 

9- 
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grant  an  attachment  against  a  member  of  the  hoase  of  comi 
for  non-payment  of  money  pursuant  to  an  award*. 

Members  of  Convocation  are  allowed,  by  8tatate^  the 
privilege  from  arrest  in  coming,  tarrying,  and  retumio; 
members  of  the  house  of  commons.  And  members  of  a 
rations  aggreifotf^j  and  hundredors^^  not  being  liable  to  aoa 
cannot  be  arrested  for  any  thing  done  in  their  corporate  capa 
or  on  the  statutes  of  hue  and  cry,  &c. 

Attomies  and  other  Officers^  on  account  of  the  8up[ 
necessity  of  their  attendance,  in  order  to  transact  the  bus 
of  the  courts,  are  generally  speaking,  privileged  from  ar 
But  the  sheriff  cannot  take  notice  of  their  privilege':  nor 
bound  to  discharge  them,  even  upon  producing  their  wri 
privilege,  except  where  the  arrest  was  by  process  issuing 
of  an  i/i/erior  court,  in  which  case  their  writs  of  privilege  o 
to  be  allowed  instanter^.  If  an  attorney  or  other  officer  oi 
King's  Bench  be  arrested,  by  process  issuing  out  of  the  k 
court,  he  may  move  to  be  discharged  on  common  baiP. 
an  attorney  or  officer  of  a  different  court  was  formerly  obi 
to  find  special  bail,  and  plead  his  privilege  in  abatement^ 
a  late  case  however,  the  court  of  King's  Bench  stayed 
proceedings  in  an  action  brought  in  that  court  agains 
attorney  of  the  Common  Pleas,  who  gave  notice  of  his  p 
lege,  but  neglected  to  plead  it,  after  the  plaintiff  had  si{ 
judgment  for  want  of  a  plea^. 

All  other  persons,  being  subject  to  a  capias^  were  fom^ 
liable  to  be  arrested.    And  indeed,  before  the  statute  1 2  Gc 


^  7  Durnf.  &  East,  448.  >  Cas.  Pr.  C.  P.  2.  2  Blac.  Rep. 

^  8  Hen.  VI.  c.  z.   i  £q.  Cas.  Abr.  ^  i  Mod.   10.  2  Salk«  544.  i 

349.  298. 

•  Bro.  Abr.  tit.  Corporation^  43,  *  2  Salk.  544.    2  Str.  864. 

^  3  Keb.  126,  7.  Raym.  1567.  S.  C.  i  Wils.  306. 

«  I  Mod.  10.  but  vUe  atiitt  72,  3.  ^  Gwymie  v.  Toldervy^  one,  &c. 

f  Co.  Lit.  131.   I  Salk.  i.  and  sec  Geo.III.  K.C. 
Doug.  67 X.  4  Taunt.  63 1. 
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e.S9.  viihere  B,  capias  was  used,  there  was  no  other  way  of 
bringing  them  into  court.  But  executors  and  administrators 
ve  privileged  from  arrest,  where  they  merely  act  en  outer 
[,  and  have  duly  administered  the  effects  of  the  deceased*: 
^h  where  an  executor  or  administrator  hath  personally 
to  pay  a  debt  or  legacy^  he  may  be  arrested  on  such 
lise.  So  he  may  be  arrested  in  an  action  of  debt  on 
lent,  saggesting  a  devastavit  ;  if  it  appear  by  affidavit,  or 
sberiflTs  retnf  n^^  that  he  has  wasted  the  effects  of  his  testator 
intestate. 


In  an  action  against  Husband  and  Wifcj  the  husband  alone  is 
>te  to  be  arrested ;  and  shall  not  be  discharged,  until  he 
re  put  in  bail  for  himself  and  his  wife^  If  the  wife  be 
by  mesne  process,  she  shall  be  discharged  on  common 
bl;  and  that,  whether  she  be  arrested  singly',  or  jointly  with 
husbands  And  it  is  now  the  practice  to  discharge  the 
I,  when  taken  in  execution^  as  well  as  on  mesne  process ; 
igh  formerly,  when  the  wife  was  taken  in  execution,  she 
not  entitled  to  be  discharged,  unless  it  appeared  that  there 
fraud  and  collusion  between  the  plaintiff  and  her  husband, 
lb  keep  her  in  prison'^.  So  in  an  action  against  a  feme  covert 
Inly,  the  court,  upon  an  affidavit  of  the  marriage,  and  that  the 
podmnd  is  alive,  will  discharge  her  out  of  custody,  or,  if  she 
lbs  given  a  bail-bond,  will  order  it  to  be  delivered  up  to  be 
nncelied,  on  filing  common   bail,  or   entering  a  common 


*  Yelv.  S3.  Browol.  293.  3  Bulst. 
pi6.  R.M.  15  Car  11.  KB.  11.  M. 
■1654.  S  ^a-  C.  P  Gilb.  C.  P.  37. 

^  I  Durof.  h  East,  716. 

*  I  Sid.  63.  I  Lev.  39.  Garth.  264. 
^Mod.  16.  I  Salk.  98.  Highmore  00 
Jki^io. 

'  Comb.  206.  325. 

^  I  VcBt.  49.  1  Mod.  8.  S.  C.  6Mod. 
17.  8$..  IL  E.  5  Geo.  II.  i.  (^;.  K.B. 
hittee  X  H.Blac.  235. 

'  Cio.  Jac.  44S-  Pr.  Ilcg.  65,  6. 

s  I  Lev.2i6. 1  Salk.  115.  6 Mod,  17. 


2  Str.  1272.  I  Diirnf.  &  East,  486W 
K.  B.  Barnes,  96.  3  Wils.  124.  2  Bkc. 
Rep.  720.  S.C.  C.  P.  but  see  i  Taunt. 
254.  where  it  was  held  by  the  court,  of 
Common  Pleas .  that  the  wife  is  not  qo* 
titled  to  be  discharged  out  of  custody  on 
mesne  process*  if  arrested  with  her  hus- 
band. SeJquitre, 

*  2  Str.  1 167.  1237.  I  Wila.  149. 
K.B.  Barnes,  203.  3  Wils.  124*  2 
Blac.  Rep.  720.  S.  C.  C.  P.  but  see 
4Easty52U 
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appearance^;  unless  she  has  deceived  the  plaintiff,  by  repre< 
senting  herself  to  be  a  feme  sole\  And  common  bail  W9H 
ordered  in  a  case  where  the  plaintiff,  at  the  time  of  giving*  cred^ 
to  the  defendant,  knew  that  she  was  a  married  woman,  thon^ 
living  apart  from  her  husband,  with  a  separate  maintenaoc^ 
It  is  not  necessary  however,  in  order  to  entitle  a  feme-cov^ 
to  her  discharge,  that  her  coverture  should  be  known  to  thi 
plaintiff;  nor  is  it  sufficient  to  prevent  it,  that  she  appeared  mm 
acted  as  a  feme  sole,  and  obtained  credit  in  that  charactei{|| 
And  where  no  fraud  was  intended,  the  court  of  King's  Benc^ 
discharged  her  on  common  bail ;  though  at  the  time  of  thv 
credit  given  her  by  the  plaintiff,  she  informed  him  by  mistaki 
that  her  husband  was  dead%  If  a  plaintiff  knowingly  arrest 
married  woman,  the  court  of  Common  Pleas  will  make 
pay  the  costs  of  the  motion  for  her  discharged  But  that  coi 
refused  to  discharge  a  defendant  on  the  ground  of  cpvertui 
she  being  a  ybrei^iter,  and  her  husband  abroad;  though 
was  not  separated  from  him  by  deed,  had  no  separate  maint 
Banco,  nor  had  ever  represented  herself  as  a  single  woi 
And  if  the  fact  of  the  coverture  be  doubtful,  or  she  has  obtaiof 
credit  by  imposing  herself  on  the  plaintiff  as  a  feme  sole, 
must  find  special  bail,  and  plead  her  coverture,  or  bring  a  wi 
of  error**.  ^ 

i 
^  The  Parties  to  a  suit,  and  their  Attornies  and  Witnesses,  ar| 

for    the  sake  of  public  justice,   protected  from    arrest,  i|^ 

coming  to,  attending  upon,  and  returning  from  the  courts ;  ofi 

as  it  is  usually  termed,  eundo,  niorando,  et  redeundo'.    And 


■  2  H.  Blac.  17.  3  Taunt,  307.  faj  semi,  contra,  but  this  was  said  l^ 

*  6  Mod.  10;.  7  Mod.  10.  6  Durnf.  Heathy  J.  to  be  a  very  loose  note,  a  Nci 
&  East,  451.  I  New  Rep.  C.P,  54.  Rep.  C.  P.  381.  and  see  2  Salk.  646 

*  7  East,  582.  3  Taunt.  307.  2  Esp.  Rep.  554.  i  Bos.  &  Pul.  357. 

*  I  New  Rep.  C.  P.  54.  »•  WUsou  v.   Campbell^  M.   20  G« 

*  z  East,  16.  III.  K.  B.  2  Blac.  Rep.  903.  3  Bot«4 
'  3  Taunt  307.  Pul.  220.    5  Durnf.  5c  East,    194. 

*  2  New  Rep.  C.  P.  380.  March  v.  East,  16. 

CafulRf  H.  39  Geo.  III.  z  East,  Z7.  '2  Rol.  Abr.  272.  2  Lil.  P.R.  36 
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irotection  extends  to  witnesses  subpcenaed  to  attend  the 
ent  debtors*  court* ;  or  who  come  from  abroad  to  give 
nee,  without  a  suhpcma^.  Nor  have  the  courts  been  nice 
tinning  this  privilege;  but  have  given  it  a  large  and  li* 

constmdtion.  Thus  a  plaintiff^  who  was  attending  from 
•  day  at  the  sittings,  in  expectation  of  his  cause  being 

was  held  to  be  privileged  from  arrest,  whilst  waiting 
uit  purpose  at  a  coiFee  house  in  the  vicinity  of  the  court, 
e  the  actual  day  of  trial"".  And  where  the  defendant  was 
ding  his  cause  at  the  sittings,  and  though  it  was  put  off 
in  the  day,  stayed  in  court  till  five  in  the  afternoon,  and 
went  with  his  attorney  and  witnesses  to  dine  at  a  tavern, 
3  he  was  arrested  during  dinner;  the  court  held  that  such 
essary  refreshment  as  this  ought  not  to  be  looked  upon  as 
iation,  so  as  to  cancel  the  defendant's  privilege  redeundo^ 
here  a  witness,  having  attended  a  trial  at  Winchester 
^  which  was  over  on  Friday  about  four  in  the  afternoon, 
rrested  on  Saturday  about  seven  in  the  evening,  as  she 
^oing  home  in  a  coach  to  Portsmouth,  the  court  held  that 
agtf t  to  be  dischatged,  her  protection  not  being  expired ; 
bat  a  little  deflation  or  loitering  would  not  alter  it% 
3  is  indeed  a  case  in  the  year  books',  where  a  man  was 
ed  in  a  town,  which  was  forty  miles  out  of  his  way,  and 
as  allowed  his  privilege;  for  perhaps,  it  is  said,  he  wetit 
to  buy  a  horse,  or  other  necessaries  for  hi^  journey.  But 
leriff  isi  not  bound  to  take  notice  of  the  privilege  of  a 
ss'.  And  tvhere  an  attorney  had  been  attending  a  caase 
!  Middlesex  sittings  in  term,  which  was  put  off  to  the  ad- 
liieht  day,  after  which  he  went  with  his  vritnesses  to  a 
:  house,  where  he  was  arrested,  three  hours  after  the  rising 


I  lt6.  S.  C.    I  Vcot.  IT.  Gilb.  ^  II  fealt,  439. 

6yf  See.  ftarncs,  27.  3  78.  Peake'a  *  2  BlAc.  Ilej;).  1 1 1 3. 

93.  1  Campb.  229.  ^  Gifb.  t!a8«  K.  B.  308.  2  Str.  986. 

fifaoghfy   ir.    Matthews^   M.    56  S.  C.  cited, 

I.  X;.  P.  '  Bro.tit.  Prhfilije,  ^ 

Ipole  y«  Alexander^  II,  22  Geo.  '<  2  Blac.  Rep.  {190. 
B. 
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of  the  coiirti  on  an  attachment  for  non-payment  of  moiie|i 
th(5  ciiiirt  held  that  an  attorney  was  not  to  be  allowed  so  loi^ 
a  time  to  speak  to  his  witnesses  on  such  an  occasion,  befel|| 
he  went  home;  and  that  he  was  properly  taken*.  In  tiME 
same  case^  the  attorney  having  been  discharged,  on  paymeot 
of  the  money  for  which  the  attachment  issued,  was  taken  il 
execution  at  the  door  of  the  court,  as  he  was  going  away] 
and  the  court  held,  that  as  he  was  decided  to  have  been  ni 
legal  custody,  he  was  not  entitled  to  any  privilege  redeundo. 

The  privilege  we  are  speaking  of  has  been  holden  to 
tend  to  all  persons  who  have  any  relation  to  a  cause,  wbl 
calls  for  their  attendance  in  court,  and  who  attend  in 
course  of  that  cause,  though  not  compelled  by  process ; 
as  bail,  &c^  And  it  has  been  determined,  that  the  party  U\ 
cause  is  privileged  from  arrest  for  debt,  during  his  attendai 
on  an  arbitration,  under  an  order  of  nisi  prius,  made  a  rule 
court^.  So  all  persons  attending  under  the  summons  of  a 
missioners  of  bankrupt,  are  protected  from  arrest* :  And 
witness  attending  commissioners,  in  order  to  tender  his  test! 
mony  upon  a  subject  of  inquiry  before  them,  without  haviqd 
been  summoned  for  that  purpose,  is  privileged  from  arraq 
during  such  attendance,  and  in  retuming^  But  the  court  ol 
King's  Bench  would  not  discharge  a  person  in  custody,  hf 
process  of  the  sheriff's  court,  in  a  cause  afterwards  removed 
into  the  King's  Bench,  because  he  was  arrested  while  attend^ 
ing  commissioners  of  bankrupt,  to  prove  a  debt^  Tf  a  parlj 
be  arrested,  in  coming  to  attend  the  trial  of  his  cause,  tlM 
judge  at  nisi  prius  will  grant  a  Jmbeas  carpus  to  dischargi 
him ;  and  will  put  off  the  trial,  until  he  is  released' :  And 


'  Rex  v.  PriJdle,  M.  2J  Gto.  111.  *  x  Vet.  &  B.  316.  i  Ro«e,  4^1.  S 

K.  B.  and  see  i  Smith  IL  355,  C.  but  gaurr^  if  protected  onidSi/  ML 

^  Walfiole  v.  jHexandiTf  H«  %%  Geo.  '  4  Durnf,  &  East,  377.  but  see  7  Vb 

III.  K.  B*  I  H.  Blac.  636.  x  Maule  316.  i  Roae,  265.  «•  %  Roae,  %^€m 

&  Sel.  638.  %  Rose,  23.  (d.)  tra.  and  see  x  Atk.  55.  %  Blac.  Rq 

*2  Blac.  Rep.    iixo.  8  Dumf.  Sc  1142.  iH.  Blac.  636. 

East,  $36.  3  East,  89.  >  1  Campb.  229. 

f  7  Yes,  316.  I  Rose,  a6j,«. 
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flolicitor  was  arrestcid  on  his  way  to  LincohCs  Inn 
r  the  purpose  of  attending  a  petition  in  bankruptcy, 
ordered  to  be  discharged  on  motion,  having  been  first 
f  the  Reg^ter,  and  examined  by  the  Lord  Chancellor*. 

e  mutiny  act^,  *'  all  witnesses  duly  summoned  by  the 
advocate,  or  person  officiating  as  such,  shall  during 
necessary  attendance  on  courts  martial,  and  in  going 
1  returning  from  the  same,  be  privileged  from  arrest, 
t  manner,  as  witnesses  attending  any  of  his   majesty*s 

of  law  are  privileged ;  and  if  any  such  witness  shall 
luly  arrested,  he  shall  be  discharged  from  such  arrest, 
e  court  out  of  which  the  writ  or  process  issued,  by 

such  witness  was  arrested,  or  if  the  court  be  not 
^,  then  by  any  judge  of  the  court  of  King*s  Bench, 
3  the  case  shall  require,  upon  its  being  made  appear 
ch  court  or  judge,  by  affidavit  in  a  summary  way, 
such  witness  was  arrested  in  going  to,  or  returning 
or  attending  upon  such  court  martial." 

en  and  Soldiers  are  also,  under  certain  circumstances, 
ed  from  arrest.  Thus,  with  regard  to  seamen^  it  is  en- 
that  ^*  no  person  who  shall  serve  as  a  petty  qfftcet^  or 
rn,  or  be  embarked  as  a  non-commissioned  officer  of 
les,  or  marine^  on  board  any  of  his  majesty's  ships  or 
is,  shall  be  liable  to  be  taken  out  of  his  majesty's  ser- 
by  any  process  or  execution  whatsoever,  either  in 
t  Britainf  Ireland^  or  any  other  part  of  his  majesty's 
aionSf  other  than  for  some  criminal  matter,  unless  such 
iss  or  execution  be  for  a  real  debt,  which  shall  have 
contracted  by  such  petty  officer  or  seaman,  non-com* 


M.  4x3.  See  also  14  Vet.  183.  Geo.  Ill*  o.  33.  §  22.  44  Geo.  III.  c. 

fhfch  the  Lord  Chancellor  ad-  13.  11  Eaat,  a$. 

the  oath,  and  examined  the  '  For  a  description  of  fttty  or  inferior 

he  absence  of  the  Register.  officers,  seamen,  and  non-commissioned 

M>.  III.  c.  17.  ^  27.  officers  of  marines,  or  nurines,  see  the 

I  Geo.  H.  sut.  2.  c.  14.  $  15.  Stat.  32  Geo*  III.  c.  34.  §  8. 
(.  X 1 4.  and  see  the  statutes  32 


^  misfiioiied  officer  of  msmnes,  or  marine,  wkea  he  di 
^  belong  to  any  ship  or  vessel  in  his  majesty's  servic 
^  other  just  caose  of  action,  and  nnless  before  the  takin 
^^  of  sach  process  or  execution,  not  beings  for  a  criminal 
^'  ter^  or  for  a  debt  contracted  in  the  service  as  aforesaic 
^  plaintiff  or  plaintiffs  therein,  or  some  other  person  or  pc 
^  on  bis  or  their  behalf,  shall  make  affidavit,  before  oi 
^  more  judge  or  judges  of  the  court  of  record,  or  other 
^  out  of  which  such  process  or  execution  shall  issue,  or  I 
^  some  person  authorized  to  take  affidavits  in  such  c 
^  that  to  his  or  their  knowledge,  the  sum  justly  due  t 
^  plaintiff  or  plaintiffs,  from  the  defendant  or  defendants  i 
^  action,  or  cause  of  action  on  which  such  process  shall 
^  or  the  debt  or  damage  and  costs  for  which  such  exec 
^  shall  be  issued  out,  amounts  to  the  value  of  twenty  pc 
^  at  tlie  least,  and  that  such  debt,  so  amounting  to  tv 
**  pounds  or  upwards,  was  contracted  fay  the  said  defen 
'^  when  he  did  not  belong  as  aforesaid  to  any  ship  in  hi! 
'^  jcsty's  service;  a  memorandum  of  which  oath  shal 
*'  marked  on  the  back  of  such  process  or  writ,  for  whicl 
*^  tnirrandum  or  oath  no  fee  shall  be  taken/' 

A  similar  privilege  is  allowed,  by  the  annual  mutiny  \ 
to  voluuteer  soldiers,  who  are  not  liable  to  be  taken  oat  ( 
majesty's  service,  by  any  process  or  execution  whatso 
other  than  for  some  criminal  matter,  unless  for  a  real  del 
other  just  cause  of  action :  and  unless,  before  the  taking 
of  such  process  or  execution,  (not  being  for  a  eriminal  mat 
an  aflidavit  shall  )>e  made  as  before-mentioned.  Chat  thee 
nal  sum  justly  due  and  owing  to  the  plaintiff  or  plaintiffs, 
the  defendant  or  defendants  iu  the  action,  or  cause  of  a 
on  which  such  process  shall  issue,  or  the  original  debt  for  v 
•uoh  execution  shall  be  sued  out,  amomits  to  the  vali 
iHH^ty  pounds  at  least,  over  and  above  all  costs  of  suit  ii 


*  17  Oco.  Ill*  c.  5).  f  65*  and  aee  the  Im  muttsy  set,  53  Geo.  III. 
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me  iction,  or  in  any  oth^r  action  on  which  the  same  shall  be 
pHModed. 

These  acta  have  been  construed  to  extend  not  merely  to, 
soldiers,  and  trooper^  in  the  life  gnards,  8cc.  but  ako 
>wmrCommisHaned  or  ^Mirant  officers,  as  gannersS  Serjeants, 
drammeraP :  For  a  setyeant  is  a  soldier  with  a  halbert ; 
a  drdmmer  is  a  soldier  with  a  drum*'.  These  acts,  how- 
do  not  extend  to  commissioned  officers ;  nor  to  the  case' 
\mkUers  imprisoned  for  disobeying  orders  of  justice^,  or 
lany  other  criminal  account^  And  if  a  non-commissioned 
T  has  been  arrested  and  given  bail,  the  court  of  Com- 
Fleas  will  not,  after  judgment  recovered  ag^ainst  the 
set  aside  the  proceedings,  and  cancel  the  bail  bond'.  It* 
Id  also  be  observed,  that  volunteer  drill  Serjeants,  &c. 
;h  subject  to  the  regulations  of  the  mutiny  act,  so  far  as' 
liaites  to  trial  and  punishment  by  volunteer  courts  nmrtial, 
Itoording  to  the  statnte  44  Geo.  III.  c.  54.  §  21.  areiiot  pri* 
^Bged  from  arrest  for  debts  under  202.  as  regular  sdldiers\ 

By  the  same  acts  of  parliament,  **  if  any  petty  officer  or  «ea- 
^  mun^  non-commissioned  officer  of  marines,  or  m^rinCf  or  d[ny 
Tobmieer  soldier,  shall  nevertheless  be  arrested  contrary  there- 
to, it  shall  and  may  be  lawful  for  one  or  more  judge  or 
judges  of  the  court  out  of  which  the  process  or  execution 
shall  issue,  upon  complaint  thereof  made  by  the  patty  him- 
;self,  or  by  any  one  of  his  superior  officers,  to  examine  into 
the  same,  by  the  oath  of  the  parties  or  otherwise,  and  by 
warrant  under  his  or  their  hands  and  seals,  to  discharge  such 
rpetty  officer,  &c.  so  arrested,  without  paying  any  fee  or 
fees,  npon  due  proof  made  before  him  or  them,  that  such 

petty  officer  or  seaman,  non-commissioned  officer  of  marines^ 
i 


■  I  Ser.  a.  Say.  Rep.  107.  •  »  Durnf.  &  East,  a  70. 

*  I  Sir.  7.  '  i  Durdf.  5c  Ea»t,  156. 

«  I    Wils.  S16.    I   Blac.  Rq).  29.        '  4  Taunt.  557. 

IC.  *  8  East,  105. 
f  I  Blac.  Rep.  30. 
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or  marine,  was  actually  beiongiapf  to  one  of  his  majestyV 
ships  or  vessels,  or  that  such  soldier  was  legally  inlisted  as 
**  soldier  in  his  majesty *s  service,  and  arrested  contrary  to 
**  intent  of  the  before-mentioned  acts ;  and  also  to  award 
**  party  so  complaining,  such  costs  as  such  judge  or  judgeasfa 
**  think  reasonable ;  for  the  recovery  whereof,  he  shall  hai 
'^  the  like  remedy,  that  the  person  who  takes  out  the  said 
**  cutioD  might  have  bad  for  his  costs,  or  the  plaintiff  in 
^  like  action  might  have  had  for  the  recovery  of  his  costs,  ij 
'^  case  judgment  had  been  given  for  him  with  costs,  agaii 
^  the  defendant  in  the  said  action\** 

By  other  acts  of  parliameut\  ,for  the  speedy  and  effecti 
recruiting  of  his  majesty's  land  forces  and  marines,  **  no  pei 
**  Ksted  by  virtue  of  those  acts,  shall  be  liable  to  be  taken 
"  of  his  majesty ^s  service,  by  any  process,  other  than  for  soi 
^^  criminal  matter/'     But  these  latter  acts  were  only  meant 
privilege  such  persons  as  were  compelled  to  serve  agaii 
their  will? ;  or  rather  to  prevent  their  being  taken  out  of 
service,  by  means  of  feigned  actions. 

Bankrupts,  who  are  not  previously  in   custody,  are  e£ 


empted  by  statute"^,  from  the  arrest  of  their  creditors,  ij 
coming  to  surrender,  and  from  their  actual  surrender  for  im 
VLTid  forty  days,  or  such  further  time  as  shall  be  allowed  ftj 
finishing  their  examination ;  which  privilege  is  allowed  ii 
all  cases,  except  that  of  a  surrender  in  discharge  of  bait 
The  surrender  of  the  bankrupt  to  the  commissioners,  at  \ 
private  meeting,  entitles  him  to  the  benefit  of  this  privileged 
and  it  extends  to  the  end  of  the  forty  second  dayS  and  aftei 
wards,  if  the  bankrupt  surrender  within  two  and  forty  day i 
to  the  end  of  the  enlarged  time  allowed  by  the  commi^ionei 


*  Stat.  I  Geo.  IL  c.  14.  $  i$.  32  *  x  Bur.  339.  466. 

Geo.  III.  Cm  33«  §  22.  37  Geo.  III.  c.  '5  Geo.  II.  c.  30.  §  j. 

33-  $  63.  ^5  Durnf.  &  East,  20^ 

^  29  Geo.  II4  c.  4.  ^  14.  30  G^.  IL  '  X  Roie,  46. 230. 

c.  8.  J20.  •7Vei.  3x7. 
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e  lord  chancellor,  in  pursuance  of  the  statute  5  Geo.  II. 
*•  And  where  a  bankrupt,  whose  last  examination  had 
adjourned  sine  die^  gave  his  voluntary  attendance  before" 
MDDiissionen,  in  order  to  be  examined  at  a  meeting 
rbis  commission  for  a  distinct  purpose,  and  was  there 
ted,  the  cbancellor  held  him  to  be  entitled  to  his  dis- 
;e^  So  it  has  been  holden,  that  a  bankrupt  attending  the 
ng  of  a  petition  for  leave  to  surrender,  after  the  time  has 
ed,  is  privileged  from  arrest,  as  a  party  attending  his  own 
^  So  a  bankrupt  attending,  upon  notice  for  that  purpose, 
eting  of  the  commissioners,  to  declare  a  dividend  of  his 
,  is  protected  from  arrest,  at  tbe  suit  of  a  creditor,  during 
ittendance,  although  several  years  after  his  last  examina- 
And  where  a  bankrupt  was  arrested  on  a  writ  of  extent, 
actually  attending  to  give  evidence  before  commissioners 
iknipt,  the  chancellor  discharged  him,  as  being  privileged 
arrest  at  common  law^.  But  as  the  king  is  not  bound  by 
latute  5  Geo.  II.  c.  30.,  it  is  held,  that  a  bankrupt  is  not 
3d  to  be  discharged  by  virtue  of  that  statute,  when  ar- 
I  on  a  writ  of  extent,  during  the  time  of  privileged  It 
1  also  be  observed,  that  the  privilege  we  are  now  speak- 
f  is  a  particular  privilege,  to  enable  bankrupts  to  sur- 
r,  and  till  their  actual  surrender,  is  confined  to  the  act  of 
'  with  that  view;  not  a  gene^-al  privilege,  during  the 
i  time  which  the  act  of  parliament  allows  them  for  that, 
•e*.  And  they  may  be  taken,  in  order  to  be  surrendered 
leir  bail,  at  any  time;  even  during  their  examination 
t  the  commissioners\ 

iien  the  time  of  privilege  is  expired,  bankrupts  are  liable 


hirnf.  &  Eaft,  475.  3  Esp.  Rep.  «  Cowp.  156. 

2.  I  Rote,  264.  n.  ^  I  Atk.  238.  Co.B.  L.  113.    And 

lose,  260*  for  tbe  cases  10  which  a  bankrupt  is  pro- 

Ves.  17.  tected  from  arrest,  see  z  Rose,  264,  j. 

>amf.  &  East,  534*  3  Esp.  Rep.  n;  and  for  those  in  which  he  may  be 

C,  discharged  on  motha,  or  must  apply  by 

Aarte  RtuteO,  1  Rose,  278.  prtitm,  U^  230. 
fkorteTempk,  2  Rose,  22. 
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.;  .iHv  kiye  obtained  their  certificates, 

...s«   yi't^vious  to   the  date  and  issuing^    of   i 

..^  tioi  proved  or  claimed  under  it.    And  the  ce 

i.<H.iU4rge  a  defendant  out  of  custody  on  conn 

V  ^iuuud  that  the  plaintifik,  at  ivhose  suit  he  i 

. ,  ^k«.r^  assignees  under  a  commission  of  bankrupt^  si 

'.'\c  lUree  years  before,  against  the  defendant,  nm 

x  ihc)    had  received  dividends;  though  they  susj^mi 

.  .  vccuiiuu  of  the  rule  on  the  slieriff  to  bring  in  the  bo 

.  :;i\c  the  defendant  time  to  make  application  to  the  li 

.  luiiiccUov  for  relief^.     So  where  the  plaintiff  had  petitioi 

lur  a  sicquestration  in  Scotland  against  the  defendant^  Uiis  i 

liuldeu  not  to  be  a  sufficient  cause  for  dischargiog  him  oa  cfl 

luou  bail^.     But  by  the  statute  49>  Geo.  TIL  c.  121«  §  1 

^*  the  proving   or  claiming   a   debt  under  a  comnumiW' 

^  bankrupt,  by  any  creditor,  shall  be  deemed  an  elecfeioa  I 

*<  such  creditor,  ta  take  the  benefit  of  such  commission,  ta 

^^  respect  to  the  debt  so  proved  or  claimed  by  him**'    11 

statute  however  has  only  a  prospective  operation :  and  tbil 

fore  where  a  creditor  had  both  proved  his  debt  imder  a  dl 

mission  of  bankrupt,  and  commenced  an  action  against  I 

bankrupt,  before  the  passing  of  the  statute,  the  court  of  Cfl 

mon  Pleas  held  that  it  did  not  compel  him  to  relin<{msh  1 

action^.     And  the  words  of  the  statute  must  be  taken  ta  1 

^te  to  cases  where  a  party,  who  has  proved  under  a  coma 

sion,  arrests  the  same  person  under  whose  commission  he  1 

proved^:    Therefore,    where  separate  commissions  of  bai 

ruptcy  were  issued  against  three  of  four  partners,  to  wJbi 

they  conformed  and  passed  their  examinations,  and  an  on 

was  made  for  allowing  the  joint  creditors  to  prove  their  M 

under  tlio  oonmiission  of  one  of  tlie  three  bankrupts,  um 

which  conimission  the  plaintillis  proved  their  joint   debt,  a 

afterwards  sued  all  the  partners  for  the  samedebt^  andarreil 


"  S  T>\imf.  Se  East,  364.  and  fttc   t     HI.  K.  B. 
Roi.  5c  Pul.  30a,  434.  3  Bos.  ^Sj  PhI.  6.        '  s  Taint.  i8r. 
'  C.^rnithfrs  r.   /*.7r^/ji,  H.   41    lu'O.         ^  26  £3^1*352. 
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if  the  other  two,  under  whode  commtSBion  they  had  not 
d^  the  court  held,  that  be  was  Dot  entitled  to  be  discharged 
r  custody.  But  ft  seems  that  the  proving  of  a  debt  under 
mission,  is  an  election  by  the  creditor,  -within  the  statote 
BOb  III.  c.  121.  ^  14.  which  deprives  him  of  his  remedy  by 
I  against  the  bankrupt,  in  the  cases  excepted  by  the 
e  5  Geo.  11.  c.  30.  §9*. 

er  bankrapts  have  duly,  obtained  their  certificates,  as  they 
*  be  sued^  so  they  are  not  lisAIe  to  be  arrested,  for  any 
centfaef^  prior  to  their  bankruptcy^,  or  before  the  date 
floifffig  of  the  commission'',  though  not  payable  till  after- 
^  J  nor  fof  the  c^sts  of  any  proceedings  for  the  recovery  of 
I^Ms%  Of  of  any  in'Mr'^^^  thereon  pending  the  commission: 
^  they  sn^e  arrested  for  such  debts,  &c.  they  shall  be  di»- 
ed  o«l  of  ofist6dy  on  common  bail'.  But  where  the 
tsion*,  er  certificate^,  appeai-s  to  be  fraudulent,  or  the  debt 
after  ihe  bankruptcy,  as  upon  a  recogniasance  in  error*,  or 
[>od^  which  was  not  then  forfeited,  or  upon  a  promise  of 
mUj^  which  was  then  unbroken,  the  bankropi  may  be 
oinotwithstamKng  his  certificate.  Where  an  KCtieftkh 
he  foif  the  recovery  of  a  debt  due  before  the  bankruptcy, 
^ferapt  is  discharged  by  his  certificate  from  the  payment 
costs,  as  well  as  the  debt;  whether  the  action  be  brought 
^  or  after*  the  issuing  of  the  commission ;  and  if  before, 
er  the  bankruptcy  happened  before  verdict^  or  after 


bole  &  Sel.  78. 

L  5  Geo.  II.  c.  30.  f  7.  13. 

:k46e^o.  ni.c.  135.  §  2. 

f.  7  G«>.  L  c.  31.  §  1,  2.  Stat. 

.III.  c  111.  §  9.  and  see  2  Str. 

iBoeSy  fo«».  3  Wil».  tj,  Gowp. 

tr.  1 196.  I  Wils.  41.  S.  C. 
3B.  6  Durof.  ic  Esat^  aSa.  Jting 
E.  44  Geo.  111.  K.  B.  3  MtoJe 
ft6.  a  Blac.  Repw  13T7.  i  H. 
.  1  Bosv&  Ptil.  134*2  New  Ret^. 
gOm  but  see  i  Str.  4771  8.  £x 


parte  HilU  X  i  Ves.  646.  a  New  Rep. 
C.  P.  191.  (a.) 

'  Stat,  s  Geo.  11.  c.  30.  $  7. 

V  2  Btae.  Rep.  72;.  Cowp.824. 

^  Doog.  938.  2  H.  Blac.  I. 

'  %  Str.  Y045.  and  see  a'BIac.  Rep. 
811.  aTanit.  2469  T* 

^  1  Bnr.  436.  bat  see  Cowp;  7S« 

■  3  Wilib  134.  2  Blac.  Rep-.  794.  839. 

■  2  New  Rep.  C.  P.  190. 

^  r  H.  Blac.  29%  but  tde  11  Ves.  646. 
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verdict  and  before  final  jadgmentS  But  where  an  a< 
brought  for  the  recovery  of  damages  for  a  tort  or  trespm 
the  defendant  becomes  bankrupt  between  verdict  and  jod 
he  is  not  discharged  by  his  certificated  And  so  wh< 
plaintifi^  is  nonsuited%  or  has  a  verdict"^  against  him,  am 
wards  becomes  bankrupt  before  judgment,  the  cos 
being  proveable  under  the  commission,  are  not  barred 
certificate.  So  where  a  bankrupt,  sued  as  executor,  ] 
a  false  plea,  between  the  issuing  of  the  commission  a 
obtaining  of  his  certificate,  he  was  holden  to  be  liable  t 
for  such  plea,  de  bonis  propriis^.  So  the  costs  of  a 
Chancery  directed  to  be  paid  by  an  award,  made  bef 
-  bankruptcy  of  the  defendant,  but  which,  costs  were  no 
till  after  he  became  bankrupt,  cannot  be  proved  unc 
commission;  but  the  bankrupt  remains  liable  to  be  at 
for  the  non-payment  of  them^  The  benefit  of  the  cer 
also  is  confined  to  commissions  issued  in  this  countr 
therefore  where  the  plaintiff  resided  here,  the  court  wo^ 
order  an  exoneretur  to  be  entered  on  the  bail  piece, 
ground  that  the  debt  was  contracted  while  the  defends 
resident  in  a  foreign  country,  and  before  he  became  a  ba 
by  the  laws  of  that  country,  though  he  might  have  o1 
his  certificate  there^.  And  it  is  settled,  that  a  bankru 
be  arrested  upon  a  std^seqtie^U  promise,  for  a  debt  con 
previous  to  his  bankruptcy*", 

• 
Before  the  making  of  the   statute  49  Geo.  HI.  c. 


*  2  Blac.  Rep.  1 3 1 ;.  to  have  been  orer  ruled,  by  tha 
^  £k  forte  Charkii  14  East,*  197.  %  Charktf  14  East,  197.  and  8e< 

Maule  &  Sel.  70.   3  Made  &  SeL  327.  646. 

Wightw.  i6.  but  lee  the  case  of  Lang^  *  5^Tauot.  778.  1  Marsh.  34 

ford  V.  EOit,  E.  25  Geo.  III.  K.fi.  i  «  3  Bur.  1368.  i  Blac.  Rep.  a 

H.  Blac.  29.  n.  14  East,  202.  (h.)  which  '  9  Bast,  3 1 8. 

csM-was  over  rulcdi  by  the  case  €$e  fuurte  *  8  Dumf.  &  East,  609.  2 

Gharlii.  553. 

*  Ex  /kor^f  7«<^citedia  3  Wils*  270.  ^  Dnw  Vm  Jefftries,  H.  26  < 
but  see  s  Dumf.  &  East,  36$.  z  Bos.  K.  B.   2  Bur.   736.  coturm  $ 
k,  PiiL  134.  contra  i  which  cases  seem  O^wp.  $49. 
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*fjf,  or  person  liable  for  the  debt  of  another,  could  not  have 
le  in  and  proved  the  debt,  under  a  commission  issued  against 
principal,  unless  it  had  been  paid  before  the  issuing  of  the 
imission* ;  nor  could  the  grantee  of  an  annuity  have  proved 
▼alne  of  it  as  a  debt  under  the  commission  issued  against 

grantor,  ueless  the  annuity  had  been-  secured  by  bond, 
ch  wai  forfeited  by  non-payment  of  the  arrears,  before  the 
kraptcy^:  and  consequently  an  action  might  have  been 
ntained  in  these  cases,  notwithstanding  the  certificate,  for 
money  paid,  or  arrears  of  the  annuity,  after  the  issuing  of 

commission;  in  which  the  defendant  might  have  been 
»ted  and  held  to  special  bail.  But  now,  by  the  above 
iite%  **  in  all  cases  of  commissions  of  bankrupt  thereafter  to 
»e  issued,  where  at  the  time  of  issuing  the  commission,  any 
^rson  shall  be  surety  for,  or  be  liable  for  any  debt  of  the 
bankrupt,  it  shall  be  lawful  for  such  surety  or  person  liable, 
f  he  shall  have  paid  the  debt,  or  any  part  thereof  in  discharge 
»f  the  whole,  although  he  may  have  paid  the  same  after  the 
commission  shall  have  issued,  and  the  creditor  shall  have 
proved  his  debt  under  the  commission,  to  stand  in  the  place 
if  the  creditor,  as  to  the  dividends  upon  such  proof;  and 
vhere  the  creditor  shall  not  have  proved  under  the  com- 
nission,  it  shall  be  lawful  for  such  surety  or  person  liable  to 
>rove  his  demand,  in  respect  of  such  payment,  as  a  debt  under 
he  commission,  not  disturbing  the  former  dividends,  and  to 
receive  ft  dividend  or  dividends,  proportionably  with  the 
>ther  creditors  taking  the  benefit  of  such  commission :  And 
3very  person  against  whom  any  such  commission  of  bankrupt 
dball  be  awarded,  and  who  shall  obtain  his  certificate,  shall 
be  discharged  of  all  demands,  at  the  suit  of  every  such 
)erson  having  so  paid,  and  being  enabled  to  prove,  or  to 
tand  in  the  place  of  such  creditor  as  aforesaid,  with  regard 
0  his  debt  in  respect  of  such  suretyship  or  liability,  in  like 
lanneTj  to  all  intents  and  purposes,  as  if  such  person  had 


;  Wils*  13.  a  Blac.  Rep«  794. 839«  and  ice  Doag.  x6o« 
{  BiaCi  Rep.  x  io6f  Doug.  9;.  393. 519^  ;  $  8f 
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^^  been  a  creditor  before  the  bankruptcy,  for  the  whole  of  tk 
^  debt  in  respect  of  whiqh  He  was  ^rety  or  lii^ble  ap  ^Ibr^said. 

This  branch  of  the  statutp  extends  to  all  ca^es  of  ^uretw,  ki 
where  r|glief  can  be  had  under  the  commissiof),  thoilgh  tk 
money  was  not  paid  till  after  it  issued*  And  wherei  opon  a  Ht 
solution  of  partnership  between  three  partn^i'Pt  two  of  A 
three  assign  to  the  otbcir  all  their  shares  ip  th^  p^rtperriq 
debts  and  effects,  and  the  latter  covena^tEd  tp  f^y  ^W  4^ 
then  due  from  the  partnership,  and  to  indemnify  tb^  two  fir^jj 
the  payment  of  the  same,  and  from  all  actions,  &c.  by  i^u^ 
of  the  non-payment  thereof,  and  afterwards  becaqie  bankroi 
and  a  commission  issued  against  him,  under  which  be  obtaiM 
bis  certiBcate,  and  afterwards  the  holder  of  a  bill  aooq[>ted  M 
the  three  partners,  and  due  before  the  dissolution  of  the  partiM 
ship,  sued  the  two,  and  they  were  obliged  to  pay  the  bill ;  th 
court  held,  that  the  certificate  might  be  pleaded  in  dis^JiaTg 
of  an  action  brought  by  the  two  against  the  other,  iippn  II 
covenant*.  But  the  drawer  of  a  bill  of  CKchange  who  m 
paid  the  amount  to  the  holder,  after  a  commission  of  bapkrnpM 
issued  against  the  acceptor,  may  sue  the  latter,  before  I 
has  obtained  his  certificate,  and  arrest  him  upon  the  bill,  UfA 
withstanding  the  holder  has  proved  it  under  the  committioii\  ' 

And  by  the  same  statute,  §  17.  <<  it  slmll  be  competeiit  fil 
^'  any  annvify  creditor  of  any  person  against  whom  a  ^ 
^^  mission  of  bankrupt  shall  issue,  whether  the  am4  shall  I 
^^  secured  by  bond  or  covenant,  or  bond  and  covenant,  or  H 
'^  whatever  assurance  or  assurances  the  same  shall  b^  sewm 
**  and  whether  there  shall  or  shall  not  be  any  arrears  of  sfl 
^*  annuity,  at  or  before  the  time  of  the  bankraptcyt  to  p^ 
^<  under  such  oammu»ian,  as  a  creditor  for  the  valiw  of  sad 
^'  annuity ;  which  value  the  commissioners  ^hall  have  poifi 
^'  and  ane  thereby  required  to  ascertain :  Ajad  the  ee/|ificatii  i 
*^  every  bankrupt,  under  whose  commission  such  proof  shall  H 
*^  or  might  hav^.  bee^  q^ad^  ^hall  be  %  di^f^har^e  of  9^ 
^^  bankrupt,  agafnjst  all  den^ands.  whatever  m.  reapwlk  4^  9t^ 

*  z  Mauk  &  Stl,  195.  t>  3  Maole  &  Sel.  91. 
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Hiity^  aod  the  arrears  and  future  payments  thereof^  in  the 
le  Hiaoner  as  such  certificate  wonM  discharge  the  bank- 
t,  with  respect  to  any  other  debt  proved,  or  which  might 
e  beea  proved,  under  the  commission.'*  la  the  con- 
ioD  of  thb  latter  branch  of  the  statute  it  has  been  deter- 
,  tlHft  the  bankruptcy  and  certificate  of  one  of  several 
»rs  <^  im  sntiuityy  who  had  jointly  and  severally  cove^ 
1  for  its  payment,  as  well  as  given  a  warrant  of  attorney 
less  jeiBt  and  several  judgments,  discharges  the  bankrapl^ 
^ea  ttot  affect  the  liability  of  the  other  grantors;  and  k 
dbere  is  fio  difference  in  this  respect  between  principals 
iretiesf.  And  a  person  discharged  under  the  insolvent  act 
Sleo.  III.  C).  124.  is  liable  to  his  surety,  for  the  arrears  of 
latty  due  since  his  discharge,  which  the  surety  has  beeu 
d  to  pay^. 


iere  the  defendant  is  clearly  entitled  to  the  benefit  of 
cate,  he  may  be  discharged  by  the  statute  two  ways ; 
jy  pleading  his  certificate,  if  in  time;  and  secondly,  by 
ng  to  a  judge,  upon  an  affidavit  of  the  certificate^  whea 
>tatned  after  judgmenf*.  But  where  the  validity  of  the 
iaston  is  disputed,  the  court  will  direct  it  to  be  tried,  on  a 
d  issue,  notwithstanding  the  certificate,  before  they  dis- 
t  the  defendant*.  The  court  of  Common  Pleas  woidd 
»merly.  have  relieved  a  bankrupt  in  a  summary  way, 
his  ^oods  were  taken  in  execution  under  a  fieri  facias^ 
le  had  obtained  his  certificate ;  and  therefore  if  he  had 
stained  his  certificate  in  time,  so  as  to  plead  it,  he  must 
irought  an  audita  querela^.  But  in  a  late  case,  where  a 
atcfof  issued  against  the  goods  of  a  bankruptt^  before  he 
btained  his  certificate,  and  was  not  executed  till  after, 
lurt  ordered  the  goods  to  be  restored ;  for  it  is  now  the 
oe  to  give  that  relief  in  a  summary  way,  which  might  be 
ked  by  MuUta  querela^. 


*annt.  90.  and  see  id.  460. 8S4.  29« 

^  sfd.  •  rt0  vb  Allmf  H.  ^5  Geix  UL  K. B. 

fanka:  Sd.  jp,  ' Btrne*^ S04.  so6.  UMl  Me  t  Dsiaf* 

tig*  676.  U  Katt,  56U 

7il8. 41.  Barnes,  386*  x  H.  Blac.  f  i  Boa.  &  Pul.  427. 
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Insolvent  debtors  and  Fugitives,  discharged  under  oeo 
insolvent  aets%  are  not  liable  to  be  arrested  for  debts  conl 
prior  to  the  times  prescribed  by  the  acts :  And  by  the  § 
insolvent  act,  (53  Geo.  III.  c.  102:  §  29.)  "  no  prisonc 
^^  shall  have  obtained  his  or  her  discbarge  by  virtue  i 
**  act,  shall  at  any  time  after  such  discharge,  so  long 
<'  same  shall  remain  in  force,  be  imprisoned  by  reason 
**  judgment  or  decree  obtained  for  payment  of  money  o 
^^  for  any  debt,  damages,  contempt  for  non-payment  of  i 
^'  costs,  or  sums  of  money,  contracted,  incurred,  occa 
'<  owing,  or  growing  due,  with  respect  to  which  such  dis 
^^  shall  have  been  obtained ;  but  that  upon  every  arres 
<<  any  such  judgment  or  decree,  or  for  any  such  debt,  ds 
<<  contempt,  costs,  sum  and  sums  of  money,  it  shall  an 
*^  be  lawful  for  any  judge  of  the  court  from-  which  an 
^*  process  shall  have  issued,  upon  shewing  to  such  jud 
<<  copy  of  the  order  for  such  discharge  as  aforesaid,  an< 
.^  affidavit  that  such  discharge  still  remains  in  force,  to  ] 
;<  from  custody  such  prisoner  as  aforesaid ;  and  at  th< 
^'  time,  if  such  judge  shall  in  his  discretion  think  fit,  tc 
V  the  plaintiff  or  plaintiffs  in  such  suit  or  suits,  or  other 
f'  or  persons  suing  out  such  process,  to  pay  such  prisoi 
^<  costs  which  he  or  she  shall  have  incurred  on  such  oc 
'^  or  so  much  thereof  as  to  such  judge  shall  seem  ju 
^^  reasonable,  such  prisoner  causing  a  common  appears 
'^  be  entered  for  him  or  her,  in  the  action  or  suit  for  an 
^^  debt  as  aforesaid.'*  But  insolvent  debtors  and  fu| 
discharged  under  occasional  insolvent  acts,  may  be  ai 
for  debts  contracted  after  the  times  prescribed  in  the  apt 
before  they  were  actually  discharged^ ;  or  even,  as  it 


*  See  the  statutes  37  Geo.  III.  c.  1 12.  and  indorsed  orer  by  him  previc 

41  Geo.  III.  c.  70.  44  Greo.  III.  c.  108.  first  of  Mardk  1803,  though  og 

45  Geo.  Ill:  c.  3.  46  Geo.  III.  c.  108.  after  that  period.  3  Boc.  &  Pul. 

49  Geo.UI.c.  115.51  Geo.  III.  C.Z25.  see  z  Blac.  Rep.  1217.  2  Mau 

52  Geo^  III.  c.  165.  53  Geo.  III.  c.  6.  551. 

54  Geo.  III.  c.  28.    And  ao  insolvent,  ^  Cowp.  527.  and  see  2  Miul 

discharged  on  the  41  Geo.  III.  c.  70.  551. 
cannot  be  holden  to  bail,  on  a  bill  drawn 
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nor  debtSy  on  sobsequent  promises  to  pay  them*.    And  by 
imeral  insoWent  act^  **  no  prisoner  shall  be  discharged  by 
toe  of  that  act,  of  any  debt  or  other  matter  accrued  or 
inrred  anbseqaent  to  the  application  of  such  prisoner  to  be 
diseharged;  and  if  it  shall  appear  to  the  court  to  be 
sbUflbed  by  virtue  of  that  act,  that  any  prisoner  applying 
be  discharged  as  aforesaid,  stands  charged  in  custody 
h  any  debt  or  other  matter  accrued  or  incurred  sub- 
uent,  as  well  as  previous  to  such  application,  then  and  in 
h  case  it  shall  and  may  be  lawful  to  and  for  such  court 
discbai^  the  person  of  such  prisoner,  only  from  such 
its   or  other  matters  as  had  accrued  or  been  incurred 
(vioas  to  such  application,  and  to  remand  him  or  her  back 
the  custody  of  the  keeper  of  the  prison  from  whence  he 
Ae  was  brought,  for  all  debts  and  other  matters  for  which 
or  sh^  shall  stand  charged,  and  which  shall  have  accrued 
been   incurred  subsequent  to  such  application.**    The 
es  respecting  fugitives^  in  the  occasional  acts,  do  not 
td  to  persons  who  have  constantly  resided  abroad*;  or 
have  been  abroad  merely  in  the  course  of  their  trade, 
not  for  the  purpose  of  avoiding  their  creditors^.     And  it 
»een  holden,  that  though  certificated  bankrupts,  or  persons 
larged  under  insolvent- acts,  are  privileged  from  arrest, 
be  sheriff  or  his  officer  is  not  liable  to  an  action  of  fiedse 
isonment  for  arresting  them*. 

istly,  with  regard  to  Aliens^  &c.  it  is  enacted  by  the  sta* 
38  Geo.  III.  c.  50.  §  9.  that  '^  aliens  abiding  in  this 
Dgdom,  having  quitted  their  respective  countries  by  rea- 
%  of  any  revolution  or  troubles  in  FrancCj  or  in  countries 
oqaered  by  the  arms  of  France^  shall  not  be  lia()le  to 
arrested,  imprisoned,  or  held  to  bail,  or  to  find  any  cau- 
n  for  their  forthcon^iog  or  paying  any  debt^  nor  tQ  be 


i/  v.  Barker^  M.  33  Geo.  III.  ^  53  Ceo.  III.  c.  xo3.  j  jo.* 

M/r,  2X3.  2  Blac«  Rep.  798.  bat  *  z  Wilt.  8$. 

Itr.  ia33«  ^  ^^*  ^^-  7^4*  '^*  '  *^7-  ^^*  3^* 

r  and  see  %  Blac.  Rep.  1217.  « Doug.  671.  and  fee  4  Taimtt6}z. 
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*^  taken  in  eicecotioa  on  any  judg^menty  eor  by  any  ca|ptm| 
**  for  or  by  reason  of  any  debt  or  other  caMe  of  actioBt  caii 
<'  tracted  or  arifting  in  any  parts  beyond  the  seas,  other  tiH| 
<<  the  dominions  of  bis  majesty,  while  such  aliens  were  M 
<^  within  the  said  dominions  of  his  mi^ty ;  and  in  case  9^ 
<<  such  alien  shall  be  arrested,  imprisoned,  or  held  to  Wj 
<^  or  taken  in  execution  on  a  judgment,  or  by  any  caj 
<<  contrary  to  the  intent  of  this  act^  such  alien  AaXl  be 
^<  charged  therefrom,  by  order  of  any  of  his  majesty's 
^  in  Weitmingter  Hall,  or  of  the  court  of  Session  in  Sooil 
<<  or  of  any  judge  of  such  courts  in  vacation  time  J 
statute  seems  to  have  been  occasioned  by  the  case  of  Mi 
V.  Duke  de  Fitzjame^ :  and  it  was  extended  by  the  stal 
41  Geo.  111.  c.  106.  to  all  such  persons  as  were  bom  in 
of  the  countries  subject  to  the  late  king  of  France^  or 
having  been  bom  within  this  kingdom9  passed  into  the 
minions  of  the  said  late  king,  under  the  age  of  fifteen  yi 
and  who  have  bondjide  resided  in  such  countries,  as 
of  the  said  late  king,  although  bom  of  parents  sabjects. 
his  majesty,  or  his  predecessors*  And  by  the  statute  43 
III.  c.  155.  §  28.  this  provision  was  extended  to  his  maji 
four  courts  in  Ireland. 

In  some  of  the  preceding  cases,  the  process  is  declared 
be  void;  as  against  ambassadors^  &c.     In  others,  the 
is   expressly   required  to  discharge  the  defendant^    And 
may  be  remarked,  in    general,  that  where  the  defendant 
entitled  to  privilege,  as  the  arrest  is  irregular  and  unlawfiaj 
the  court  wUl  discharge  him  upon  motion ;  and  not  put  hil 


r 

•  z  B08.&  Pul.  138.    In  that  case  it  the  debt  tued  for:  But  Heathy  Ji 

was  decided  by  two  judges  of  the  Commoa  was  of  a  differcat  ofniiion :  Aod  it  ■  < 

Fleas,   that  a  defendant  could  not  be  8crnble,thatiD /siiSv5rtr.J5ib/&iip^3 

held  to  bail  in  this  country,  on  an  in-  4S3.  Lord  Ellewhorougk  expressed  i 

strument  entered    into    in  France,   by  dissent  from  the  decision   of  the  coi 

which  his  property  only,   and  not  his  of  Common  Pleas  hi  the  aboie  m 

person,  was,  according  to  the   law  of  See  also  Barnes,  73. 
France^  made  liable  to  the  payment  of       I  Ante^  ^oy^  9.  six.  »x6, 17, 18. 
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WMMity  of  wing  out  a  writ  of  privileges  or  of  filing 
m  hmiiK  And  he  caunoti  when  arrested^  be  lawfully 
sd  in  custody  by  a  third  pentonS  But  they  will  not 
rge  him  out  of  custody  on  common  bail,  on  the  grround 
luy^  ;  or  that  he  was  insane  at  the  time  of  the  arrest*,  or 
mk  became  so' :  nor  will  they  discharge  his  bail,  on 
nmd  of  the  insanity  of  their  principal,  although  a  com- 
I  of  kmacjf  may  have  issued  against  him,  under  which 
be^B  found  a  lunatic'.  The  bail,  however,  may  have 
08  oarpus  to  bring  op  their  principal,  notwithstanding 
icy^  in  order  to  surrender  him  in  their  discharge^. 


arrestj  when  allowed,  is  made  by  the  sheriff  or  his 
. ;  or  by  the  bailiff  of  a  liberty  or  franchise.  The 
s  authority  is  derived  immediately  from  the  courts  ex- 
I  counties  palatine,  where  he  acts  by  virtue  of  s,  mandate 
be  officer  to  whom  the  writ  is  directed ;  And  even  there. 
Frit  be  directed  immediately  to  the  sheriff,  he  is  bound 
:nte  it;  and  a  bail  bond  taken  on  the  arrest  is  legaP. 
ficers  of  the  sheriff  are  of  three  kinds,  first,  bailiffs  in 
perpetual  bailiffs,  who  have,  by  charter  or  prescrip- 
be  execution  of  writs  within  the  guildable^ ;  secondly, 
n  bailiffs,  (called  in  the  old  books  bailiffs  errant\)  who 
Daily  bound  with  sureties  in  an  obligation  for  the  due 


.  989.  Fort.  i$9.  Com.  Rq>.  Pul.  362.  13  Eate,  355. 
2.  5  Burni.  &  East,  6S9.  but  ^3  Bos.  dL  Pul.  550.  and  ace  High- 
It.  278.  2  Blac.  Rep.  788.  more  on  Lunacy^  123. 
io/e  V.  jilexatufcr,  H,  22  Geo.  '  6  Durnf.  &  East,  71. 
3^  ^  For  an  account  of  the  guitdaUe,  and 
gt,  89*  hoM/  it  differs  from  a  franchuCf  see  8 
I.&  Pul.  480,  Co.   125.  a.   Dalt.  Sher.   185.  and  for 
mf.  &  Eastj  i2u  the  nature  of  the  office  of  a  baSiff  m/ie^ 
mf.  &  East,  39O4  9ee  !DaIt«  Sher.  187.  Qilb.  C,  P.  30. 
rof.  &  East,  133,   a  Bos,  &  '  3  East,  130. 
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execution  of  their  office^  and  thence  are  called  bomui 
thirdly,  special  bailiffs,  nominated  by  the  plaintiff  or  his  dt 
torney,  and  appointed  by  the  sheriff  pro  hac  vic^.  ** 

The  sheriff's  warranf  to  any  of  these  officers  ought  not  fi 
be  made  out,  until  the  sheriff  have  the  writ  in  his  actual 
tody^  !  And  therefore  where  the  defendant  was  arrested  bi 
the  officer  had  any  warrant,  and  before  the  writ  was 
livered  to  the  sheriff,  the  bail  bond  was  ordered  to  be  deliTi 
up  to  be  cancelled%  So  where  an  attcnrney  fills  up  the  sh< 
warrant  on  a  capias  ad  respondendum^  after  it  is  signed^ 
and  sent  to  him  with  a  blank,  this  is  bad'.  And  where 
sheriff  having  directed  a  warrant  to  A.  and  all  his  o1 
officers,  to  arrest  B.,  A.  afterwards  inserted  therein  the 
of  C;  it  was  holden  that  the  warrant  was  illegal,  and 
arrest  by  Q.  consequently  void'.  But  whero  the  sheriff  mi 
a  warrant  to  four  jointly 9  afid  not  severally ^  and  one  of 
arrested  the  defendant,  the  court  of  Common  Pleas,  th< 
they  were  of  opinion  that  the  arrest  was  not  authorized 
the  warrant,  would  not  interfere  to  discharge  the  defei 
out  of  the  custody  of  the  sheriff,  on  entering  a  common  $n 
pearance^. 

If  the  defendant  reside  within  a  liberty  f  the  bailiff  of  whifl 
has  the  execution  and  return  of  writs^  there  should  reg^ulail 
be  a  non  omittas ;  or  if  there  be  not,  the  sheriff,  for  havidj 
execution  of  the  writ,|  should  make  out  his  mandate^  ^ 
rected  to  the  bailiff  of  the  liberty \  And  if  there  be  two  I 
berties  in  a  county,  and  the  sheriff  make  his  mandate  to  th 
bailiff  of  one  of  them,  who   gives  him  no  answer,  he  ma] 


■  1  Blac.  Com.  346.  Geo.  I.  c.  ai,  }  53. 

^  2  Blac.  Rep.  952.  4  Damf.  &  East,  *  8  Darnf.  &  East,  187, 

119.  'aWil».47. 

^  Append.  Chap«  IX.  $  i,  2,  3.  '6  Durnf.  &  East,  i22» 

'R.  M.  z6$4.  §  2.  R.  £•  zj  Car.  ^  2  Tauut.  i6i. 

II.  $  4.  K.  B.  R.  M.  1654.  §  2.  R.  H.  i  Glib.  C.  P.  25,  &c» 
14  &  li  Car.  II.  reg,  I.  C«  F,  Sut.  6 
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I  a  iiofi  amUtaSf  arrest  the  defendant  in  either  liberty*;  and 
if  the  sheriflf  enter,  and  arrest  the  defendant  in  a  liberty. 
Hit  a  mm  amitUzs,  the  arrest  is  good,  though  the  sheriff 
be  liable  to  an  action^. 

e  arrest  may  be  made  at  any  time  (except  on  a  Skinday^) 
^  or  ost  the  day  of  the  return  of  the  writ ;  and  at  any 
within  the  coanty^  except  where  the  defendant  is  pri-* 
idm  Bat  it  cannot  be  made,  between  the  day  of  the 
I  and  quarto  die  postf  by  originals  And  by  the  statute 
ar.  IL  c.  7.  §  6.  ''  no  person  or  persons,  upon  the 
rdTs  day,  shall  serve  or  execute,  or  cause  to  be  served 
executed,  any  writ,  process,  warrant,  order,  judgment, 
decree,  except  in  cases  of  treason,  felony,  or  breach 
the  peace ;  but  the  service  of  every  such  writ,  &c. 
U  be  void,  to  all  intents  and  purposes'^ :  and  the  person 
persons  so  serving  or  executing  the  same,  shall  be  as 
^le  to  the  suit  of  the  party  grieved,  and  to  answer 
nages  to  him  for  doing  thereof,  as  if  he  or  they  had 
le  the  same,  without  any  writ,  &c.'' 

construing  this  statute,  it  has  been  holden,  that  an  arrest 
>t  be  made  on  a  Sunday,  Upon  a  capias  utlagatum^ ;  or 
on-payment  of  a  penalty  upon  conviction'.  And  the 
je  extends  not  only  to  process  properly  so  called,  but  also 
notices  on  which  rules  are  made :  and  hence  it  has  been 
n,  that  service  of  notice  of  plea  filed  on  a  Sunday  is 
by  construction  of  the  statute'.    Where  A.  was  arrested 


!a.  q%*  a.  Gilb.  C.  P.  29.  9  East,  the  statute,  cannot  be  made  good  by  any 

4X>«  subseqoeat  wairer  of  the  defendant^  as 

lb.    C.  P.    27,    Ftizfatrict   y.  by  his  not  objecting  until  afters  rule  to 

A.  M  Gea  IIL  K.  B.  5  Dumf.  plead  given.  3  East,  iss*  8  1^^  547* 

,  687.  9  East,  341,  2.  (h.) 

»id.  229.  2  Esp.  Rep*  $8$.  ^  Barnes^  3i9« 

Salk.  78.  ThQ  senrxce  of  process  '  i  Durnf*  8c  East,  265. 

mday$  being  absolutdy  void  by  5  8  East,  547. 


222  OV  TH£  FUICE  OJP  ABXEST. 

at  the  Mti  of  B,  and  dif  charged,  the  sheriff  not  kiMrwiog  tki 
tkere  was  also  a  detainer  in  bis  office  at  tbo  tuit  0f  C»  anii 
the  Soailay  following  be  was  arresiad  at  C.'s  anit^  ikm  ccH 
discharged  him  out  of  custodj^* ;  conaideriDg  th«  atvett  oaA 
Sunday  as  an  original  taking,  or  as  a  retaking  after  a  vohinUa^ 
escape^;  and  in  either  case  it  was  prohibited  by  lAie 
Bat  after  a  negligent  escape,  the  defendant  may  b* 
on  a  Sunday  ^  aod  that  either  by  the  officor  upon  fresh 
suit,  or  by  virtue  of  aw  escape  warrant'' ;  Idr  this  is  not 
original  taking,  but  the  party  i^  stilt  itt  eratody  «(iett>  tb^ 
commitment.  Also  it  id  boiMen,  that  beil  may  take 
princfpal  on  a  SuadHi^v  ii^  ot der  to  surrendk*  hin^ ;  fer  thii 
not  by  virtue  of  any  process  at  att.  Jhad  io  sboatd  mem 
process  of  contempt,  being  of  a  criosinal  natartr  mi^r  be 
upon  that  day^  Bot  a  role  niH  for  an  aHacfanmrty  fof , 
payment  of  money  pvirsuaiii  to  the  maskey's  aBHatm', 
be  so*  served^ 


regard  to  the  plaee  where  an  airrest  may  be^madei 
is  holden,  that  no   man  caii'  be  arretted  in   hiS-  own 
provided  the  outer  door  be  shut"^;  or  in  the  king's  present 
or  within  the  verge  of  his  royal  palaee^,  (exeept  by  a 
of  the  board  of  green   cloth,,  or  unless  the  proeess  issae  eat 
the  palace  eawt'';)  or  in  any  place  where  the  kiQg;'s  ji 
are  actually  aittisig^    And  it  has  beem  dee ided^.  thai 
cannot  be  lawfaBy  executed  in  Kemingian  Paiaee^  wbidh 
pri^illeg^  for  this*  purpose  as  a  royal  residenee*^.     Tbs 
vile^e  of  the  parUea  to  a  suit,  and  their  wHnnsies,.  of  wfaisl 


*  S  Doraf.  AEnit,  2ff,  s  $  Co.  gu  but  sss  Cawp.  u 

^  JSiarnst^  3)7 3«  ^3  Blac.  Cora.  289. 

«a  Ld»  Rayim  1008%  o^SdL  6^64  'ScausA  HeowVin.  c^ijb 

6  Mod;  99^  S.  G.  94U  d  Ld;  lajflnii  9)A  9  Sh 

'6Mod.  20I.   z  Atk.  239.  but  aoe  284.  6M 

ft  Blac.  Rep.  1273.  ^3Dfiri 

^  13  Mod.  348.  I  Atk.  5-j>  WiUesi  '31011. 

4S9*  Mfc  t  Lew  Mitfft^                                 J 

'  8  Dumf.  &  Eaiti  86.  f  jo  Eattp  j;8i  1  Cmjh.%ji.      ] 
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^  bave  before  8poken%  may  also  in  some  measure  be  cen- 
tered as  of  a  local  nature :  And  of  the  same  kind  is  that  of 
^en,   who,  by  several  ancient  statutes'",  are  privileged 
arrest,  in  going  to  and  returning  from  church,  or  per- 
dng  divine  service}  but  not  if  they  stay  in  church,  with  a 
lulent  design  of  eluding  the  process  of  the  law.     And  it 
'paid,  that  the  party  grieved  may  have  an  action  upon  these 


In  making  the  arrest,  the  sheriff  or  his  officer,  it  has  been 
[,  must  actually  seize  or  touch  the  defendant's  body"* :  but 
does  not  seem  to  be  absolutely  necessary ;  for  if  a  bailiff 
le  into  a  room,  and  tell  the  defendant  he  arrests  him,  asd 
tbe  door,  that  is  held  to  be  an  arrest ;  for  he  is  in  custody 
the  officeif.  And  it  is  not  necessary  that  the  officer  who 
the  authority,  should  be  the  hand  that  arrests,  nor  in  the 
>nce  of  the  person  arrested,  nor  actually  in  sight,  npr 
any  exact  distance  prescribed :  it  is  sufficient  if  he  be  near, 
acting  in  the  arrest^  If  the  defendant  be  wrongfully 
:en,  without  process^  or  afler  it  is  returnable^,  &c.  he 
it  be  lawfully  detained  in  custody  under  subsequent  pro- 
though  regularly  issued:  For  the  court  will  not  suffer 
process  to  be  abused,,  or  made  the  instrument  of  an  illegal 
Bat  in  the  Common  Pleas,  a  defendant  illegally  in 
[j  at  the  suit  of  one  plaintiff,  is  not  privileged  from 
at  the  suit  of  another,  unless  there  be  some  collusion*. 


^cO'Edw.  IIL.  c.  (•  I  R«  II.  c.  I  c. 
wt  I  Mar.  tesf.  2.  c  3. 

*  12  Co.  roo.  la  j  Bac.  Abr.  $65. 
^taid,  tlnttiieamest  of  a'clei^maD 
090"'  process,  citHcr  in  goiog  to 
Indi^  tflpefffonadifinetterricc^.  oniQ 
ibinufig  from  theoce,  on  any  day,  is 
fidae  impfisoament.  But  from  several* 
IV  ftnrjtr^r  it  may  be  coJUected,  that 
^m  aotiflD  would  lie,,  wkich  is  doubt- 
1^  ft  should  be  an  action  on  the  east^ 
d  not  an  action  ^tresfuuff  against  the 


sherifF  or  his  officers.  3  Wils.  341.  s 
Blac.  Rep.  1087.  1190.  Doug.671. 

'  z  Salk.  79. 

*Ca8.  itmfi.  HaiTl#.  304.  and  see  2 
Nov  Rep«  C  P.  21  If  12. 

C'Gowp.65« 

'2  Anst.  461.  and  see  i  New  Rep^ 
C.P.  135. 

^*2  H.  Blac.  29.  and  see  3  ()ast,  89. 
X  Rose,  261,  2. 

i  2  Blac.  Rep.  823.  and  see  2  Bos.  & 
Ful.  282. 
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CHAP.  X, 


Of  the  Bail-bond  ;  and  Duty  of  Shbeiffs,  Csfc.  on 

Arrest. 

TX7HEN  the  defendant  is  arrested,  he  is  either  let  o 
^  ^  custody,  upon  giving  bail  to  the  sheriff,  or  an 
torney^s  undertaking,  for  his  appearance ;  or  deposits  in 
sheriff's  hands,  the  sum  indorsed  on  the  writ,  with  ten  po 
in  addition  to  answer  costs,  &c.  or  he  remains  in  custody 
escapes,  or  is  rescued,  &c. 

Bail  in  personal  actions  came  in  with  the  capias^ :  ai 
either  to  the  sheriff,  for  the  appearance  of  the  defendar 
the  return  of  the  writ,  or  to  abide  the  event  of  the  suit : 
former  is  called  bail  to  the  sheriffs  or  bail  hehm ;  the  la 
bail  to  the  action,  or,  when  special,  bail  above.  Before 
statute  23  Hen.  YI.  c.  9.  the  sheriff  was  not  obliged  to 
a  defendant  arrested  upon  mesne  process,  unless  he  sued 
a  writ  of  mainprize :  though  he  might  have  taken  bail  o 
own  accord^.  This  arbitrary  power  produced  great  extoi 
and  oppression  of  the  subject:  to  remedy  which,  it 
enacted  by  the  above  statute,  that  ''  sheriffs,  &c.  shall 
<<  out  of  prison  all  manner  of  persons  arrested,  or  being  in  1 
'*  custody,  by  force  of  any  writ,  bill,  or  warranty  in 
<*  action  personal,  or  by  cause  of  indictment  of  trespass,  i 
**  reasonable  sureties  of  sufficient  persons,  having  soffii 


*  Gilb.  C.  P.  33.  and  aee  I  Vent.  55.  8j.  %  Samk 

^/^.  20,  21.  4  Bac.  Abr.  461.  F.    61.  f.  i  H.  Blac.asj.  15 
N.  B.  2SX,  Plowd.67.  Dalt,  Sher.  56, 
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ithin  the  counties  where  such  persons  be  so  let  to  bail  or 
unprize,  to  keep  tbeir  days  in  such  place  an  the, said  writs. 
Us  or  warrants  shall  req^uire ;  persons  being  in  their  .wajrd 
'  condemnation,  execution,  capias  utlagatumf  or.,(&rt*ofi« 
\micatwmf  surety  of  the  peace,  or  by  special  coivaitjtpd- 
ent  of  any  justice,  and  vagabonds  refusing  to  serve  ac- 
rdiug  to  the  statate  of  labourers,  only  excepted.'* 

mI  that  '^  no  sherilSs,  &c*  shall  take,  or  cause  to  be  taken, 
ly  obligation,,  for  any  cause  aforesaid,  or  by  colour  of 
eir  office,,  but  only  to  themselves,  of  any  person,  npr 
r  any  person,  which  shall  be  in  their  ward  by  course  of 
Wy  bat  by  the  name  of  their  office;  and  upon  condition 
ritten,  that 'the  prisoners  shall  appear  at  the  day  and 
ace  contained  in  the  writ,  bill  or  warrant.  And  if  any 
lerifis,  &c.  take  any  obligation  in  other  form,  by  colour 
r  their  pffice,  it  shall  be  void.'* 

'his  is  a  public  act,  of  which  the  courts  will  judicially  taike 
ce,  without  its  being  specially  pleaded*.  And  it  hMb  two 
iches:  first,  as  to  the  persons  to  be  let  to  bail;  and,  ae- 
jDy,  as  to  the/arm  of  the  security''.  Upon  the  first  branch 
he  statate,  it  has  been  determined,  that  .tlie  sheriff  has  no 
koriity  to  take  a  bond  for  the  appearance  of  persons  arretted 
j)im^  under  process  issuing  upon  an  indictment  at  the 
rter  sessions,  for  a  misdemeanor;  bnt  can  only  take  a  re- 
loance  for  their  appearance'' :  And  it  is  comiponly  said^ 
the  sheriff  cannot  take  bail  on  an  attachment  for  a  pon- 
pt' ;  bnt  to  this  rule  there  are  many  exceptions.  In  the 
place,  it  seems  that  he  may  take  bail,  where  the  attach- 
t  is  for  non-payment  of  money* ;  and  it  has  been  holden, 
l^il  niay  be  taken  on  an  attachment  out  of  Chancery^  on 


•Doraf*  Be  East,   355.  ij  East,        «4DurQf.  &  East,  505.  2  H.  BIac« 

418. 
'or  the  determioatioDs  do  bsth  these        *  Cro.  Car.  309.  Com.  Rep.  s64«  t 
MS  of  the  sutott^   see  2  Wms.    Str.479.  Barnes,  64.  s  BlaCrRep.Q;;. 
I  59.  «.  (3)1  *c.  •  Rex  T.  jf^Utt,  T,  as  Geo^III. 

a 
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taking  a  bail  bond,  and  has  in  conseqaeBce  of  his  non-app 
ance,  been  obliged  to  pay  the  debt  and  coirti^» 

The  bail  bond  is  required  to  be  on  a  half-crown  Stan 
and  is  usnally  taken  in  a  penalty,  being*  double  the  amoiuii 
the  snm  sworn  to  and  indorsed  on  the  writ,  uotwithstan^j 
the  statute  1 2  Geo.  I.  c.  29.  which  directs  the  sheriff  to  ll 
bail  for  that  sum,  and  no  more*;  and  the  sheriff's  bailj 
liable  thereon  to  the  full  extent  of  the  debt  and  costs,  not 
ceeding  the  penalty  of  the  bond^    Respecting"  the  Jarm  dC, 
bond,  there  are  three  things  to  be  observed ;  first;  that 
made  to  the  sheriff  himself ;  secondly,  that  it  be  made  to 
by  his  name  of  office ;  and  thirdly,  that  it  be  conditioned^ 
the  defendant's  appearance  at  the  return  of  the  writ,  aiid. 
that  onlJ/^     Therefore,  if  the   bond   be  not  made  to . 
-sheriff^  or  be  not  made  to  him  by  his  name  of  office^  ori 
be  single,  without  any  condition  at  all',  or  with  an  im 
conditions  or  the  condition  be  not  for  the  defendant's  a 
ance^  or  be  for  that  and  something  else^  it  is  void  by. 
statute.     So  it  is  void,  if  executed  before  the  condi 
filled  up\    And  if  the  objection  to  the  bail  bond  appe 
the  face  of  the  declaration,  or  upon  oyer^  the  defendant 
demur ;  but   otherwise  he  should  plead  it :    and   wb 
pleading  or  otherwise,  it  appears  in  any  part  of  the  r 
may  move  in  arrest  of  judgment*. 

If  the. bond  be  substantially  good,  it  cannot  be  avoii 
any  trifling  informality,  or  variance  of  the  condition  from, 
writ,  in  the  description  of  the  plea,  or  of  the  time  or  pi; 


*  8  East,  1 7 X.  and'Bce  Eylei  ▼.  Faii^ 
tieyt  E.  32  Geo.  111.  K.  B.  PeakeS 
Cat.  A^.  Pit.  143.  I  Eip.  Rep.  383. 

^  Sut.  48  Geo,  III.  c.  149.  SckiJ. 
Part  II.  f  III.  55  Gto.  III.  c  184. 

*  Cat.  ft.  C;  P. -43.  l^ort.  3 36.  Prac. 
Keg.  C  P.  67.  but  see  3  BJac*  Com. 
S90.  4emi.  coA/rj. 


^  2  Blac.  Rep.  816.  1  H. 

*Cro.EUz.'862«  4  Bac  Ab^ 

'  Dyer  119,  so.  lo  Co.  lOO. 
Cro.  Eliz.  8oo«  W.  Joo«  138^ 
378.  a-LeT.  123.  Fort.  37s. 

»  3  LeT.  74.  I'ftr.  399.  Forti*' 

S.  C.  2  Dumf.  5r  East,  569. 
^  3  Campb.  i8k. 
!  s  Dunf.  ft  Eut»  569. 


Thus,  where  the  writ  was  to  answer  the  plain* 
a  plea  <yf  debt ybr  three  hundred  and  twenty  paundg,  or 
lea  of  trespass  with  an  ac  etiam,  and  the  condition  was 
irer  the  plaintiff  in  a  plea  of  debt  or  trespass  generalfy^ 
thoat  mentioning  the  plea  at  all^  the  variances  were 
i  to  be  immaterial* :  for  the  statute  only  requires  a  bond 
iooed  for  the  defendant's  appearance,  and  the  descrip- 
Tthe  plea  is  merely  surplusage*  And  accordingly^  where 
sriff,  upon  an  original  writ  in  a  plea  of  trespass  on  the 
IS  promiseSf  took  a  bail  bond  conditioned  for  the  de- 
t*s  appearance,  to  answer  the  plaintiff  in  a  plea  of 
If,  the  court  held  it  to  be  valid^.  So  where  the  writ,  in 
(t,  was  to  appear  before  the  lord  the  king  at  WestminsteTf 
le  condition  was  to  appear  before  the  justtces  of  the 
'  Bench  at  Westminster^,  the  bond  was  holden  good* 
liere  the  writ,  by  original^  was  returnable  before  the 
le  king,  wheresoever  he  shaU  then  be  in  Englandf  and  the 
loo  was  without  the  words  wheresoever^'  &c.  the  court 
jdgment  for  the  plaintiff,  in  an  action  upon  the  bond ; 
p  they  would  understand,  that  by  appearing  before  the 
raa  meant,  before  the  king  in  his  court,  and  not  before 
ig  in  person"*.  So  where  the  condition  of  the  bond,  in 
on  by  original^  was  to  appear  before  the  king  at  West- 
-,  it  was  deemed  sufficient^  It  has  also  been  holden, 
e  statute  for  preventing  frivolous  and  vexatious  arrests' 
ely  directory  to  the  sheriff;  and  does  not  avoid  the 
ad,  where  there  is  no  affidavit  of  the  cause  ofactionS 
Bm  sworn  to  is  not  indorsed  on  the  writs  or  even  where 


Jac«  s86«   2    Lev.    123.    2  an  action  was  depending  in  his  majesty^t 

Tft  Jon«  157,  8*  6  Mod.  122.  court  oftke  Bench  ai  WettmnttOTf  !s  not 

327.  jiiihuom  T.  SaundenoUf  sustained  by  proof  of  a  fdurici  bill  of 

•0.  III.  K,  B«  but  see  2  Ler.  MlddUtex  /  for  by  such  allegation,  the 

,  e^mirm,  common   Batch    must  be   intended.    3 

nf.  &  East,  702.  Made  &  Sel.  166. 

'•   i8o.  T.  Jon.  46.  S.  C.  2        '  i2<}eo.  1.  c.  29. 

»8.  *  I  Bur.  330.  but  see  2  New  Repi. 

I X  55, 6.  C*  P.  2M.  /SMi3;  toatra. 

^r55«    But  an  allegationi  that  ^    ' 


290  6f  th£  bail  bond. 

the  bond  is  taken  in  a  penalty,  being  more  than  doal 
amount  of  the  sum  sworn  to\ 

The  defendant  having  given  a  bail  bond,  could  not  fo 
have  discharged  his  bail  to  the  sheriff,  by  surremderin 
self  before  the  return  of  the  writ ;  for  it  was  coninden 
settled  point,  that  nothing  could  be  a  performance  of  tl 
dition  of  the  bail  bond,  but  putting  in  and  perfectii 
above^.  But  it  has  since  been  determined,  that  if  t 
fendant  surrender  himself  to  the  sheriff,  before  or  on  1 
turn-day  of  the  writ,  the  bail-bond  may  be  g^ven  np  to  I 
celled ;  after  which,  the  plaintiff,  cannot  take  an  mssig 
of  it^;  nor  can  he  rule  the  sheriff,  or  maintain  an 
against  him,  for  not  assigning  it^.  And  where  the  de( 
surrendered  to  the  gaoler  at  the  county  gaol,  in  discha 
his  bail  to  the  sheriff,  before  twelve  o'clock  on  the  first 
term,  being  the  retum*day  of  the  writ,  and  the  under- 
who  lived  at  a'  distance,  signified  his  assent  to  the  sui 
by  return  of  post  the  next  day,  it  was  held  sufficient 
charge  the  bail  bond,  of  which  the  plaintiff  had  takeu 
signment  afterwards,  with  notice  of  such  surrendei'. 
is  optional  in  the  sheriff,  whether  he  will  accept  the  sui 
of  the  party,  in  discharge  of  the  bail  bond:  and  th 
where  notice  of  such  surrender  was  given  to  the  sher 
to  the  gaoler  in  whose  custody  the  party  then  was, 
suit  of  another,  after  which  the  gacder  let  the  party 
custody,  the  court  held  that  the  gaoler  was  not  liabl 
his  bond  of  indemnity  to  the  sheriff,  as  for  an  escape 
former  suit ;  for  the  party  was  not  legally  in  the  cusi 
the  sheriff  or  his  gaoler,  merely  by  virtue  of  such  sun 
And  it  seems  that  rendering  the  defendant  to  the  King's 


*  s  Wils.  69.    I   Bur.   331.   X   H.  '6Darnf.  &  £ut»  j^y  7  ! 
BUc.  76.  z  Bos.  &  Pal.  109.  East,  12a.  8  DurnL  &  £^  j 

^  5  Bur.  s683«  and  tee  Dalt.  Sher.  and  aee  i  Bot.  &  FuL  325. 

3^6.  *  10  East,  100. 

*  Callawaf  j.  Scfrnprnr^  E.  4)  Geo.  '  i  lEam,  383. 
III.  K.B. 
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B,  before  the  retuni  of  the  writf  will  not  discharge  his 
to  the  sheriff*. 

he  jMroTinons  of  the  statute  of  Hen«  YI.  are  not  applicable 
acwities  taken  by,  or  for  the  benefit  of  the  plaintiff^. 
f  an  attorney's  nndertakingf  to  appear  for  the  de- 
ls bindingf  if  given  to  the  pkml^  in  the  cansc^ 
gb  it  be  not  exactly  in  the  form  prescribed.  By  an  old 
of  eaattf,  ^  a  prisoner  taken  upon  a  capias  shall  not  Jbe 
Murgedy  till  he  hath  given  bond  to  appear;  nnlesi  the 
iliff  or  his  attorney  shall  consent  to  take  an  appearance^ 
ant  bail:"  Bot  it  is  noW  the  common  practice  to  take 
ttomey's  undertaking  to  the  plaintiff^  where  iqpecial  bail  is 
hred;  and  the  courts  will  enfwce  it  by  attachments 

sometimes  happens,  that  persons  arrested  upcm  mesne 
esi  mny  not  be  able  to  find  sufficient  sureties  for  their  ap- 
snce  at  the  return  of  the  writ,  and  yet  *may  be  aUe  to 
e  a  dqKMit  of  the  money  for  which  they  are  so  arrestedf 
tbei^  with  a  competent  sum  for  costs :  and  ihereforoy  by 
taftote  43  Geo.  III.  c,  46.  §  S,  reciting  that  it  is  expedient 

persons  arrested  diould,  upon  making  such  deposit,  be 
utted  to  go  at  large  until  the  return  of  the  writ,  without  find^ 
mil  to  the  sheriff  for  their  appearance  at  the  return  there- 
it  is  enacted,  that  **  all  persons  who  shall  be  arrested  upon 
■ane  process,  within  those  parts  of  the  united  kingdom  of 
reat  Britain  and  Ireland  called  England  and  Ireland^ 
iH  be  allowed,  in  lieu  of  giving  bail  to  the  sheriff,  to  de- 
ait  IB  the  hands  of  the  sheriff,  by  delivering  to  him  or  to 
I  wnder-sheriff,  or  other  officers  to  be  by  him  appointed 
r  that  purpose,  the  sum  indorsed  upon  the  writ,  by  virtue 
the  affidavit  for  holding  to  bail  in  that  action^  together 


V.  H^e^  M.  41  Geo.  III.  {3* 

bat  tee  3  Bos.  &  N.aSs.  <  ft.  M.  1654.  ^  &  K.  B.  lU  M. 

ro.  EGa.  190.  1  Sid,  132.  i  Lev.  1654.  f  9.  C  P. 

•  C*  3  Mcxl.  205.  I  Durnf.  ft  '1  DuraC  h  Eaat^  4ss.  4  Ban,  $69; 

4ai.  4  East, 569.  2  Smhli  R.  sSmithR«53, 
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'» auuition  to  such  sum,  to  answer  the  coal 

tr<      r  be   incurred   in  such   action,  up  t 

^v    »i  the  return  of  the  writ,  and  al^o  sod 

.  luuiitfv,  if  any,  as  shall  have  been  paid  ib 

i.u.  upon  any  original  writ;  and  shall  therenpoi 

>^..«^cU  from  such  arrest,  as  to  the  action  in  whid 

.    ,1  liitty  :»hall  so  deposit  the  sum  indorsed  on  thl 

i\ 
aai  *'  the  sheriff  shall,  in  every  such  case,  at  or  befori 
viuru  of  the  said  writ,  pay  into  the  court  in  wUdl 
i  %\  nt  shall  be  returnable,  the  sum  of  money  so  deposiMj 
Hi  him  as  aforesaid ;  and  thereupon,  in  case  the  defenddj 
I'eudants  shall  afterwards  duly  put  in  and  perfect  bi( 
iich  action,  according  to  the  course  and  practice  of  sod 
i.-uurt,  the  sum  of  money  so  deposited  and  paid  into  CQi( 
ask  aforesaid  shall,  by  order  of  the  court,  upon  motion  to  I 
made  for  that  purpose,  be  repaid  to  such  defendant  or  d| 
I'eudants :  but  in  case  the  defendant  or  defendants  shall  i^ 
duly  put  in  and  perfect  bail  in  such  action,  then  and  in  soil 
cuKe  the  said  sum  of  money  so  deposited  and  paid  into  co^ 
us  aforesaid  shall,  by  order  of  the  court,  upon  a  like  mi 
*^  tion  to  be  made  for  that  purpose,  be  paid  out  to  the  plainll 
*'  or  plainti0s  in  such  action%  who  shall  be  thereupon  aathi 
**  rized  to  enter  a  common  appearance,  or  file  common  bi 
<*  for  such  defendant  or  defendants,  if  the  said  plaintiff 
*^  plaint iflk  shall  so  think  fit ;  such  payment  to  the  plai 
**  or  plaintiffs  to  be  made  subject  to  such  deductions,  if 
**  from  the  sum  of  ten  pounds  deposited  and  paid  to 
**  the  costs  as  aforesaid,  as  upon  the  taxation  of  the  plaim 
**  costs,  as  well  of  the  suit  as  of  his  application  to  the  court 
**  that  behalf,  may  be  found  reasonable/* 


■• 


*k 


«ft 


II 


This  act  of  parliament  has  been  sometimes^  though  erti 
ueouslv,  called  Lord  EHcnboroush^s  act^:  and  in  the  constrno 


.*  Af pciuU  Chs^im  X«  ^  4,  5*  ^1  Smith  R.  128. 
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lof  ity  the  court  has  ho)den,that  where  money  is  paid  to 
•beriff  upon  an  arrest,  it  shall  be  presumed  to  have  been 
i  at  %  deposit  in  lieu  of  bail,  unless  a  discharge  or  some 
nowledgment  in  writing  be  given  to  the  defendant  for  the 
i  and  costs*.  And  where  the  defendant  puts  in  bail  aboyey 
^  CD  being  excepted  to,  render  him,  instead  of  justifying, 
plaiatiff  is  not  entitled  to  receive  the  money  out  of  court; 
the  defendant,  if  he  made  the  deposit,  may  in  such  case 
»ve  it  back^  So  if  a  defendant,  being  arrested  by  a  wrong 
le,  pay  the  amount  of  the  sum  sworn  to,  and  lOL  for  costs 
be  aher-iff,  without  prejudice,  the  court  of  Common  Pleas 
»  not  permit  the  plaintiflf  to  take  it  out  of  court,  on  the 
NidaBt*s  omitting  to  perfect  bail"".  If  the  deposit  was 
le  by  any  other  person  than  the  defendant,  the  court  will, 
n  bail  above  being  put  in  and  perfected,  or  the  defendant 
:eiulered,  order  it  to  be  repaid  to  the  bail,  or  other  person 
whom  it  was  actually  deposited,  and  not  to  the  defendant^ 
t  cases  in  which  the  plaintiff  may  think  fit  to  enter  a  com- 
ft  appearance,  or  file  common  bail  for  the  deflsndant,  are 
Bfe  be  claims  and  means  to  proceed  for  more  than  the 
I  indorsed  on  the  writ :  but  in  these  cases,  there  is  no  pro- 
DB  made  by  the  act,  with  regard  to  costs,  if  he  should  not 
atoally  recover  more  than  that  sum ;  nor  for  his  refunding 
part  of  it,  if  he  should  recover  less* 

f  the  defendant,  upon  being  arrested,  remain  in  custody,  he 
ther  confined  in  a  private  house,  or  carried  to  the  county 
U  And  where  a  person  was  arrested  by  virtue  of  a  war* 
t-  directed  to  a  sheriff's  officer,  but  oa  account  of  illness 
permitted  to  remain  a  few  days  in  his  own  house>  in  the 
ody  of  the  officer's  follower,  who  was  not  named  in  the 
rant,  but  who  kept  the  key  of  the  house  in  his  possession, 
was  then  removed  to  gaol,  where  he  continued  for  the  re- 
nder of  two  months,  the   court  of  Common  Pleas  held. 


:  South  R.  117.  "^  5  Taunt  62$. 

\.  Taoau  669.  3  Maule  &  Sel.  283.       f  1  Smith  R.  13* 
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that  this  80  as  a  legal  imprisonment^  so  as  to  constitfite  an  act 

of  bankruptcy*.    For  preventing  the  oppression  of  inferior 

officers,  in  the  execution  of  process  for  debt,  it  is  enacted 

the  statute  32  Geo.  II.  c.  28^  commonly  called  the  Lor4t\ 

Act,  that  '^  no  sheriff,  under-sheriff,  bailiff,  seijeant  at 

<<  or  other  officer  or  minister,  shall  convey  or  carry,  or 

**  to  be  c(mveyed  or  carried,  any  person  or  persons  by  Imi 

<<  them  arrested,  or  being  in  his  or  tiieir  custody,  by  virtue 

*<  colour  of  any  action,  writ,  process,  or  attachment,  to 

<<  tavern,  alehouse,  or  other  public  victualling  or  drini 

^*  house,  or  to  the  private  house  of  any  such  officer  or 

<^  ter,  or  of  any  tenant  or  relation  of  his,  vrithout  the  free 

^<  voluntary  consent  of  the  person  or  persons  so  arrested  or 

^^  custody ;  nor  charge  any  such  person  or  persons  with 

^<  sum  of  money,  for  any  v^ine,  beer,  ale,  victuals,  tobacco, 

<^  any  other  liquor  or  things  vrhatsoever,  save  wtrnt  1m, 

<^  or  they  shall  call  for,  of  his,  her,  or  their  own  free 

<^  nor  shall  cause  or  procure  him,  her,  or  them,  to  call  or 

^^  for  any  such  liquor  or  things,  except  what  he,  she,  or  HblA 

^^  shall  particularly  and  freely  ask  for ;  nor  shall  demand,  talfl 

«<  or  receive,  or  cause  to  be  demanded,  taken,  or  receivei 

*^  directly  or  indirectly,  any  other  or  greater  sum  or  sams  i 

^^  money,  than  is  or  shall  be  by  law  allowed  to  be  taken  t 

^^  demanded,  for  any  arrest  or  taking,  or  for  detaining,  I 

^^  waiting  till  the  person  or  persons  so  arrested  or  in  costod 

'^  shall  have  given  an  appearance  or  bail,  as  the  case  duii 

''  require,  or  agreed  with  the  person  or  persons  at  whose  sd 

^^  or  prosecution  he,  she,  or  they  shall  be  taken  or  arrested,  i 

^  until  he,  she,  or  they  shall  be  sent  to  the  proper  gnol  bdosg 

<<  ing  to  the  county^  I'iding,  division,  city,  town,  or  plaii 

^^  where  such  arrest  or  taking  shall  be ;  nor  shall  exact  C 

<^  take  any  reward,  gratuity  or  money,  for  keeping  the  peM 

'^  or  persons  so  arrested  or  in  custody  out  of  gaol  or  prison.** 

And  that  <^  no  sheriff,  &c.  shall  carry  any  such  person 


tmmm 


!  I  Marsh.  469.  ^  j  1, 


ON  THE  ARREST.  235 

'  aBjr  gaol  or  prison,  within  fwt  and  ti^tiUy  hours  from  the 
*  tkne  of  such  arrest,  unless  such  person  or  persons  so  arrested 
'iball  refbse  to  be  carried    to  some   safe  and  convenient 
"^  dwelling  hoose,  of  his,  her,  or  their  own  nomination  or  ap- 
^  pdnlnient,  within  a  city,  borough,  corporation,  or '  market 
town,  in  case  such  person  or  persons  shall  be  there  ar- 
rested,  or  within  thrtt  miles  from  the  place  where  such 
arrest  diall  be  made,  if  the  same  shall  be  made  out  of  any 
city,  borough,   corporation,  or   market  town,  so  as  such 
dwelling  honse  be  not  the  house  of  the  person  arrested,  and 
\m  within  the  county,  riding,  division,  or  liberty  in  which 
tbe  person  under  arrest  was  arrested ;  and  then  and  in  any 
such  case,  it  shall  be  lawful  to  and  for  any  such  sheriff,  or 
other  officer  or  minister,  to  convey  or  carry  the  person  or 
peraons  so  arrested,  and  refusing  to  be  carried  to  such  safe 
and  convenient  dwelling  house  as  aforesaid,  to  such  gaol  or 
prison,  as  he,  she,  or  they  may  be  sent  to,  by  virtue  of  the 
action,  writ,  w  process  against  him,  her  or  them :  And  that 
no  sheriff,  Scc«  shall  take  or  receive  any  other  or  greater 
flom  or  sums,  for  cme  or  more  night's  lodging,  or  for  a  day's 
diet,  or  other  expences  of  any  person  or  persons  under  ar- 
rest, on  any  writ,  action,  attachment,  or  process,  other  than 
what  shall  be  allowed  as  reasonable  in  such  cases,  by  some 
order  or  orders  made  by  justices  of  the  peace,  in  pursuance 
of  the  said  act*/* 

These  provisions  are  confined  to  persons  arrested  on  mem^ 

ocess;  the  intent  of  them  being,  that  such  persons  may 

^liare  an  opportunity  of  procuring  bail,  or  of  agreeing  with 

^displsdntiffii :  and  it  has  accordingly  been  determined,  that  a 

I  slieriff*s  officer  is  not  liable  to  the  penalties  of  the  statute,  for 

I  cmrrying  a  defendant  taken  in  execution  to  prison,  within 

twenty  four  hours  after  the  arrest^,  .Neither  is  the  sheriff  liable 

to  an  action  of  escape,  for  taking  a  prisoner  in  execution  to  a 

lo€:k-ap  house,  and  keeping  him  there  fourteen  days  before  the 


'.  $  2.  *>  4  Durof.  &  East,  S55« 
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retam  of  the  ^rit\  No  tune  is  limited  by  the  above  act 
\rithin  which  a  defendant,  arrested  on  mesne  process,  shouli 
be  carried  to  the  county  gaol :  And  where,  to  an  action  fpr  m 
escape  on  mesne  process,  the  sheriff  pleaded  that  the  debto 
was  rescued  out  of  his  custody,  as  he  was  carrying  him  b 
NewgatCf  to  which  the  plaintiff  replied,  that  the  debtor  oo|^ 
to  have  been  carried  to  prison  within  a  convenient  time  afte 
the  arrest,  and  that  he  was  rescued,  because  the  defendan 
neglected,  &c.  the  court  thought  the  replication  bad,  am 
gave  judgement  for  the  defendant^.  But  it  seems  to  be  th 
duty  of  the  sheriff,  if  possible,  to  carry  the  <iefendant  to  th 
county  gaol,  by  the  return  of  the  writ  on  which  he  was  ai 
rested* ;  and  that  afterwards  the  sheriff  keeps  him  at  his  peril 
in  case  the  creditor  is  delayed.  Where  the  defendant,  ho^ 
ever,  is  arrested  on  the  return  day,  he  cannot  be  carried  to  th 
county  gaol,  till  the  expiration  of  twenty  four  hours  after  th 
arrest^.  And  where  the  sheriff,  having  arrested  a  defendan 
on  mesne  process,  keeps  him  in  his  custody  after  the  retnr 
of  the  writ,  and  then  carries  him  to  prison,  he  is  not  liable  t 
an  action  on  the  case,  as  for  an  escape,  if  the  jury  find  Un 
the  plaintiff  has  not  been  delayed,  or  prejudiced  in  his  suit*. 

For  the  further  protection  of  persons  arrested^  against  th 
oppression  of  inferior  officers,  and  the  exaction  of  gaolers,  U 
whose  custody  they  may  be  committed,  it  is  by  the  sami 
statute'  enacted,  that  ''  every  sheriff,  under-sheriff,  bailiff  ol 
^^  any  liberty,  gaoler  and  keeper  of  any  prison  or  g^ol,  and 
other  person  and  persons,  by  whom,  or  to  whose  custody  or 
keepings  any  one  shall  be  arrested,  taken,  committed,  cf 
charged  in  execution,  by  virtue  of  any  writ,  process,  or  act 
'<  tion,  or  attachment,  shall  at  all  times  permit  and  raffn 
every  such  person  and  persons,  during  his,  her,  and*  th^ 
respective  continuance  under  arrest  or  in  custo4y»  or  in  ew 
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11  fw  any  4eht^  damages,  coste,  or  coQiteiiiptt  at  hia, 
and  thetr  free  will  and  pleasure,  to  send  for,  and  have 
a^t  to  him,  her,  or  tbem^  at  seasonable  times  in  the 
dme,  any  beer,  ale,  victaals,  or  other  necessary  food, 
what  plaee  he,  she,  or  they  shall  tbink  fit,  or  can  have 
ame.j  and  also  to  have  and  nse  sach  bedding,  linen^  or 
'  necessary  things,  .as  he,  she,  t)r  they  shall  have  occa* 
for,  acnd  think  fit,  or  sh^  be  sopplied  with,  during  his^ 
or  their  GontinaaB£e;uoder  any  such  arrest  or  commit- 
,  without  purloining .  or  detaining  the  same,  or  any 
theneof,  or  inforcing  or*  requiring,  him,  her,  or  them  to 
or  the  having  or  using  thereof,  oriputting  any  manner 
straint  or  difBcuhy  upon  him,  her,  or  them,  in  the 
:  thereof,  er  relating  thereto ;  and  no  such  prisoner  or 
oers  shall  pay  any  thing  in  respect  thereof,  to  any  such 
BT,  c.  And  that  no  gaoler  or  keeper  of  any  g^l  or 
a,  or  other  person  thereto  belonging,  shall  demand, 
or  receive,  directly  or  indirectly,  of  any  prisoner  or 
ners  for  debt,  damages,  costs,  or  contempt,  any  other 
-eater  fee  or  fees  whatsoever,  for  his,  her,  or  their  com- 
lent,  or  coming  into  gwA,  chamber  rent  there,  release 
scharge,  than  what  shall  be  mentioned  or  allowed  in  the 
r  table  of  fees,  settled,  inroUed  and  reg^tered,  accord- 
3  the  directions  of  the  said  actV 

for  the  more .  speedy  punishing  gaolers,  bailiffs,  and 
employed  in  the  execution  of  process,  for  extarUanf 
r  abuses  in  their  respective  offices  and  places,  it  is 
enacted,  that  *^  upon  the  petition,  in  term  time,  of  any 
ner  or  person  being,  or  having  been  under  arrest  or  in 
dy,  complaining  of  any  exaction  or  .extortion  by  any 
^,  bailiff,  or  other  ofiicer  or  person^  in  or  employed  in 
ce^piqg  or  taking  care  of  any  gaol  or  prison,  or  other 
,  where  any  such  prisoner  or  person  under,  or  having 
made  under  arrest  or  in  custody,  by  any  process  or: 
1,  is  or  shall  have  been  carried,  or  in  respect  of  the.  ar- 

*  §    12. 
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^^  resting  or  apprehending  any  person  or  persons^  by  Tirtoe  of 
^^  any  process,  action,  or  warranty  or  of  any  other  abuse  wbat« 
^^  soever,  committed  or  done  in  their  respective  offices  or 
places,  unto  any  of  his  majesty's  courts  of  record  at  IFc# 
minster^  from  whence  the  process  issaed%  by  which  any 
^  person  who  shall  so  petition  was  arrested,  or  ander  whort 
power  or  jurisdiction  any  such  gaol,  prison,  or  place  b;  or 
in  vacati(m  time,  to  any  judge  of  any  such  courts  at  Wed^ 
^'  minster,  from  whence  any  such  prooM  so  issoed ;  or  to  lUl 
^  judges  of  assize,  &c. ;  every  such  court,  jndgw  of  assiai 
^  &c.  are  by  the  said  act  authorized  and  required  to  hear  sq 
^  determine  the  same,  in  a  summary  way,  and  to  make  sad| 
<^  order  therenpon,  for  redressing  the  abuses  which  shall  \^ 
^'  any  such  petition  be  complained  of,  and  for  punishing  wad 
officer  or  person  complained  against,  and  for  ns|king  id 
paration  to  the  party  or  parties  injured,  as  they  shall  tUri 
^'  just,  together  with  the  costs  of  every  such  complaint ;  sd 
^^  all  orders 'and  determinations  which  shall  be  thereiqpii 
^'  made,  by  any  of  the  said  courts,  &c.  diall  have  the  saiil 
<^  effect,  force  and  virtue,  as  other  orders  of  the  same  oosotj 
&c.  and  obedience  thereto  may  be  enforced  in  like  manni 
by  attachment  or  otherwise^/*  ' 

And  that  '^  every  sheriff,  undernsheriff,  bailiff  of  any  libei^ 

w 

bailiff,  Serjeant  at  mace,  gaoler,  and  other  officer  and  pal 
son  as  aforesaid,  who  shall  in  anywise  offend  against  m 
said  act,  shall,  for  every  such  offence,  (over  and  above  wt^ 
^^  other  penalties  or  punishments  as  he  may  be  liable  mit(v| 
*^  forfeit  and  pay  to  the  party  thereby  aggrieved,  the  sum  d 
^'  Jifty  pounds,  to  be  recovered,  with  treble  costs  of  suit^  1i] 
^'  action  of  debt^  bill,  plaint,  or  information,  in  any  of  hi 
^'  majesty's  courts  of  record  at  Westminster^ J^  But  in  ordti 
to  recover  a  penalty  on  this  statute,  against  a  sheriff's  offidei 
for  taking  a  larger  fee  than  is  allowed  by  law  upon  an  anti 
ihe  plaintiff  must  prove  what  sum  is  allowed  by  law,  either  I 
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!•  of  {06%  or  some  r^alaiion  respectiug  it  by  the  officers 
e  court  out  of  which  the  process  issued\  And  an  action 
lot  lie  against  the  sheriff,  where  more  than  the  snm  al- 
I  has  been  taken  for  a  bail  bond,  by  one  of  his  officers,  to 
I  the  warrant. was  not  directed,  bnt  to  whose  lock«up 
tlie  df  Cendant  was  broosrht  after  beinir  arrested^ 


Imre  the  sheriff,  baring  arrested  the  defendant,  snfiers 

0  go  at  large,  upon  giving  bail  for  his  appearance  at  the 

1  of  the  writ,  he  is  not  liable  to  an  action  of  escape  ;  for 
IS  oUiged  by  the  statute  to  take  baiK  And  even  where 
ten  him  to  go  at  large  without  bail,  he  is  not,  it  seems, 

to  an  action,  provided  he  have  him  at  the  return  of 
rit'.  Bnt  if  he  have  him  not  then,  or  afterwards  suffer 
»  go  at  large,  without  lawful  authority,  he  is,  in  either 
liable  to  an  action*.  And  where  an  action  is  brought 
st  the  sheriff,  after  he  has  taken  bail,  he  must  plead  the 
e ;  and  cannot  take  advantage  of  it  on  demurrer  to  the 
ration,  or  in  arrest  of  judgment^  An  action  against  the 
F  for  aa  escape  may  it  seems  be  defeated,  by  putting  in 
n  the  original  action,  of  the  term  in  which  the  writ  was 
lable,  though  after  the  expiration  of  the  time  allowed  for 
ig  it  iu}  and  even  after  the  action  for  an  escape  is 
;fat':  To  prevent  this,  the  plaintiff  should  oppose  the 
cation  of  bail,  if  put  in :  and  in  a  late  case^,  where  bail 
een  permitted  to  justify  without  opposition,  the  court  set 
the  rule  for  the  allowance  of  bail,  on  payment  of  the 
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ii^M  ill' juMtifieation.    But  the  court  of  Exchequer  wmid  bMI 
litst  HMiile  an  order  for  the  allowance  of  bail,  obtained  afker 
action  commenced  agtiinst  the  sheriff  for  an  escape,  though 
bail  bond  had  been  taken,  nor  bail  above  put  in  in  due  til 
where  the  defendant  had  been  rendered  on  the  day  of  the 
piration  of  the  rule  to  bring  in  the  body*.     And  in  the  Ki 
Bench,  bail  put  in  after   the  term   in   which  the  writ 
returnable,  is  not  an  answer  to  an  actioti  against  the- si 
for  an  escape,  brought  before  it  was  put  in^    If  a  bail 
has  been  taken  by  the  sheriff,  though  his  clerk,  on  enquhr^i 
the  office,  deny  that  he  has  taken  one,  the  plaintiff 
maintain  an  action  against  him  for  an  escape^ :    It  is  t1 
usual,  in  declaring  against  the  sheriff,  to  insert  three 
1st,  for  an  escape ;  2dly,  for  not  taking  the  defendant 
he  had  an  opportunity ;  and  3d]y,  for  not  assig^ning  the 
bond  on  request.     And  in  an  action  against-  the  sheriff,  for* 
escape  upon  mesne  process,  it  is  enough,  i^itbout  pi 
the  warrant,  or  giving  direct  evidence  of  die  arrest  or 
to  prove  the  sheriff's  return  of  cepi  c&rpWp  and  to  ahew 
the  party  did  not  put  in  bail,  and  was  not  in  the  sh^ 
custody  at  the  return  of  the  writ^ 


When  the  defendant  is  rescued  upon  mesne  process,  as 
going  to  prison,  the  sheriff  may  return  the  rescue* ;  but 
where  the  d  fendant  is  rescued  after  he  is  put  in  prison,  exi 
by  the  king's  enemies^     Upon  the  sheriff's  return  of  a 
the  plaintiff  has  a  triple  remedy  against  the  rescuers;  by  at< 
ment,  action  on  the  case,  or  indictments     The  return  of  a 
is  of  itself  a  conviction^ ;  and  the  courts  will  grant  aa  ati 
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ion  it  in  the  first  instances  which  should  be  made  returnable 
A  gneral  return,  though  the  original  process  was  at  a  day 
'<BUl^  But  without  the  sheriff's  return,  the  courts  will  not 
lot  an  attachment,  upon  a  mere  affidavit  of  the  fact^.  It  was 
neriy  the  constant  course,  upon  the  return  of  a  rescue,  to  set 
atain  fine  of  four  nobles  on  each  offender' :  but  of  late  years, 
I  courts  have  fined  according  to  their  discretion,  upon  con- 
bring  the  circumstances  of  the  case*.  And  as  the  sberifi^s 
pun  of  a  rescue  is  not  traversable,  the  court  of  King's  Bench 
D  proceed  to  punish  the  rescuers,  without  going  through 
liHrdinary  coarse  of  examining  them  upon  interrogatories'. 
||  where  a  defendant  in  that  court,  was  brought  up  on  a£i 
jnchment,  for  rescuing  a  person  arrested  on  a  warrant  for 
IftmctiDg  excise  officers,  it  was  said  to  be  the  invariable 
^ce  of  the  court,  in  such  axase,  to  put  the  defendant  to 
iver  interrogatories,  though  he  did  not  deny  the  charge  in 
piffidavits,  unless  the  prosecutor  waived  putting  them'. 

i  
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CHAP.  XI. 


(>^' Appraiiance,  and  Bail  to  the  Action. 

IKRUTOFORE,  when  a  writ  issued  out  of  the  Kinj 
Ucuch^  it  was  entered  upon  a  roll ;  so  that  though  t] 
iiiccr  had  not  returned  the  writ,  yet  the  defendant  might  hx 
.L^>pc;uvd  at  the  day  given  by  the  roll,  and  that  either  to  sa 
hiui&iclf  from  corporal  pain  by  imprisonment^  or  to  prevent  tl 
lo^s  of  issues,  or  to  save  his  freehold  or  inheritance\  And  sa 
\\a.^  in  the  Common  Pleas;  where  they  entered  the  writ  npi 
a  roll,  by  way  of  recital,  viz.  Dominus  rex  misit  breve  sw 
ilausump  in  Juecverbay  &c*. 

Appearance  is  the  first  act  of  the  defendant  in  court^ ;  a^ 
differs  from  putting  in  hail^  which  is  the  act  of  the  court  itse^ 
as  is  evident  from  the  language  of  the  bail-piece  in  the  Ki] 
Bench,  wherein  the  defendant  is  stated  to  be  delivered  to 
&c.  And  it  is  either  voluntary  or  compulsive.  A  voluni 
appearance  is  of  no  effect,  in  the  King's  Bench,  unless 
plaintiff's  attorney,  withinybtir/een  days  after  such  appeal 
sue  out  a  writ  of  latitat^  or  bill  of  Middlesex,  where  the  defe 
dant  abides  in  that  county^.  But  this  rule  cannot  be 
advantage  of  by  any  but  the  defendant,  unless  some  partici 
fraud  be  alleged^  In  the  Common  Pleas  it  is  a  rule,  that 
bail  be  put  in  for  any  party  against  whom  no  writ  or  process  I 
sued  out,  without  leave  of  the  court^     And  no  bail  is  requiril 

i 

*  Co.  Lit.  1 35.  a.  1  Salk.  64.  '  R.  T.  4  W.  &  M.  ri^.  1.  K. B. 
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a  that  €K>urt,  but  a  common  appearance  only^  if  the  defendant 
ppear  upon  the  summons,  attachment  or  distress,  or  by  super" 
fdtas  quia  improvidhj  &c\ 

In  actions  by  original,  in  the  King's  Bench,  the  appeat*atiee 
I  entered,  on  a  half  crown  stamp^  with  the^fac«r  of  the  county 
there  the  action  is  brought^;  and  upon  a  summons,  attach* 
Mnl  or  distringaSj  it  should  be  entered  on  or  before  the  qimrto 
Utpost  of  the  return  of  the  writ''.  So  in  the  Common  Pleas, 
appearance  by  original  is  entered  with  the  proper ^fticer* ; 
the  defendant  in  that  court,  must  appear  upon  a  summons, 
^hment,  or  distringas^  within  four  days  after  the  return, 
are  reckoned  inclusive  both  of  the  return  day  and  quarto 
fHmf.  And  at  the  time  of  entering  the  appearance,  in  both 
irts,  the  defendant's  attorney  must  deliver  to  the  filacer,  a 
xorandum  or  minute  of  his  warrant,  duly  stamped'. 

'The  appearance  of  the  defendant  is  triable  by  the  record^ : 
in  the  Common  Pleas  it  is  a  rule',  that  <*  all  appearances  for 
idants,  upon  writs  of  ctrj^tW,  alias  dmdplurieSf  issuing*  out  of 
court,  ought  to  be  entered  of  record,  or  otherwise  they  are 
'warranted  by  the  course  of  the  court;  neither  can  the  defen- 
if  he  have  been  arrested,  plead  cotnperuit  ad  diem  in  dis'- 
of  the  sheriff's  bond  taken  for  his  appearance/*  By  that 
the  ap|>earance  is  required  to  be  entered  with  the  proper 
S    but  there  does  not  seem  to  be  any  appearance  roll, 
^ry  of  the  defendant's  appearance,  except  the  statement 
it  eo  the  recognizance  roll,  or  on  the  imparlance^  pka^  or 
roll,  and  the  entries  in  the  filacers'  books;  which  entries 
Htever  cannot  be  considered  as  records. 
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op  COMMON  BAIL, 


U«^l  tg  tbi>  action  are  common  or  speciaU  In  the 
kMiluv'hb^  Ai//>  common  bail  mast  be  filed  in  all  case 
special  bail  is  not  necessary,  or  has  been  dispensed  witt 
court;  and  they  ai:e  particularly  required  in  gectmentj 
CMual  ejector*,  and  to  authorize  judgments  by  wai 
attorney,  default,  or  non  mm  informatus^.  These  1 
merely  nominal.  Special  bail,  or  bail  above,  are  two  i 
real  and  responsible  persons,  who  undertake  generally, 
ram  certain,  that  if  the  defendant  be  convicted,  he  shal 
the  plaintiff,  or  render  himself  to  the  custody  of  the  me 
the  King's  Bench,  or  warden  of  the  Fleet  prison. 
Common  Pleas,  there  is  no  common  bail;  but  in  tha 
and  also  in  theKing^s  Bench  by  original,  a  common  apf 
is  entered  for  the  defendant,  in  cases  where  sp^ial  ba 
necessary. 

Before  the  making  of  the  statute  12  Geo.  I.  c.  30.  th< 
dant  being  always  arrested  upon  process  against  hia  pc 
was  discretionary  in  the  courts  to  dischi^rge  him  upon  i 
bail,  or  a  common  appearance,  or  hold  him  to  speci 
Anciently,  if  the  cause  of  action  were  for  a  sum  undei 
pounds,  or  for  uncertain  damages^  the  courts  let  the  dc 
out  W  custody  upon  common  bail;  but  if  it  were  foi 
certain  above  twenty  pounds,  they  ^nade  him  find  speci 
Afterwards,  the  sum  was  reduced  t6  ten  pounds^ :  And  i 


IS  reduced  t6 
.  c.  124.  &  1. 


the  statute  51  Geo.  III.  c.  124.  §  1.  **  no  person  shall 
**  to  special  bail,  upon  any  process  issuing  out  of  an 


•  R,  T,  14  Car.  11.  R.  M.  33  Car.  II. 
K.B. 

^  R.  H,  I  W.  &  M.  R.  T.  4  W-  &  M. 
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the  covru  formerly  exercised  their  dis- 
cretion of  allowing  common*  or  requiring 
special  bail,  tee  Gilb.  C.  P.  3  $1 6.  Cromp. 


Introd.  LXXXV. 

**  Lofft,  a6.  252.  K.  B.  I 
2  Blac.  Rep.  1 1.22.  C  P. 
1 10.  Excheq. 

•R.M.  1654.$  9.K.B.C 
309.  2  Keb.  10 1. 

'GUb.C.P.36,  7. 

»A/.  35.  R.T.  24Eliz.  j 

1654.  §  12.  C.  P. 

^  lii.  36.  and  see  the  M 
Geo.  I.  c.  29.  &  19  Geo.  I1I« 
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where  the  caase  of  action  shall  not  have  originally  amounted 
D  the  warn  of  ^fifteen  pounds  or  upwards,  over  and  above  and 
szdonve  of  any  costs,  charges  and  expences,  that  may  have 
'cen  incnrred,  recovered,  or  become  chargeable,  in  or  about 
he  saing  for  or  recovering  the  same,  or  any  part  thereof^ 
Bxcept  where  the  caiu;e  of  such  action  shall  arise  or  be  mainr 
taiaable  upon  or  by  virtue  of  any  bill  or  bills  of  exchange^ 
pramiBfory  note  or  promissory  notes,  in  which  cases  the 
purtiea  liable  thereupon  may  be  held  to  special  bail,  in  such 
pyumer  as  if  this  act  had  not  been  madeJ*  So  that  special 
jrommon  bail  is  no  longer  discretionary  in  the  court,  but  is 
ierned  by  the  arrest;  it  being  a  general  rule,  that  wherever 
k  defendant  may  be  arrested,  he  may  be  holden  to  special 
B;  and  e  canverso,  that  wherever  the  defendant  cannot  be 
tested,  common  bail  is  sufficient. 

imonhail  may  be  filed,  or  a  common  appearance  entered, 
le  defendant  or  his  attorney,  or  by  the  plaintiff  according 
statutei'.  In  the  Ring's  Bench,  where  the  defendant 
fbeen  served  with  the  copy  of  a  bill  of  Middlesex,  or  other 
thereon,  he  should  file  common  bail  at  the  return  of  it, 
tin  eight  days  after  such  return'*,  which  are  reckoned 
ffys  and  Sunday  is  not  accounted  as  one  of  them% 
ine  bail  are  entered  on  a  piece  of  parchment,  called  a  bail- 
pt^^  which  is  stamped  with  a  half  crown  stamp',  and  filed 
h  the  clerk  of  the  common  bails ;  who  is  required  to  mark 
I  bail«-pieces  numerically,  as  they  are  received'.    The  defen- 

la  Geo.  I.c«  sg*  of  the  lUtate  beiog,  that  the  court  shall 

5  Geo.  IL  c.  %j»  §  I.   This  it  iwtmJRotdy  award  judgment,  whereupon 

time  at  wat  allowed  to  6Ie  the   plaiatiff  may  take   out  execution* 

bsD  upon  an  aiinnett,  before  the  2  Str.  73  ;•  Gilb.  K.  B.  369. 

He  12  Cko.  !•  c.  09.  And  if  the  de«  ^  x  Bur.  j6. 

hot  did  not  file  it  within  tha  time,  '  Append.  Chap.  XI.  |  3. 

mEaUe  to  the  penalty  of^  pounds,  •Suu  48  Creo.  III.  c.  149.    Schid. 

e  pnid  to  the  pLuntiff.  Stat.sW.&  ParcILjIU.  S5Geo.IILc.  x84.^/A#JL 

&  SI.  I  3*  9  &  10  W.  III.  c.  aj.  Part  11.  j  III. 

!•  jMbd.  392.  s  CL  Intt.  57.  The  ^  R.  E.  30  Geo.  III.  K.B.  3  DaraC 

\  fir  payment  of  thit  penalty  wat  &  EatCy  66o« 

ihte  19  Uie  first  bstance  |  the  W(»dt 
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dant,  having  been  served  with  a  copy  of  a  capiaSf  or  other 
process  by  originalj  in  the  King's  Bench,  should  enter  a  comtMi! 
appearance  with  ihe  filacer  of  the  county  where  the  acttoDMif 
laid,  within  eight  days  after  the  appearance  day«  or  quarto  M$ 
post  of  the  return  of  the  process^.  In  the  Common  Pleas,  thij 
eight  days  are  reckoned  from  the  return  day,  and  not  from  Ai^ 
quarto  die  post  of  the  return  of  the.writ^;  and  the  appearairt^ 
is  entered  with  the  filacer  of  the  county  to  which  the  writ 
directed,  upon  ^pracipe  or  note  of  appearance  being  made 
and  delivered  to  him,  on  unstamped  paper,  which  he  enters  ii 
a  book  kept  for  that  purpose"".  And  at  the  time  of  filii 
common  bail,  or  entering  an  appearance,  the  defendant's 
torney  should  deliver  to  the  officer  with  whom  it  is  filed 
entered,  a  memorandum  or  minute  of  his  warrant,  duly  stam] 
In  an  action  against  baron  and  feme,  where  the  baron  al< 
has  been  served  with  process,  he  ought  regularly  to  file  comi 
bail,  or  enter  an  appearance,  for  himself  and  his  wife': 
where  he  entered  an  appearance  for  himself  only,  the  court 
Common  Pleas  held  it  to  be  so  far  regular,  as  that  the  plainl 
could  not  sign  judgment,  without  demanding  a  plea^. 

Where  an  attorney  of  either  court  has  accepted  a  Warrant, 
subscribed  a  process,  declaration,   or  warrant  to  appear, 
rule  in  the  King's  Bench  is,  that  **  he  shall  be  compelled 
cause  an  appearance,  or  liable  to  an  attachment,  or  put  oot 
the  roll,  as  the  case  requires ;  and  the  party  is  not  to  be  recei^ 
to  countermand  such  appearance,  after  his  retainer'."     Aai\ 
the  Common  Pleas  it  is  a  rule,  that  *'  every  attorney  acceptii 
or  subscribing  any  warrant  to  appear  for  any  defendant,  to 
writ  issuing  out  of  that  court,  shall  within  four  days  after 
appearance  day  to  the  return  of  every  such  writ  in  London 
Middlesex,  and  within  eight  days  aft^r  the  appearance  day 


*  Imp.  K.  B.  592.  '  I  H.  BIac.255.  ^Bd  see  i  Salk.  it^ 

*  Imp.  C.  P.  216, 17.  ft*  Reg.  32.  «R.  M.  1654.  §  xo.  K.B.  R.1 
^  Imp. C.  P.  fti6*  1654.  §  lyC.  P.  and  tee  Lofl^  19HJ 
.^  jiaiCf  87,  8.  by  which  it  appean  that  the  aodfiriakil 
cBarneft,4i2«  muailK  lifftctL                                  j 


OR  APPEARANCE. 

3r  county^  enter  the  appearance  of  such  defendant  with 

per  officer ;  and  if  he  do  not,  he  shall  be  liable  to  an 

A^ity  and  not  discharged  therefrom  till  he  hath  paid  full 

>  the  plaintiff;  and  the  defendant,  when  he  appears,  shall 

mpelled  to  plead  as  of  the  time  when  he  should  have 

•d,  if  his  appearance  had  been  duly  entered*.**     The  usual 

of  proceeding  against  an  attorney,  for  not  filing  common 

or  entering  an  appearance,  pursuant  to  his  undertaking,  is 

ttachment^ ;  and  if  an  attorney  undertake  to  appear,  the 

ts  will  oblige  him  to  do  it  in  a  proper  manner :  therefore  if 

mdertake  to  appear  for  an  infant,  he  must  appear  hy  guar" 

a^     And  though   he  may  have  been   imposed  upon  by 

i  sheriflTs  officer,  yet  they  will  oblige  him  to  fulfil  his  under- 

king-. 

Before  the  statute  12  Geo.  I.  c.  29.  common  bail  could  only 

been  filed,  or  a  common  appearance  entered,  by  the  de- 

it,  or  his  attorney.    But  now,  by  that  statute,  as  altered 

^tfae  6  Geo.  IL  c  27.  <<  if  the  defendant,  having  been  served 

irith  process,  shall  not  appear  at  the  return  thereof,  or  with-* 

in  eight  days  after  such  return,  the  plaintiff,  upon  affidavit 

of  the  iiervice  of  such  procesi^,  made  before  a  judge,  or  com- 

iissioner  of  the  court  for  taking  affidavits,  or  before  the 

jNToper  officer   for  entering  common  appearances,  or  his 

ity^  (and   which  affidavit  shall  be  filed  gratis,)  may 

a  common  appearance,  or  file  common  bail,  for  the 

ifendanty  and  proceed  thereon,  as  if  such  defendant  had 

itered  bis  appearance,  or  filed  common  bail.**     The  af- 

required  by  these  statutes  cannot,  in  the  King*s  Bench» 

^Idien  before  a  commissioner  who  is  concerned  as  attorney 

the  plaintiff;  but  in  the  Common  Pleas  it  is  otherwise': 

m  the  latter  court,  a  common  appearance  cannot  be 

by  the  plaintiff,  till  the  ninth  day  after  the  return  o 


LH.6GCO.  Lr^.^CF.  *  i  Str.693. 

\^  6  Mod.  4A.  86*  •  Append.  Chap.  XL  §4. 

I&r.  114.  445-  '  R-E.  13  GCO.II.C.P. 
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the  writ,  the  defendant  having  all  the  eigJUh  to  enter  il 
Common  bail  however  should  be  filed,  or  a  common  appearaat 
entered^  by  the  plaintiff  for  the  defendant,  of  the  term  in  wlnC 
the  writ  is  returnable^  or  before  the  quarto  die  post  of  the  M 
return  of  the  following  term ;  it  being  held  that  till  then,  Gommi 
bail  may  be  filed,  or  an  appearance  entered,  as  of  the  precedid 
term"^.  And  it  cannot  be  filed  or  entered  by  the  plaintiff,  H 
subsequent  term'':  though  if  judgment  has  been  irreguM 
signed^  without  filing  common  bail  for  the  defendant  accordtt 
to  the  statute,  till  after  the  term  succeeding  that  in  which  I 
"writ  was  returnable^  and  after  the  judgment  itself  has  ba 
entered  up,  yet  the  defendant,  having  given  a  cqgnavilf^ 
estopped  from  objecting  to  the  irregularity,  if  the  plaintiff  l| 
filed  common  bail  nunc  pro  tone,  before  the  time  of  making  i 
objection*.  If  the  defendant  be  sued  by  a  wrong  name,  rij 
do  not  appear,  the  plaintiff  cannot  rectify  the  mistake  by 
pearing  for  him  in  his  right  name,  according  to  the  statute^: 
can  he  appear  for  him  in  the  name  by  which  he  is  sued, 
afterwards  declare  against  him  in  his  right  name*.  But  in 
Common  Pleas,  if  the  writ  and  declaration  be  against 
defendant  in  his  right  name,  an  appearance  entered  for  hii 
the  plaintiff  according  to  the  statute,  in  a  wrong  name, 
amended**. 

For  preventing  inconveniences  which  happened  to  plaii 
by  the  defendant's  omitting  to  file  common  bail,  accordinf  I 
the  ancient  usage  and  course  of  the  court,  there  is  an  old 
in  tiie  King's  Bench,  that  ''  all  clerks,  &c.  do  within  ten 
^*  after  the  end  of  every  term,  deliver  to  the  secondary,  a 
'^  at  all  such  appearances  as  have  been  made  unto  thoa 


*  ft.  lUg.  32.  Imp.  C.  P.  a  16,  1 7.  f  3  Durof.  &  Eatt,  611.    % Nev' 
^Cu»imfi.  Hardw.  138.  Holmes  v.  C.P.  132.  accord,  i  Bof.  ftPoL 

IVhiih  linp.  K.  B.  561,  2.  2  Durof.  &  eotUra, 

FwiH,  7 1 9, 20.  <  10  Eait,  328.  X I  Eas^  225.  asd  i 

'  6  Eaft,  314.  3  Ma^l«  *  Scl.  450. 

*  %  Uurnf,  &  Eait,  7191  20.  ^  3  WUs.  49, 
»  7  Uurnf.  k  Eat,  206. 
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f  term  before,  and  by  whom  they  were  made,  so  that  the 
^  person  appointed  to  enter  the  bails  may  see  whether  they  are 
f  filed  for  every  such  appearance  or  not\*'  And  for  the  better 
jhtMifcniwhini^  by  whom  common  bail  shall  have  been  filed,  it 
jp^ordered,  that  **  in  all  cases  where  common  bail  shall  be  filed 
ft'bythepfauBtiff  forthe  defendant,  by  virtue  of  the  act,  these 
I  words  diall  be  written  on  the  bail-piece,  viz.  ^  filed  according 
^4o  the  statute^*  or  words  to  the  like  effect^"  And  where  the 
itiff  files  common  bail  for  the  defendant,  on  any  day  between 
uoand  and  sixth  of  November ^  and  he  is  in  other  respects 
titled  to  %\ga  judgment,  it  is  signed  as  on  the  day  preceding 
essoia  day  of  Michaelmas  telrm^.  It  should  also  be  remem- 
that  by  the  stotute  51  Geo.  III.  c.  124.  §  2.  if  the  defen- 
itf  on  being  personally  served  with  the  summons  or  attach- 
li  by  original^  do  not  appear  at  the  return  of  such  writ,  or 
the  distringMf  as  the  case  may  be,  or  within  eight  days  after 
return  thereof,  the  plaintifi^,  upon  affidavit  being  made  and 
in  the  proper  court,  of  the  personal  service  of  such  sum- 
or  attachment,  or  of  the  due  execution  of  such  distringas, 
may  enter  a  common  appearance  for  the  defendant,  and 
^eed  thereon,  as  if  he  had  himself  entered  his  appearance"*. 
by  the  mutiny  acts,  a  common  appearance  may  be  entered 
ij  the  plaintiff^,  in  actions  against  volunteer  soldiers*. 

^  The  plaintiff's  attorney,  in  either  court,  may  enter  a  common 
Ippearance,  or  file  common  bail  for  the  defendant,  according  to 
Ifcr  itntntr^  without  entering  or  filing  of  record  any  memorandum 
to  JBiaate  of  the  defendant's  warrant,  pursuant  to  the  25  Geo- 
bl.  c.  SOf:  But  the  defendant's  attorney  most  not  (^ead,  or 
mrrj  on  any  further  proceedings  in  the  action,  until  such 
memorandum  or  minute  shall  have  been  delivered  to  the  proper 


*  K»  E.  i6s7«  rig.  2.  K.  B.  tifPt  entering  an  appearance"  for  a  defen- 

^  R.  M.  lo  Geo.  II.  K.  B.   a  Ser.  dant  having  privilege  oT parliament.  Anie, 

IOS7.  CM^Um/i,  Hardw.  207.  S.  C.  >  15.  2 18. 

^  5  Dvmf.  &  East,  6$.  *  See  the  tutute  53  Geo.  IIU  c.  17^ 

^^  Jlmiifiio^iJ*  And  see  the  statote  §  iij. 

%i  Geo.  IlltC.  124.  $  3.  a0  to  the  plain*  ^  §  22. 
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officer,  to  be  entered  or  filed  of  record,  according  to  the  direc 
lions  of  the  act\ 


Where  the  defendant  has  been  arrested,  and  discharged  o^ 
of  custody  upon  giving  bail  to  the  sheriff,  for  his  appearance  i| 
the  return  of  the  writ,  he  should  regularly  appear,  if  not  wa/^ 
rendered  to  the  sheriff^  and  put  in  and  perfect  special  bail|| 
the  action,  or  bail  above  j  so  called  in  contradistinction  to  t)| 
sheriff's  bail,  or  bail  below:  Or,  instead  of  giving  bail,  4j 
court  of  Common  Fleas  will  permit  a  defendant  to  pay  ii4 
court,  -a  sum  sufficient  to  cover  the  debt  and  costs,  in  order | 
abide  the  event  of  the  cause^  Special  bail  may  also  be  pat  | 
by  the  defendant's  attorney,  in  pursuance  of  his  undertaking! 
or  by  the  sheriff^,  or  his  bail%  for  their  own  indemnity,  And|| 
a  defendant  be  arrested  by  process  of  the  King^s  Bench,  ti| 
removed  by  habeas  corpus  to  the  Common  Pleas,  he  may  put^ 
and  justify  bail  in  either  courts 

The  general  qualification  of  bail  above  is,  that  they 
be  housekeepers^  or  free/iolders  ;  and  respectively  worth  di 
the  amount  of  the  sum  sworn  to,  or  one  thousand  pounds  bey^ 
that  sum,  if  it  exceed  one  thousand  pounds,  after  payment 
all  their  debts.  But  provided  they  are  housekeepers,  the 
of  their  houses  is  immaterial,  though  it  be  under  lOL^; 
is  it  necessary  that  they  should  have  been  assessed  to  the 
rate** :  And  in  the  Common  Fleas,  the  plaintiff  may  waive  tU 
qualification  of  the  bail  being  housekeepers,  or  freeholdeill 
It  is  also  a  general  rule,  in  both  courts,  that  ^*  no  attorney  sbli| 
be  bail,  in  any  action  or  suit  depending  therein.^'*     This  nih| 


•f23«  «Lofit,  148. 

**  6  Durnf.  &  East,  753.  jDuxnf.A       ^U.yaS. 

East,  122. -^/i/^,  230,  31.  *  5  Taunt.  1 74. 

^  I  Taunt.  42 {•  ^  R.M.  i6s4.  §  i.  R.  M»  14  Gto#II 

*  Peake'i  Cas.  Ni.  I'ri.  169.  rsig.  u  K.  B.  R.  T.  24  Eliz.  $  8.  L  IJ 

•2  Sir. 876.  1654.  §  uJLM.  6  Geo,  II.  i1|«, 

'  X  Bo«.&Pul.  311.  C.P. 
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was  calculated  for  the  benefit  of  attornies,  has  been 
led  to  their  clerksS  But  an  attorney,  or  his  clerk,  has 
dlowed  to  become  bail,  in  order  to  surrender  the  defen* 
mmediatelyy  without  justification^  The  foundation  of 
le  against  an  attorney's  being  bail  himself,  was  to  protect 
against  the  importunity  of  his  clients :  and  hence  it  is  a 
A  the  Common  Pleas^,  and  seems  to  be  the  practice  in 
Ling's  BenchS  that  ''no  person  shall  be  permitted  ta 
'  himself  as  good  and  sufficient  bail,  if  he  shall 
[)een  indemnified  for  so  doing,  by  the  attorney  concerned 
D  defendant."    And  under  this  rulci  the  court  of  Common 

rejected  bail,  who  had  received  a  verbal  promise  of 
inity  from  the  defendant's  attorney ;  though  they  allowed 
ifendant  time  to  put  in  fresh  bail*.  But  it  is  no  objection 
1I9  that  tbey  are  indemnified  by  another  person^  It  is 
se  a  rule,  founded  on  principles  of  prudent  jealousy,  that 
;Iieriff*s  officer,  bailifi^,  or  other  person  concerned  in  the 
tion  of  process,  shall,  in  either  court,  be  permitted  to  be 
in  any  action  or  suit  depending  therein' :"  which  latter 
as  been  applied  to  the  keeper  of  the  poultry  compter^, 
tarshalua  court  officers*.  And  in  the  Common  Pleas,  a 
»er  of  parliament  is  not  allowed  to  be  bail,  on  account  of 
fficulty  of  proceeding  against  him*".  Though  if  a  person 
by  the  rules  of  the  court,  is  not  permitted  to  become  bail, 
t  into  the  bail-piece,  and  not  excepted  to,  the  plaintiff^ 


ivp.  SiS.  Doug.  466.  Mason  y. 
r,  T.  26  Geo.  III.  K.  B.  a  East, 
id  aee  1  H.  Blae*  76k  2  H.  Blac. 
Bos.  ft  Pal«  356.  2Bofl.&Pttl. 
^  I  Taunu  162.  164.  C.  P. 

Cmt.  M.  42  Geo.  III.  K.  B. 

Rep.  1180.C.P. 
H.  37  Geo.  III.  C.  P. 
*jion  T.  Bindley^  M.  114  .Geo.  III. 

<ML  ic  PuL  103. 

21. 

Dd.  14  Geo.  II.  reg.  2.   K,  B. 


2  Str.  890. 1  Barnard.  K.  B.  417.  Loffc, 
153.  R.  M.  6  Geo.  II.  reg.  7.  C.  P. 
2  Blac.  Rep.  799.  2  Bos.  ft  Pol.  150. 
Id.  {a). 

^  Doug.  466. 

*  Ptr  Cur.  T.  18  Geo.  III.  K.  B.  But 
it  is  not  a  sufficient  grrouod  fef  rejecting 
a  person  as  bail,  in  the  Common  Pleas, 
that  he  is  described  to  be  of  ^.  m  the 
county  of  B.  Gaol  keeper.  %  Bos.  ft  Pul. 
150. 

.^  4  Tauou  949. . 
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in  the  Ring^s  Bench,  cannot  take  an  assignment  of  the  bul 
bond,  and  proceed  upon  it,  as  if  no  bail  had  been  put  in\  Bak 
in  the  Common  Pleas,  if  an  attorney  be  put  in  as  bail,  eni! 
though  another  person  be  afterwards  added  in  his  steadS  Hsk 
plaintiffmay  treat  the  bail  as  a  nullity,  and  take  an  assig^n 
of  the  bail  bond,  or  proceed  against  the  sheriff" :  If  the  plaini 
howeverexcept  to  the  added  bail,  who  thereupon  justifies  wit! 
opposition,  the  court  will  not  set  aside  the  rule  of  attowam 
JForeignera^  are  not  admitted  to  be  bail,  merely  in  respect 
property  abroad^  which  is  not  liable  to  the  process  of 
court'  f  though  it  has  been  said,  that  merely  having  no  prop 
in  England  is  not  of  itself  a  sufficient  objection,  without 
auxiliary  circumstances'. 


Bail  above  are  in  general  put  in,  at  or  within  a  certain  numi 
of  days  after  the  return  of  the  writ;  but  they  may  be  pntij 
before,  for  the  purpose  of  surrendering  the  defendant' : 
^vhere  he  is  in  custody,  they  are  allowed,  for  liberating  hii 
after  final  judgment,  and  before  he  is  charged  in  execution^, 
the  King's  Bench,  if  the  defendant  be  arrested  in  London 
Middlesex^  special  bail  should  be  put  in  within  Jintr  days 
elusive,  or,  if  in  any  other  county,  within  six  days  after 
return  of  the  process',  or  quarto  die  post  by  original^.    And 
either  the  fourth  or  sixth  day  fall  on  a  Sunday,  the  defen< 
has  all  the  Monday  following  to  put  in  bail'.     But  exa 
Sunday,  bail  above  may  be  put  in  on  a  dies  non  juridicus,  as 
the  second  of  February,  which  is  considered  as  a  day  for 


*  Thomson  ▼.  Rouhttt,  £•  %%  Geo.  III.  T.  %%  Geo.  Ill,  K,  B. 

K.  B.  cited  in  Doug.  466.  %  East,  181.  <  8  Durnf.  &  East,  456.  Banei,!! 

9cc§rd.  83. 

^  Jacks9H  V.  Hilksj  £.  4$  Geo.  III.  ^  Hill  r.  Stamatm,  H.  $5  Geo.  DE 

C.  P.  1  Taunt.  i6a.  K.  B. 

«  I  Bos.  &  Ful.  356.  %  Bos.  &  Ful.  '  R.M.  8  Ann.  I.  K.  B.  Fonnerid 

564.  I  Taunt.  162.  164.  E.  1 1 W.  III.  ug.  a*  K«  B. 

*  X  Taunt.  162.  *  4  Durnf.  &  East,  377. 

*  4  Bur.  2526,  7.  Lofft,  54: 147.  '  R.  M.  8  Ann.  L  (bj.  K.  B.  ft  S 
'  1  Blac.  Rep.  444.  and  see  ft  Bhc.  782.  914% 

Rep*  957«  13231  4*  C^ken  t.  Carhordy, 
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'lii  transacted   at  a  judge's   chambers'.     In  the 
imoa  Fleas,  on  process  returnable  the  first  return  of  the 

aypecial  bail  should  be  put  in  within /our  days,  in  London 
lidUBe$eXf  or  in  any  other  city  or  county,  within  eight  days 
i  Um'  Appearance  day,  or  qdtarlo  die  post  of  the  return  of 
jproMM^,  exclusive  of  the  day  on  which  it  is  returnable: 
on  Moceas  returnable  the  second^  or  any  other  subsequent 
rii  jof  the  term,  special  bail  should  be  put  in  within  your 
r  m  London  or  Middleseaf,  or  in  any  other  city  or  county, 
Mil  •€^A<  days  exclusive  after  the  return  of  the  process,  or 

oiiiWhich  it  is  actually  made  returnable"*.  And  in  either 
"l^tf  any- further  time  be  required  for  putting  in  bail,  it 
^%0  obtained  by  taking  out  a  summons  for  that  purpose  ; 
the  judge  will  make  an  order,  upon  the  terms  of  putting 
plsiatiff  in  the  same  state  as  he  would  haye  been  in,  if  bail 
^%t0a  put  in  in  due  time.  In  the  Exchequer,  it  scems^ 
tflpfendant  is  allowed  only  three  days  after  the  return  day 
he  writ,  to  put  in  baiK 

lafore  the  statute  4  W  &  M.  c.  4.  §  1.  special  bail  could 
r'lutve  been  put  in  before  a  judge  in  town.  But  this  prac- 
r  being  found  productive  of  great  expence  and  incon- 
aM^qe,  it  was  enacted  by  the  above  statute,  that  *^  the  ohief 
iiftice,  and  other  the  justices  of  the  court  of  King's  Bench 
If;  the  time  being,  or  any  two  of  them,  whereof  the  chief 
ifttice  for  the  time  being  to  be  one,  and  the  chief  justice  of 
ke  court  of  Common  Pleas  and  other  the  justices  there  for 
iie  time  being,  or  any  two  of  them,  whereof  the  chief 
nstice  of  the  same  court  to  be  one,  shall  or  may,  by  one  or 
Qore  commission^  or  commissions,  under  the  several  seals 
if  the  said  respective  courts,  from  time  to  time,  as  need 
jhall  require,  empower  such  and  so  many  persons,  other 


.5  Dumf.  ft  Eatc«  170.  C.  P.  170,  71.  187.  194. 

%  H.  Blac.  3,76.  *  Price,  104.  fa. J 

WkiU  ▼•  GtrdliTt  T.  26  Geo.  IIL  'This  commisiioQ  is    subject  to  the 

.C  P.  4  Ed.  p.  196,  7.  stamp  duty  of  los.  by  Stat.   55  Geo. 

B..  T.  30  Geo.  III.  C.  P.  Imp.  III.c.  184.  5chcd.?m  II.  §  III. 
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''  than  common  attornies  and  solicitors,  as  tbey  shall  think'l 
*'  aod  necessary,  in  all  and  every  the  several  shires  and  coill 
^^  ties  within  the  kingdom  of  England,  dominion  of  Wal4 
*^  and  town  of  Berwick  upon  Tweed,  to  take  and  nceiVe  m 
**  and  every  such  recognizance  or  recognizances  of  bail  or  bdfli 
«'  as  any  person  or  persons  shall  be  willing  or  desirous  to  tii 
/^  kn^owledge  or  make  before  any  of  the  persons  so  empoweitd 
*^  in  any  action  or  suit  depending  in  the  said  respective  coaHl^ 
*^  in  such  manner  and  form,  and  by  such  recognizance  or 
**  piece,  as  the  justices. of  the  said  respective  cdntts  have 
'<  to  take  the  same :  which  said  recognizance  or  recognis 
<^  of  bail  or  bail-piece,  so  taken  as  aforesaid,  shfdl  be  ti 
<<  mitted  to  some  or  one  of  the  justices  of  the  said  respe^ 
<^  courts ;  who,  upon  affidavit  made  of  the*  due  taking  6f : 
<<  recognizance  of  such  bail  or  bail-piece,  'by  some  ci 
^<  person  present  at  the  taking  thereof,  shall  receive  the  st 
€*  upon  payment  of  the  usual  fees :  which  recogAizanee  tif 
^^  or  bail-piece,  so  taken  and  transmitted,  shiall  foe  of  theli 
'<  effect,  as  if  the  same  were  taken  de  bene  esse^  before  any^ 
"  the  said  justices." 

By  the  same  statute%  ^*  the  justices  of  the  sard  courts 
<<  inake  such  rules  and  orders,  for  the  justifying  of 
*^  bails,  and  making  of  the  same  absolute,  as  to  tfacftn 
<*  seem  meet ;  so  as  the  cog^izor  or  cognizors  of  such 
**  or  bails  be  not  compelled  to  appear  in  person  in  the 
^*  courts,  to  justify  him  or  themselves ;  but  the  same  may, 
*^  is  thereby  directed  to  be  determined  by  affidavit  or  affidfti 
*<  duly  taken  before  the  said  commissioners,  who  are  thei 
*^  empowered  and  required  to  take  the  same,  and  also 
examine  the  sureties  upon  oath,  touching  the  value  of  thdi 
respective  estates ;  unless  the  cognizor  or  cognizop$  of  sodl 
^^  bail  do  live  within  the  cities  of  London  and  WestminMa 
*^  or  within  ten  miles  thereof.  And  any  judge  of  assose  ti 
^'  his  circuit,  shall  and  may  take  and  receive  all  and  evd! 


!$3. 
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f  jmeb  TBcognizBnee  and  recognizances  of  bail  or  bails,  as  any 
iifefsoQ  ahall  be  willing  and  desirous  to  make  and  acknow- 
tledge  before^faim ;  wbich  being  transmitted  in  like  manner, 
bikall,  without  oath>  be  received  in  manner  as  aforesaid, 
gVpw  payn^nt  of  the  usual  fees'.'' 

jJBnce  the  making  of  the  above  statute,  special  bail  may  bfe 
||t  in  before  a  judge  in  town,  a  commissioner  in  the  country^ 
l^a  judge  of  assize  in  his  circuit.  In  the  King's  Bench,  they 
pat  in,  before  a  judge  in  town,  at  his  chambers :  and  in 
by  biU^  their  recognizance  i^  takeu  by  the  judge's 
OD  a  bail^iece^f  made  out  by  the  defendant's  attorney^ 
stamped  with  a  half  crown  stamps ;  stating  the  term,  the 
ity  into  which  the  writ  issued"^,  and  the  names  of  the  parties, 
sr  with  the  names  and  additions  of  the  bail,  and  the 
sworn  to.  In  actions  by  originalr  in  the  King's  Bench, 
bail  are  put  in  before  a  judge  in  town,  with  the^ibc^r 
Ihis  clerk,  in  the  county  where  the  action  is  laid;  or  if 
tare  has  been  a  testatum^  in  the  county  intb  which  the  capias 
ned*:  the  defendant's  attorney  first  making  out  and  de- 
mng  to  him  a  note  in  writing,  answering  to  the  bail-piece 
Ml'*  But  where  the  defendant  was  arrested  on  a  testatum 
pMi#  from  Middlesex  to  Kentf  and  bail  was  put  in  in  the 
|pr  county,  Kent  being  inserted  in  the  bail-piece,  but  in 
|.  margin  these  words,  ^'  Testatum  from  Middlesea^^^^  the 
lot  held,  that  the  notice  in  the  margin  made  it  regular*.  The 
lagnizance  of  bail  hybiU  in  the  King's  Bench,  if  taken  before 
llpiieDt,  is  general'',  that  if  the  defendant  be  condemned 
kllie  action,   be  shall  satisfy  the  costs  and  condemnation 


*f3.  Pul.  516.  CP. 

^ Acpead.  Chap.  XI.  §  $.  ^  Trye,  67,  8.  Append.  Chap.  XL 

'Sctt.  4B  Geo.   III.  c.  149.  ScieJ.  §  6. 

I  UL  SS  Geo.  III.  c.  x84.  '  Rem  ▼.  Sheriff  0/  Midiffeux,  H.  55 


U.  Pan  II.  f  III.  Geo.  lU.  K.  B. 

*7  DnniL  &  Easti  96.  ^  a  Bulst.  232.  Cro.  Jac.  449.  64;. 

'  I  £asc»  603.  R.  H.  21  Geo.  III.  Ore,  Car.  481;  2  Salk.  564. 
H.  %a  Geo.  III.  K.  B.   2  Bos.  & 
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moneyi  or  render  himself  to  the  curtody  of  the  manhal;  • 
that  the  bail  will  pay  the  costs  and  condemnation  money  fi|| 
him* :  And  the  bail-piece  is  left  at  the  judge's  chamberSy  mrij 
the  bail  are  perfected.  By  original^  the  rec(^nia»tnce  is  tak^ 
in  a  penalty  or  sum  certain,  being  double  the  amount  of  lit 
sum  sworn  to** ;  or  one  thottsand  pounds  beyond  that  sum,  if  j 
&ceed  one  thousand  pounds^  And  where  bail  is  put  in  ^/|| 
judgment,  the  recognizance  is  taken  in  double  the  amount  c 
the  sum  recovered^. 

In  the  Common  Pleas,  bail  should  be  put  in  with  the 
of  the  county  into  which  the  capitis  issued*,  who  attends  to 
them  at  the  judge's  chambers  ;  and  on  being  furnished 
an  abstract  of  the  writ,  and  the  names  and  additions  of 
bail,  he  will  make  an  entry  thereof  in  a  book  kept  for 
purpose':  or  bail  may  be  taken^  in  the  absence  of  the  fih 
on  stamped  parchment,  upon  bringing  a  true  abstract  of 
writ'.    The  entry   of    bail  in   the  filacer's  bbok   is  of 
term  generally,  which  of  course  relates  to  the  first  day  of 
and  therefore,  in  an  action  on  a  bail  bond,   if  the  issue  de] 
on  the  date  of  the  appearance,  the  couit^  upon  an  appli< 
by  the  plaintiff,  will  order  the  day  of  appearance  to  be  enl 
in  the  filacer's  book ;  although  issue  has  been  already  joii 
on  the  plea  of  compertiit  ad  diemK    Formerly,  the  defeni 
in  the  Common  Pleas,  might  have  entered  into  the 
nizance   of  bail  himself;  and  in  that  case  he  was   bound' 
double  the  sum  sworn  to,  and  each  of  the  bail  in  the  sinsk 
only* ;  but  now,  by  a  late  rule^,  ^*  in  all  actions  requiring 
the  defendant  shall  not  be  permitted  to  enter  into  the 


*  Append.  Chap.  XL  §  8*  'Append.  Chap.  XI.  §  y. 
^  Trye,  121,  a.                                          •  Notice^  H.  8  Geo.  II.  j'3.  C.PJ 
«  R.  M.  51  Geo.  III.  K.  B.  13  East,        *  1  Taunt.  23. 

62.  J  R.  10  Mar.  5  W.  &  M.  |  r.  C 

*  HiU  ▼.  Stanton f  H.   55  Geo.  III.  i  Bos.  &  Pul.  206,  7.  ^ 
K.  B.                                                        >^  R.  E.  36  Geo.  III.  C.  F.  i  tfj 

*  R.  T.   I  W.  &  M.  reg.  2.  C.  P.  &  Pul.  530. 
2Bljic«Rep.  io6x.  2 Bos.  &  Pol.  5x6. 
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;  bot  the  bail  shall  each  of  them  enter  into  a  recog. 
V  in  double  the  sum  sworn  to,  or  one  thousand  pounds 
Wf9od  tbmt  sum,  if  it  exceed  one  tlwnsand  pounds*.      And 
'Ae  time  of  patting  in  special  bail,  in  both   courts,  the 
a  attorney   should  deliver  to  the  officer  with  whom 
pot  iDj  a  memorandum  or  minute  of  his  warranty  duly^ 


Before  a  commissioner  in  the  country,  a  bail-piece  is  made 
in  the  King's  Bench%  whether  the  action  bp  by  hill  or 
and  the  recognizance  taken  thereon,  in  the  same 
ler  as  in  town,  where  the  action  is  by  hiU^.     In  the  Com- 
Pleas^  the  recogfuizance  is  taken  on   a  bail*piece%  in  a 
certain^      And  in  both  courts,  an  affidavit  of  the  due 
thereof  should  be  made,  either   before  the  judge  to 
the  bail-piece  is  transmitted,  or  before  a  commissioner 
taking  affidavits'.     In  general^  it  is  made  before  a  com-* 
ioner^  (not  being  the  person  who  took  the  bail,)  and  an- 
te  the  bail-piece*^:  but  no  such   affidavit  is  necessary 
the  transmission,  where  the  bail  is  taken  by  a  judge  of 
in  his  circuit.     The  rules  of  court  require  the  bail-piece 
transmitted  to  the  chief  justice,  or  other  judge  of  the 
of  King's  Bench  in  eight  days,  if  taken   within  forty 
of  London  or    Westminster^    or,    if  taken  above  that 
xce,  in  ^<een  days  after  the  taking  thereof;  and  in  the 
ion  Pleas,  the  bail,  if  taken  within  forty  miles  of  London^ 
be  transmitted  within  ten  days,  or  if  taken  above  that 
ice,  within  twetUy  days  after  the  taking  thereof' ;  unless 
rejudgesarevon  their  circuits,  and  then  as  soon  as  any  one 


R.  M.  ji  Geo.  III.  C.  P.  3  Taunt.  Append.  Chap.  XI.  §  i%. 

And  there  if  a  timilar  rule  in  the  '  Append*  Chap.  XL  $  I4« 

rr.  Wightw.  115.  rK.  T.  8  W.  IH.  §  3.  K.  B.  R.  10 

^JbUf  87, 8.  Marchf  5  W.  &  M.  $  53.  C.  P.  and  see 

^Append.  Chap,  XI.  (  11.  Append.  Chap.  XI.  §  ij. 

T.  8    W.  m.  reg.    3.    §    i.  »•  R.  T.  8  W.  III.  reg.  3,  $  2.  (a.) 

X  JO  March  J  W.5c  M.  $  i.  C.  P.  » R.  10  Mar.  5  W.*  M.  J  3,  C.  P. 
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of  them  is  retui*ned\  But  it  is  said,  that  notwitbstai 
these  rules,  the  bail-piece  must  actually  be  filed  Ti^itb  i 
the  judges,  on  the^i>/A  day  after  the  return  of  the  writ  i 
King*s  Bench,  or  the  eighth  day  in  the  Common  Pie? 
the  bail  bond  may  be  assigned^.  And  where  the  actioq 
original^  in  the  King's  Bench  or  Common  Fleas^  the  bail- 
being  transmitted  and  allowed  by  the  judge,  should  be 
with  the  ^Zacer  of  the  county  where  the  action  is  laid*'. 

In  putting  in  special  bail,  the  parties  to  the  suit  shoi 
lutmed  as  in  the  process,  unless  the  defendant  be  called  tl 
by  a  wrong  name,  and  mean  to  avail  himself  of  the 
npmer ;  in  which  case,  he  should  put  in  bail  in  his  right : 
stating  that  he  was  arrested  or  sued  by  the  name  in  the 
For  if  a  defendant,  sued  by  a  wrong  name,  appear  an* 
feet  bail  by  his  right  name,  without  identifying  himtj 
the  person  sued  by  the  other  name,  the  plaintiff  may 
the  bail  as  a  nullity,  and  attach  the  sheriff^.  And  if  tli 
fendant,  after  being  arrested,  were  to  put  in  bail  abov 
wrong  name,  it  would  estop  him  from  pleading  the  misi 
in  abatement^ ;  even  though  he  were  himself  no  party  l 
recognizance^  If  the  parties  however  be  rightly  named 
recognizance  of  bail,  it  is  sufHcient,  where  there  is  no  e 
tion,  though  they  are  misnamed  in  the  affidavits  of  th 
ftciency,  and  acknowledgment  of  the  baiK 


Special  bail  are  dbsoluie  or  de  bene  esse^.    In  crwihud 


•R.T.8W.I1I.  rr^sr.  3    §  3- K.  B. 
••Imp.  K.  B,    196,  7.  Imp.  C.  P. 

187,  8. 

*  I  East,  603.  Imp.  K.  B.  594..  i 
Cromp.  54.  R.  H.  6  Geo.  I.  reg.  2. 
&.  M.  13  Geo.  I.  R.  M,  6  Geo.  II. 
rtg»  I.e.  P. 

*  4  Taunt.  818. 

^  Willei,  461.  Barnes,  94,  S.  C.  and 
see  I  Salk.  8.  3  Darnf«&  East,  61 1. 
^2  New  Rep.  C.  P.  4S^ 
«5TaunL663. 
^  The  origin  of  bail  ds  bene  usi  \» 


thus  related  by  G/^n,  Ch.  J.  «« A 
says  he,  having  arrested  a  ma 
large  debt,  he  tendered  bail  to 
Richardsorty  who  took  it  in  his  d 
and  the  bail  being  insufficient,  tb 
represented  the  matter  to  parliam 
prayed  their  remedy  for  it :  upoi 
it  was  enacted,  that  00  bail»  take 
a  judge  in  his  chamber,  should 
plaintiff,  without  bis  assent  the 
the  confirmation  of  such  bail  tak^ 
tlie  court.*'  2  Sid.  91, 
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irtiiiGafioii  being  requisite,  the  bail  is  absolute  in  the  first 
nee!*.  Bat  in  civil  cases,  they  cannot  be  taken  absoluteli/f 
ont  the  consent  of  the  plaintiff,  or  his  attorney** :  and  when 

are  taken  de  bene  essCf  the  defendant's  attorney  should 
notice  thereof  in  writing,  without  delay,  to  the  plaintifTft 
•ney*.     Formerly,  the  defendant's  attorney  was  required 
i?e  notice  of  bail,  in  the  King's  Bench,  to  the  plaintiffs  at- 
ey,  before  it  was  put  in** ;  and  the  plaintiffs  attorney,  on 
I  notice  being  given  to  him,  was  obliged  to  attend  before 
dge,  to  accept  of  or  except  to  the  bail^:  But  notice  of  bail 
^t  now  given,   until  after  it  is  put  in  ;  and  though  it  should 
ilarly  be  given  before  the  time  for  puttin^r  in  bail  is  ex- 
d,  yet  if  it  be  not  given  in  time,  the  plaintiff  cannot,  after 
ce,    regularly  take  an  assignment  of  the  bail  bond^     In 
Dommon  Pleas,  where  bail  was  put  in  in  due  time,  the  de« 
ant  was  not  formerly  bound  to  give  notice  thereof,  but 
plaintiflf  must  have  searched  in  the  filacer's  book  ;  though 
as  otherwise,  if  they  had  not  been  put  in  in  due  time^ 

now,  by  a  late  rule  of  court'',  '^  when  special  bail  is  put 
•r  the  defendant,  a  notice  in  writing  of  such  bail  being  so 
in,  must  be  forthwith  given  to  the  plaintifTs  attorney  or 
It ;  and  special  bail  shall  not  be  considered  as  put  in,  until 
inotice shall  be  given/' 

^he  notice  of  bail  in  town  is,  that  they  are  put  in' ;  or, 
d^en  before  a  commissioner,  that  the  bail-piece  is  Jlled^f 
h  an  affidavit  of  the  due  taking  thereof,  at  a  judge's 
mbers;  or  in  actions  by  original^  in  the  King's  Bench  or 
nmon  Pleas,  that  the  bail  has  been  allowed  by  a  judge, 
1  the  bail-piece  and  affidavit  are  filed  with  the  filacer.     The 


1  Blac.  Rep.  mo.  f  Per  Cur.  M.  44  Geo.   III.  K.  B. 

IL  M.  1654.  §  8.    K.  B,  R.  M.  »  i  H.  Blac.  529. 

4.  j  1 1.  C  P.  ^  R.  E.  49  Geo.  III.  C,  P.  i  Taunr, 

LM.  16  Car.  II.  K.  B.  Append.  616. 

p.  XI.  ^  9»  10.  *  Append.  Chap.  XI.  J  9,  10. 

R.  M.  7  Jac.  I.  E.  B.  *  A/  J  16,  17 

R.  M.ai  £«r*LK.B. 
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notice,  in  either  case,  should  be  properly  entitled^  j  and,  wbeM 
it  is  of  bail  put  in,  should  set  forth  with  truth  and  certaiotji 
their  names^,  degrees^,  or  mysteries'^,  and  places  of  abodif 
in  order  that  the  plaintiff  may  have  an  opportunity  of  enquirii| 
after  them^  Notice  of  /•  M.  as  bail,  is  not  a  good  notice  f«| 
i.  31.  the  younger^.  And  the  pmish  wherein  they  live,  withoi 
the  street,  or  other  certain  place  of  their  residence,  is  tq 
vague  a  description^.  So  where  bail  were  described  in  tl| 
notice  as  of  Clapham,  it  was  holden  to  be  too  general,  wbei 
they  lived  in  a  lane  within  the  village^  But  the  court  ^ 
Common  Pleas,  in  which  this  point  was  decided,  will  not  tal| 
judicial  notice  of  the  size  of  the  place  where  the  bail  i|| 
described  to  reside :  If  it  be  too  large,  that  fact  must  be 
to  appear  by  affidavits  And  a  sclwoUmaster  is  held  to  be 
described  as  a  gentleman}.  If  the  bail  above  are  the 
persons  as  were  bail  to  the  sheriff,  it  is  usually  so  expressed 
the  notice. 

The  plaintiff  or  his  attorney,  upon  being  served  with 
notice,  either  accepts  of,  or  excepts  to  the  bail.     If  he  m 
of   them,    the  defendant's  attorney,    in    the  King's   Bei 
should  cause  the  bail-piece  to  be  filed  with  the  master,  wil 
twenty  days  after  such  acceptance""  :  But  if  he  be  not  satii 
with  the  bail,  he   may   except  to   them  in  either  court, 
thereby  compel  a  justification.     If  the  bail  to  the  sheriff  hi 
bail  above,  the  plaintiff,  in  the  King^s  Bench,  is  not  at 
berty  to  except  to  them,  after  he  has  taken  an  asaignmei 
the  bail  bond" ;  for  by  so  doing,  he  lias  admitted  them  to 
sufficient :  but  if  exception  be  taken  to  the  bail,  before 
bond  is  assigned^  they  are  bound   to  justify,  Qotwiths(an< 


■  Lofft,  237.  '5  Taunt.  173. 

^  Id.  187.  ^  Id.  554. 

^Id.2^i.  ^Id.y^<). 

*  Id.  187.  s  Taunt.  554.  "  R.T.  13  Car.  IL  K.  B.  Fmd 
«  I  Bos. &  Fill.  325.  33S«  ^^^f  H*  23  Car.l.  EL.B.  i 
'6  Mod.  24.  "  I  Salk.  97.  7  Mod.  6a.  iij#  i 

•  5  Taunt. 854.  Mod.  122.  R.  M.  8  Ann.  R^  ufi 
"  Lofft,  72.  194.  R.  E.  s  Geo.  II.  Reg.  1.  fmj  K.1 
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dgfnment' :  and  in  the  Common  Fleas  it  is  rule,  tliat 
all  cases  wherein  bail  bonds  shall  be  taken,  and  tlic 
t  bail  is  pot  in  above,  the  plaintiff  may  except  against 
bailV  The  delivery  of  a  declaration  vi  chief  before 
al  bail  pat  in,  is  holden,  in  both  courts,  to  ije  a  waiver  of 
«il ;  and  before  jnstification,  it  is  an  acceptance  of  them''; 
the  plaintiff  may  declare  de  henc  esse^  or  conditionally, 
ded  good  bail  be  put  in,  or  the  bail  already  put  in  do  jus- 
;  though  the  demand  or  acceptance  of  a  plea  will,  even 
be  deemed  a  waiver  of  the  bail,  or  justification*.  Where 
above  is  put  in  in  due  time,  and  notice  thereof  given  to 
ilaiotiiTs  attorney,  the  bail  should  be  excepted  to,  and 
e  of  the  exception  given  to  the  defendant's  attorney,  be- 
tlie  sheriff  is  raled' :  And  there  is  no  difference  in  this 
ctf  between  the  original  and  added  bail ;  it  being  holden, 
the  adding  bail  afterwards,  does  not  supersede  the  ne- 
;y  of  such  exception,  before  an  attachment  can  issue 
ist  the  sheriff,  on  account  of  the  added  bail  not  having 
ied  in  time'.  But  where  bail  above  is  not  put  in  at  the 
of  calling  upon  the  sheriff,  he  must  put  in  and  perfect  it 
i  peril,  or  render  the  defendant,  without  an  exception^ 


the  King^s  Bench,  the  exception  to  bail,  if  put  in  in  due 
should  be  entered  in  the  bail  book  at  the  judge's 
ibers  by  6t7/*,  or  in  the  filacer's  book  by  originat^^  within 
^days  after  notice  of  bail  put  in  oi*  filed*,  and  not  after-^ 
fi*.     If  it  be  not  entered  within  that  time,  the  bail  becomes 


£ast«32i.  ^8   Durnf.  &  East,  258.  7  Durnf. 

.  M.  6  Geo.  IL  Reg,  2.  C.  P.  &  East,  209.  7  East,  607. 

,63.  a  Wils.  6.  ''Per  Cur.   E.  24  Geo.  III.  K.  B, 

M.  8  Ann.  Rtg.  i.  (c.)  K.  B.  a  Blac  Rep.  1206.  C.  P. 

5  Geo.  II.  Reg.  I.  (a.)    K.  B.  '  R.M.  8  Ann.  Reg.  2.  (a.)  K.  B. 

r.  C.P.  8 1.  155.  and  see  Append.  Chap.  XI.  ^  i8. 

,  M.  8  Ann.  Reg.  i.  (c.)  K.  B.  >^  R.  E.  2  Geo.  IL  K.  B. 

r.  C  P.  8i.  >  R.  M.  16  Car.  II.  K.  B.  i  Salfc. 

ixnesj  92.  98.  6  Mod.  24.  2  East,  406,  7. 

fit,  159.  8  Durof.  &  East,  258.  "^  R,  M.  8  Add.  Reg.  2.  K.  B. 

Rep.  C.  P.  1 39. 
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absolute,  and  the  bail-piece  should  be  filed  by  the  defeodlUil 
attorney,  within  four  days  after  the  end  of  the  twenty  day 
But  if  bail  above  be  not  put  in  in  due,  they  must  be  jastifif 
though  not  excepted  to  by  the  plaintiff*.  The  exception  beiJ 
entered,  notice  thereof  should  be  given  in  writing,  withe 
delay,  to  the  defendant's  attorney*" :  and  "  if  the  notice 
*^  given  in  term-time,  the  defendant  shall  procure  his  bail 
**  justify  in  four  days  exclusive  after  such  notice  j  or  shall  a 
.<'  other  bail,  who  shall  justify  within  the  said  four  days;  b 
'^  if  such  exception  be  entered  in  vacation,  and  notice  then 
5^  given  in  like  manner,  the  bail  put  in,  or  other  additioi 
*<  bail,  shall  justify  upon  the  first  day  of  the  subsequf 
."  term^" 

In  the  Common  Pleas,  it  is  a  rule,  that  in  all  cases  of  H 
.ception  to  bail,  such  exception  should  be  made,  either  in  d 
•Placer's  book,  or  on  the  bail-piece,  if  taken  by  a  commission^ 
before  it  is  transmitted,  and  afterwards  above,  in  the  filac0|| 
book,  or  on  the  bail-piece^;  and  notice  of  the  exception  nMJ 
aIso  be  given  in  writing  to  the  defendant's  attorney',  'i 
special  bail  be  put  in  by  the  defendant  be  excepted  to,  l( 
defendant  in  that  court  shall  perfect  his  bail,  within ybtir  (U] 
lifter  exception  taken  ;  in  default  whereof  the  plaintiflP  shall  I 
at  liberty  to  proceed  upon  the  b^il  bond^ ;  and  of  these  M 
days,  the  first  is  reckoned  e;g:clu8ively9  ^nd  the  last  inclnfivi^^ 
so  that  where  the  exception  is  on  Wednesday ^  an  attachmi^ 
cannot  regularly  i$sue  against  the  sheriff  til}  the  Tuesday  ii 


•  R.  M.  16  Car,  II.  K.  B.  port  a  rule  on  the  sherifTto  bring  in  | 

^  7  Durnf.  &  East,  1O9.    7    East,  body;  though  it  18  a  waiver  as  betn 

607.  the  plaintiff  and  defendant.  IJ.ibuL^ 

^  R.  M.  8  Ann.  JRe^,  2.  C^J  R.  E.  see  Append.  Chap.  XI.  §  19. 

i  Geo.  II.  R.  E.  5  Geo.  11.  Reg.  1.        *»  R.  E.  j  Geo.  XL  Reg.  i.  K,  B. 

7  Durnf.  &  East,  26.  K-  B.  i  H.  Blac.  T-  3  &  4  Geo.  II.  C.  JP. 

80.  106   C.  P.  And  notice  of  jurtifica-        «  Cas.  Pr.   C.  P.  33.    cr.   Ban 

tion  of  bail  is  not  such  a  waiver  of  the  10 1. 

default  of  not  giving  notice  of  exccp-        '  Barnes,  88. 

tioni  in  the  Common  Pleasi  as  to  sup-        (2  H.  Blac.  35.  - 
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Dg,  Sunday  bein^  considered  as  a  dies  non^ :  and  if  an 
ibment  issue  on  the  fourth  day,  the  court  will  set  it 
^  without  first  calling*  on  the  defendant  to  justify  bail^. 

f  the  rules  of  lioth  courts,  **  every  commissioner  is  re- 
id  to  have  a  book,  kept  purposely  for  entering  exactly 
lames  of  tlie  defendant  and  bis  bail,  and  of  the  plaintiff, 
is  in  the  bail-piece,  and  the  time  of  the  taking  thereof, 
be  name  of  him  by  whom  such  bail  shall  be  transmitted ; 
ilso,  in  the  King^s  Bench,  the  name  of  the  attorney  for 
efendant:  And  the  plaintiff's  attorney  shall  be  at  liberty 
ipair  to  the  commissioner's  book,  for  the  names  of  the 
to  the  end  that  he  may  inquire  of  the  sufficiency  of  them ; 
f  they  are  found  insufficient,  iie  may  except  against  them, 
n  twenty  days  after  the  said  bail  is  transmitted,  and 
B  to  the  plaintiff  or  his  attorney  of  the  taking  thereof : 
in  that  case,  the  defendant. must  either  put  in  better  bail^ 
e  cognizors  of  such  bail  must  justify  themselves  in  open 
,  either  by  affidavit  taken  before  such  commissioner  that 
the  said  bail,  or  by  oath  made  in  court,  or  before  one  0/ 
idges  of  the  said  courts  respectively*". 

here  the  bail  already  put  in  do  not  mes\n  to  justify, 
s  should  he  added,  before  a  judge,  on  the  bail-piece  by 
>r  in  the  filacer's  book  by  original^  in  the  King's  Bench, 
I  the  Common  Pleas,  with  tlie  filacer  or  his  clerk,  with- 
le  time  allowed  for  their  justification :  and  if  there  be 
time  enough,  the  defendant's  attorney  may  take  out  a 
Qons,  and  obtain  an  -order  for  further  time"*.  It  seems 
generally  speaking,  bail  are  not  in  a  condition  to  make 
notion  to  the  court,  until  they  have  justified*.  And  when 
are  excepted  to,  they   are  considered  as  no  bail,  unless 


H.  Blac.  35.  B,  R.  10  Marck,  5  W.  &  M.  §  4,  $• 

New  Rep.  C.  P.  1 39.  a  H.  BJac.  C.  P. 

tt.  conira.  ^  i  Cromp.  64,  j.  88,  6cc. 

T.  8  W.  HI,  reg.  3.  J  4,  5.  K.  •  7  Dunif.  &  East,  aa6. 
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tfaey  justify"";  and  if  they  do  not  justify,  the  court  wiU  ordii 
their  names  to  be  struck  out  of  the  bail-piece^:  Bnt  uutiithi 
be  done,  they  are  liable  to  be  proceeded  against':  And  if  itfc| 
not  (lone,  until  after  proceedings  have  been  had  against' theR^ 
they  must  pay  the  costs  of  such  proceedings"^.  It  should  ali| 
be  observed,  that  one  who  is  bail,  being  interested,  cannot  ||| 
a  witness  in  the  cause  for  his  principal;  and  therefore,  if  til 
defendant  be  likely  to  have  occasion  to  examine  one  of  ki 
bail  as  a  witness,  he  must  make  an  affidavit  that  such  bail  wi^ 
,  he  a  material  witness  for  him  in  the  cause*;  and  therei 
move  the  court  for  a  rule  to  shew  cause,  why  his  name  si 
not  be  struck  out  of  the  bail-piece,  on  adding  and  justil 
another  in  his  stead ;  which  the  courts  will  order,  on  an 
fidavit  of  service,  if  no  sufficient  cause  be  ^hewn  to  the 
trary*. 

Previous  to  the  justification  of  bail,  there  should  be  a  nol 
getting  forth  that  the  bail  already  put  in  will,  on  a  cei 
day,  justify  themselves  in  open  court* ;  or  that  one  or 
will  be  added,  and  justify  themselves  as  good  bail  for  the 
fendant** :  And  if  the  bail  were  put  in  before  a  commissit 
the  notice  should  express  that  they  will  justify  themselves 
affidavit.     But  in  the  Common  Pleas,  where  bail  are  reg^h 
put  in  and  excepted  to,  the  defendant  need  not  describe 
in  his  notice  of  justification^ :  And  in  that  court,  the  wai 
a  description  of  bail,  in  the  notice  of  justification,  is  war 
by  the  plaintiflTs  excepting  to  them'.     Notice  of  justifical 
by  three  bail  has  been  held  good"* ;  but  notice  that  A.  B. 
C.  or  two  of  them  will  justify,  is  irregular  in  the  Kini 


*  7  East,  580. 

»•  Say.  Rep.  58.  i  Wils.  337.  S.  C. 
^  Saj.  Rep.  308,  9.  1  Taunt.  437. 
^  X  BUc.  Rep.  46a*   4  Bur.  2107. 
7  East,  581. 
^  Barnes,  69. 
^  JVhaiky  V.  Fcamky^  ^*  33  ^^* 


III.  C.  R  Imp.  C.  P.  iSj, 
«  Append,  Chap.  XL  §  20, 
^  /</•  §  21,  2. 

*  Id,  §  20. 

^  I  Bos.  &  PuL  335. 

*  I  Taunt.  17. 

*"  Lofit,  26.  ufn/^  344. 
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1^;  thoDgh  it  is  otherwise  in  tlie  Common  Pleas^.  And 
latter  court,  8pecial  bail  are  allowed  to  justify  them« 
in  open  court,  although  they  did  not  actually  be- 
WiU  before  tlie  time  that  notice  for  their  justitication 
Idiyered  to  the  plaintiff's  attorney  or  agent"":  and  where 
as  been  put  in  by  a  wrong  name,  a  misnomer  in  the  baiU 
may  be  amended^ 

the  King's  Bench,  where  the  bail  already  put  in  intend 
tify^  one  day's  previous  notice  of  justification,  or  notice 
le  next  day,  is  deemed  sufficient^ ;  unless  Sunday  inter- 
and  then  notice  must  be  given  on  Saturday  for  Monday. 
Fhere  other  bail  are  added  to  those  already  put  in,  there 
be  two  days  previous  notice  of  justification,  one  inclu'* 
nd  the  other  exclusive,  as  Monday  for  Wednesday,  Sccf. 
>  Common  Pleas,  two  days  notice  of  justification  most  be 
,  as  well  where  the  bail  already  put  in  intend  to  justify, 
the  case  of  added  bail'.     And  Sunday  is  not  reckoned 

for  this  purpose:  therefore  notice  of  added  bail  on  Sa« 
y  for  Monday  is  not  sufficient^.  If  the  time  allowed  for 
^ing  expire  ou  a  day  in  term,  which  happens  to  be  Mid* 
er  day,  or  any  other  holiday  when  the  court  does  not 
he  notice  of  justification  should  be  for  the  day  they 
t  to  justify,  to  prevent  an  assignment  of  the  bail  bond ; 
he  bail  may  justify  the  next  day,  as  a  matter  of  course*, 
re  bail  above  is  put  in,  and  exception  entered   in  vaca* 

the  defendant's  attorney,  in  the  King's  Bench,  must, 
n  Jbur  days  after  the  exception,  give  notice  of  justifica- 
for  the  first  day  of  the  next  term ;  or  the  plaintiff  may 


>fft,  26.  9  East,  43  J. 

Uac.  Rep.  ii£2.  ■  Barnes,  82.  88.  2  Bos.  &  Pul.  3Q. 

M.  37  Geo.  IIL  C«  P.  I  Bos.  i  Marsh.  322. 

660.  R.  M.  18  Geo.  III.  C,  P.  *"  Case  of  OvertmU  bail,  M.  26  Geo. 

Bkc.  291*  conira.  III.  K.  B.   Imp.  K.    B.     199,    200. 

B€M.  Sc  PqU  3 1 ;  Barnes,  303. 

>%*#  v.  Ley,  H.   15  Geo.  III.  «  By  UMer  Fonier,  T.4S  Geo.  III. 

K.B. 
rr  Cur.  M.  %i  Geo.  III.  K.  B. 
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take  an  assignment  of  the  bail  bond* :  But  it  is  otberwiie 
the  Common   Pleas ;   where  notice  of  justification   may 
given  at  any  time  in  the  vacation,  so  as  there  be  two  days 
tice  before  the  first  day  of  the  next  term^     And  in  thai 
two  days  notice  of  bail  is   not  required  on  an  attachment, 
reasonable  notice  is  sufficient"^.     In  the  Exchequer,  bail 
not  regularly^  justify  at  chambers  in  vacation,  without 
sent,  except  in  the  case  of  a  prisoner*** 

The  justification  of  bail  is  either  in  person  br  by  ajffidax 
Where  the  bail  are  put  in  before  a  jridge  in  town,  whel 
by  bill  or  original,  they  must  personally  appear  in  court; 
by  consent*,  before  a  judge  at  his  chambers:  and  in  ord< 
justify  themselves,  must  swear  that  they  are  housekeepers,! 
freeholders,  and  respectively  worth  double  the  sum  sworn 
or  1000/.  beyond  that  sum,  if  it  exceed  1000/^,  after  all 
debts  are  paid,  or,  over  and  above  ail  debts  or  demands 
from  them  to  any  person  or  persons  whatsoever* ;  it  not 
sufficient  for  bail  to  swear  they  are  worth  a  certain  sum, 
elusive  of  their  debts^.     Bail   put  in  before  a  commissi^ 
must  justify  themselves  in  the  same  manner,  where  they 
in  London  or    Westminster^  or  within  ten  miles  thereof : 
where  they  live  at  a  greater  distance,  they  may  be  justii 
without  their  personal  attendance,  by  affidavit^  duly  taken 
fore  the  commissioner,  of  their  being  housekeepers,  &c^ 
affidavit  is  usually  annexed  to  the  bail-piece,  and  a  copy  of' 
delivered  to  the  plaintifi's  attorney,  at  the  time  of  giving  hi 
liotice  of  the  bail-piece  being  filed ;  after  which,  if  an  ex< 
tion  be  entered,  which  seldom  happens,  the  affidavit  must  I 


*  9  East,  434,    i  SeK  Pr.  164.  ac-  «  R.  T.  8  W.  Ill,  Reg.  3.  J  J.  ^1 
cord.  R.  E.  5  Geo.  II.  Reg.  i.  (h.)  K.  B. 

^  Barnes,  10 1.  *•  4  Taunt.  704. 

«  %  Blac.  Rep.  mo.  *  Stat.  4  &  j  W.  &  M.  c.  4.  j  a. 

«*  Price,  2.  ^  Id.  §  2.  R.  T.   8  W.  IIL  JR 

*  6  Mod.  24.  R.  E.  S  Geo.  II.  r^.  3.  §  5.  R.  E.  5  Geo.  II.  Reg.  i.  (\ 
I.  (ij  K.  B.  K.  B.  and  see  Append.  Chap,  XL 

^  R.  M.  CI  Geo.  IIL  K.  B.  &  C.  P.  25. 
13  East,  62.  3  Tauau  341.  Ante,  256,  7. 
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need,  and  read  in  court,  as  a  jastification,  upon  notice 
I  thereof,  and  an  affidavit  of  the  service  of  such  notice, 
be  Ring's  Bench,  where  the  same  persons  are  bail^  in 
J  actioDS  than  one,  it  is  sufficient  for  them  to  swear  that 
are  worth  double  the  amount  of  the  sum  sworn  to  in  that 
n*  5  but  in  the  Common  Pleas,  the  affidavit  ou^ht  to  state 
they  are  worth  double  the  amount  of  the  debts  in  all  the 
•ns  wherein  they  offer  to  become  bail**. 

^hen   the   bail  are  to   be  justified  in  court,  an   affidavit 
t    be  made  of  the  service  of  notice  of  justifications  and 
rered  to  counsel  in  the  King's  Bench,  or  a  Serjeant  in  the 
imoQ  Pleas,  with  instructions  for  him  to  move  to  justify 
a.     And  the  judge's  clerk  attending  with  the  bail-piece, 
\ke  filacer  with  his  bail  book,  they  are  allowed  to  justify, 
I  matter  of  course ;  unless  they    are  opposed   by  counsel 
f  voce,  or,  if  taken  before  a  commissioner,  upon  cross  affi- 
its^.     For  the  purpose  of  taking  the  justification  of  bail, 
one  of  the  judges  of  the  court  of  King's  Bench  sits  during 
n  time,  every  morning  at  half  psust  nine  o'clock ;  and  no 
I  is  permitted  to  justify  after  ten  ^o'clock*.     And  in  the 
nmon  Pleas  it  is  a  rule,  that  *'  bail  shall  justify  at  the  sitting 
he  court  only,  and  at  no  other  time,  except  on  the  last  day 
lerm,  when  bail  who  may  have  been  prevented  from  attend- 
at  the  sitting  of  the  court,  shall  be  permitted  to  justify  at 
rising  of  the  courtV     If  bail  justify,  in  that  court,  without 
!   observation  of  counsel   instructed  to  oppose  them,  the 
irt  will  not  require  them  to  come  up  again,  and  justify  de 

s 

The  common  grounds  of  opposing  bail  are  first,  that  there  is 
ne  defect  in  thejbrm,  or  irregularity  in  the  service,  of  the  no- 


Pir  Grwe,  J.  after  referring  to  the  ^  R,  T.  35  Geo.  III.  K.  B.  and  see 

ter,  M.  42  Geo.  III.  K.  B.  a  former  nile  of  £.  28  Geo.  III.  K.  B. 

5  Bos.  &  PuL  39.  '  R.  M.  51  Geo.  III.  C.  P.  3  Taunt. 

Append.  Chap.  XI.  $  23, 4*  56^. 

IJ.  §%6.  r4  Taunt.  666. 
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tice  of  bail,  or  jnstificatiou*;  secondly,  that  the  p>3rson8  ofien 
are  not  personally  qualified,  or  allowed  to  be  bail;  and  thifdl 
on  account  of  their  insufficiency  in  point  of  property.  In  ti 
Common  Pleas  it  is  a  rule,  that  a  false  addition  to  the  name'^ 
the  bail,  shall  be  considered  as  a  ground  of  rejection^ :  Jll 
bail  by  affidavit  were  rejected  in  that  court,  on  the  ground  tU 
one  of  them  was  described  in  the  notice  of  justification,  as  Jj 
B.  generally,  but  in  the  affidavit  of  justification  as  A.  B. 
younger"".  The  qualification  of  bail  has  already  been 
sidered"" ;  and  if  exceptionable,  they  may  be,  and  are  commi 
opposed,  on  account  of  their  not  being  housekeepers. 
In  respect  of  property,  the  principal  ground  of  opposing 
is,  that  they  are  not  worth  double  the  amount  of  the 
sworn  to,  or  one  thousand  pounds  beyond  that  sum,  if  it 
ceed  one  thousand  pounds,  after  payment  of  all  their  di 
Upon  this  ground,  bankrupts  may  be  objected  to,  who 
not  obtained  their  certificates;  or  such  as  have  been 
bankrupts,  and  not  paidj^feen  shillings  in  the  poand^ 
bail  have  been  rejected,  who  did  not  know  the  defendant';^ 
had  been  bail  before,  but  did  not  know  in  how  many  actk 
or  for  what  sums^ :  But  it  seems,  that  the  circumstance  of 
knowing  tiie  defendant,  being  only  a  mark  of  snspi< 
may  be  explained  away^  And  a  person  was  admitted  to 
bail,  in  respect  of  mortgage  money  secured  on  an  estate 
Irelandi. 

Where  the  bail  had  assumed  y^r^ec?  names,  the  court 
Common  Pleas  ordered  them,  and  the  attorney,  to  be  sel 
the  pillory^.     And  "  if  any  person  shall  acknowledge,  or 
<*  cure  to  be  acknowledged,  any  recognizance  or  bail,  in 


•  ^ntcj  259,  60.  264,  5.  *  LofFt,  72.  194. 

•>  2  Taunt.  173.  *  Q.  Whether  it  be  a  sufficient  c 

5  X  Marsh.  386.  jectlon  te  baiJ,  that  he  Uvea  wkUnt 

^  Jnte^  250,  &c.  Ycrge  of  the  cottrt  ?  %  Blac*  Rep»  9J 

•  Mountain  v.  WUhw^  M.  21   Gko.     7. 

III.  K.  B.  »  Per  Cur.  M.  4s  Geo.  UL  K.B. 

f  Per  Cur.  M.  a6  Geo,  UI.  K,  B.  ^  i  Str.  384. 
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De  of  another  person,  not  privy  or  consenting  to  the 
Ae^ ;  or,  before  a  commissioner^  shall  represent  or  pev'^ 
afe  another  person,  whereby  he  may  be  liable  to  the 
fment  of  any  debt  or  damages*" ;  he  shall,  on  convictiony 
Per  death  as  a  felon,  without  benefit  oi  clergy."  But  the 
B  will  not  yacate  the  proceedings  against  the  party  per- 
ed^  until  the  offender  be  convicted"" ;  nor  can  a  conyiction 
place,  until  the  bail-piece  be  filed"*.  Bail  may  be  asked, 
ler  tbey  have  not  been  in  the  pillory  for  perjury^.  And 
3  a  man  who  had  offered  himsdf  as  bail  confessed,  on 
'  examined  by  the  court,  that  he  had  forsworn  himself, 
IS  jHresently  adjudged  to  be  committed  to  prison,  and  to 
upon  the  pillory,  with  a  paper  mentioning  the  cause, 
for  fake  bail,"  and  to  be  brought  into  the  court  of  King's 
b.  Common  Pleas,  and  Exchequer ;  and  this,  upon  his 
asion,  was  recorded  in  court,  without  other  proceedings 
st  him'.  But  if  bail  have  sworn  to  a  ^adse  account  of 
property,  without  th$  privity  of  the  defendant  or  his  at- 
^,  the  plaintiff  has  no  other  remedy  than  by  indictment 
3rjury*. 

beo  the  bail  do  not  attend,  or  are  not  permitted  to  justify, 
icoont  of  a  defect  in  the  notice  of  bail  or  just^cation,  the 
8,  as  a  favor,  will  in  general  allow  them  further  time  ta 
y**,  unless  it  be  on  a  habeas  carpuSf  or  writ  of  error ;  in 
b  case,  on  account  of  the  delay,  this  indulgence  is  not 
tedL  And  where  bail  were  put  in  in  time,  but  did  not 
to  justify  pursuant  to  notice,  and  the  defendant's  attor- 
[ave  a  new  notice  for  the  next  day,  the  court  of  Common 
;  permitted  the  bail  to  justify,  on  payment  of  costs  of  the 
attendances     But  where  bail  are  rejected,  on  account  of 


It.  9 1  Jac.  h  c.  26.  §  2.  '  Cra.  Car.  146. 

It.  4.SC  5  W.  &  M.  c.  4*  J  4,  «  5  Taunt.  776. 

Job.  64.  I  Venu  501.  3  Keb.  *»Lofft,  72.  1 8 7. -P^r  Cur.  M*  25  Geo. 

Ld.  Raym«44;,  III.  K.  B.  and  see  x  Bos.  &  Pul.  660. 

Sid*  90.  *  M^Ccrmick  v.  Fauiger^  M.  33  Geo. 

)urnf.  8c  Em,  440.  III.  C.  P.  Imp,  C.  P.  185. 
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some  personal  insufficiency,  the  courts  will  selilom  alloW  (brl 
tber  time  to  add  and  justify  others*.  In  the  King^s  Benchj 
when  a  motion  is  made  for  further  time  to  justify  bail,  it  mm 
he  supported  by  an  affidavit  of  the  special  facts,  alledged  v^ 
excuse  of  the  bail  not  attending  at  the  time  mentioned  in 
notice  of  justification  ;  oir  in  case  further  time  be  given,  a 
suggestion  of  counsel,  then  the  bail  shall  not  be  permi 
afterwards  to  justify,  unless  at  the  given  time,  such  an  affii 
vit  be  produced  as  before  described^.  It  is  a  rule  in 
court,  that  where  there  have  beeu  three  notices,  and 
changes  of  bail,  they  shall  not  be  alloweil  to  justify,  until 
plaintiff  has  been  paid  his  costs.  And  in  the  Common  Fl< 
bail  were  not  permitted  to  justify,  till  the  costs  of  a  former 
position  were  paid  to  the  plaintiff,  though  the  defendant 
in  custody^.  If  the  bail  do  not  justify  at  the  time  appoin 
and  no  further  time  be  given,  they  are  said  to  be  out 
court"*.  Bail  however  who  have  been  rejected,  are  still 
potent  to  render  the  defendant  in  the  King's  Bench,  so  I 
afi  they  remain  on  the  baiUpiece^ ;  though  it  is  otherwise  in 
Common  Pleas^. 

When  the  bail  are  aUowedf  a  rule  or  order  of  allowaai 
should  be  drawn  up,  with  the  clerk  of  the  rules  in  the  Kiogl 
Bench,  of  secondaries  in  the  Common  Pleas,  and  a  copy  | 
it  served  on  the  plaintiff's  attorney,  even  though  he  has  ol 
posed  their  j ustiB cation*" ;  after  which  the  bail-piece,  in  tl 
King's  Bench,  should  be  obtained  from  the  judge's  chambetl 
and  filed  with  the  master.  This  should  regularly  be  dod 
the  same  term  in  which  they  were  allowed*.  And  in  filii 
the  bail  in  that  court,  it  should  be  observed,  that  every  bi 
taken  on  or  before  the  continuance  day,  is  a  bail,  and  to  I 


•  Per  Cur.  T.  24  Geo.  III.  K,  B.  '  Post,  275. 

^  R,  M.  36  Geo.  III.  K.  B.  >  Append.  Chap.  XI.  §  %f. 

*  I  Taunt  57.  '  ''4  Durnf.  &  East,  493.  a  Boiii 

*  1  Cronip.  66.  7  Mod.  50.  Pul.  341.  3  Maule&  Sel.  14^. 

•  Per  Cur.  E.  40  Geo.  Ill^  K.  B.       [  R.  H,  1650.  Hfj.  3.  K.  B%^ 
Pox/,  275. 
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he  preceding  term ;  and  every  bail  taken  after  the 
ice  day,  is  a  bail,  and  to  be  filed  of  the  subsequent 
it  where  new  bail  are  added  to  other  bail  taken  on 
the  continuance  day,  the  new  bail  shall  be  taken 
as  of  that  term  in  which  the  first  bsiil  was  put  in\ 
s  been  improperly  allowed,  the  court,  we  have  seen% 
side  the  rule  of  allowance. 

Lil-piece  being  filed  in  the  King's  Bench,  or  bail  per- 
the  Common  Pleas,  an  entry  should  be  made  of  the 
ince  on  a  roll,  called  the  recognizance  roll ;  which 
e  docketed**,  and  carried  into  the  treasury  chamber : 
I  should  regularly  be  done,  before  any  proceedings 
against  the  bail^ ;  or  at  least  before  they  are  called 
plead:  For  otherwise  they  may  plead  nu/  tiel  record; 
e  reeognizance-roll  he  not  carried  in  till  afterwards,  it 
Uthey  may  withdraw  their  plea,  and  the  plaintiff  must 
?osts  of  it.  In  the  King's  Bench,  the  recognizance  of 
bill  is  entered  by  the  plaintiff's  attorney,  after  the  de- 
,  with  a  memorandum  of  the  term  it  is  of;  but  by 
it  is  entered  by  the  filacer ^  after  a  recital  of  the  pro- 
Lud  if,  in  a  joint  action  against  two  defendants,  the 
ance  of  bail  be  entered  by  mistake  in  an  action  against 
)\  and  the  plaintiff,  after  two  writs  of  ^ctre  facias 
the  bail,  and  nihil  returned  to  them,  sign  judgment 
the  bail,  and  take  out  execution,  the  court  will  set 
I  judgment  and  execution  for  irregularity^.  In  the 
I  Pleas,  the  filacer  enters  the  recognizance  on  the 
I  dockets  it.     And  where  the  plaintiff  was  called  by 


5  Geo.  ir.  Reg.  I.  (b.)  K.  «  R.  E.  5  Geo.  II.  Reg.  3.  (a,)  K. 

B  to  the  continuance  day,  see  B. 

r.  III.  Reg.  2.  K.  B.  2  Str.  '  Id.  iKd.  Append.  Chap.  XL  §  28, 

tit,  406.  9. 

;  Geo.  II.  Reg.  i.  (b.)  K.  «  Append.  Chap.  XI.  #30. 

lOO.  itmh.  ctmiTM.  ^  i  Maule  &  Sel.  199. 

(9,  40.  ^     ^  For  the  form  of  the  entry  of  a  re- 

•  Cbap.  XL  $  31.  coj^zance  of  bail  in  C.  P.  tee  Append' 
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a  wrong'  name  in  the  recognizance  roll,  that  coart  would  mI 
rectify  the  mistake,  but  gave  judgment  for  the  defendants, 
an  issue  of  nul  tiel  record".     So  they  wonld  not  amend  a  c1 
cal  error,  in  the  spelling  of  the  plaintiflTs  name  in  the 
cognizance,  without  the  consent  of  the   baiP.     Bnt  in 
facias  against  bait  in  that  court,  if  there  be  a  failure  of: 
through  a  mis-prision  of  the  officer,  the  court  wiU  permk 
entry   of  the  recognizance  to  be  amended^    And  in  a  sal 
qiient  case,  the  entry  was  amended,  at  the  instance  of  the 
where  the  plaintiffs  name  had  been  mis-stated'. 

Snch  are  the  means  of  putting  in  and  perfecting  bail  a1 
where  the  defendant  is  at  large^  in  order  to  prevent  an 
signment  of  the  bail  bond,  or  proceedings  against  the  shi 
Bail  above  may   also  be  put  in  and   perfected,  at  any 
pending  the  action,  where  the  defendant  is  in  cuHody  of 
sheriff,  or  of  the  marshal  of  the  King's  Bench,  or  ward< 
the  Fleet  prison.     And  it  may  even  be  put  in,  for  libei 
the  defendant,  after  final  judgment  against   him,  and 
he  is  charged  in   execution^.     But  a  doubt  having   ark 
whether  a  prisoner  could  be  bailed  in  vacatianj  it  was  enai 
by  the  statute  43  Geo.  III.  c.  46.  ^  G.  that  <<  if  any  defeni 
'*  sliall  be  taken,  detained  or  charged  in  custody,  at  the 
**  of  any  person  or  persons,  upon  mesne  process  issuing 
any  of  his  majesty's   courts  of  record  at   Westminster 
Xhtblin,  and  shall  be  imprisoned  or  detained  thereon, 
the  return  of  such  process,  it  shall  and  may   be  lawful 
'^  such  defendant,*  in  vacation  time  only,  and  upon  due 
^^  thereof  given  to  tlie  attoraey  for  the  plaintiff  or  plaii 
^*  such  process,  to  put  in  and  justify  bail,  before  any   one 
*^  the  justices  or  barons  of  the  court  out  of  which  such  pi 


Chap.  XI.  §  32,  3.  and  for  the  entry  of  74,  5.  Barnei,  59.  S.  C.   A/.  41  J. 

a  recognizance  of  bail  in  the  Exchequer,  see  j  Bos.  &  Pul.  481^ 

Kcc  iJ.  $  34,  5.  *  4  Taunt.  875. 
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dmU  have  iaraed ;  \rho  may,  if  lie  shall  think  fit,  thereupon 
order  a  rale  to  issue  for  the  allowance  of  such  bail,  and  may 
fbrther  order  rach  defendant  to  be  discharged  out  of  custody, 
by  iinrit  of  supersedeas  or  otherwise^  accordinor  to  the  prac- 
tice of  such  court,  in  like  manner  as  the  same  is  and  may 
>be  done  by  an  order  of  court  in  term  time.**  '  To  discharge' 
defendaat  out  of  custody  on  this  statute,  bail  above  must  be 
■t  in  before  a  judge,  and  notice  thereof  ^iven  to  the  plaintiflTs 
Morney,  in  the  usual  way ;  after  which  another  notice  should 
egiven,  thattlie  bail  will  justify  themselves  on  a  certain  day, 
t  a  jadg^e's  chambers,  and  an  affidavit  made  of  the  service  of 
feeh  notice :  and  when  the  bail  have  justified,  the  judge  will 
Mer  a  rale  to  be  drawn  up  for  their  allowance,  and  for  the  dis- 
jlii^e  of  the  defendant,  if  in  custody  of  the  mftrshnl,  or  for 
^Irrit  of  supenedeas  to  issue,  if  in  custody  of  the  sheriff,  or 
len  of  the  Fleet  prison  ;  and  thereupon  a  rule  being  drawn 
by  the  clerk  of  the  rules  in  the  King^s  Bench,  or  secondaries 
die  Common  Pleas,  and  a  writ  of  supersedeas  issued  wheu 
try,  and  delivered  to  the  sheriff  or  warden,  the  de« 
mt  will  be  discharged  out  of  custody*. 

tefore  we  dismiss  the  subject  of  bail,  it  will  be  proper  to 

ioe  bow   far   they   are  liable;    and  when,    and  in    what 

ler.  they  may  be  discharged^  by  the  render  of  their  prin- 

the  King's  Bench,  the  ancient  course  of  the  court  was, 

if  a  man  became  bail  for  another  upon  a  latitaty  &c.  in 

ly  som  of  money,  however  trifling,  he  was  bail  for  him  in 

actions  brought  by  the  same  plaintiff,  during  the   same 

were  the  sums  ever  so  great**.     To  rectify  this  extra- 

linary  practice,  a  rule  was  made,  that  if  the  plaintiffs  should 

;lare  against  the  defendant,  upon  any  bail  by  him  put  in, 

a  greater  sum  than  was  expressed  in  the  process  upon  which 


^^For  the  form  of  the  entry  of  a  re-        ^  Cro.  Jac.  449.  2  Std.  163.  i  Mod. 

ifzance  of  bail  on  this  statute,  see    i6. 
Ilfwiid.  Cbap.  XL  $  29. 
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the  defendant  was  arrested,  then  the  bail  so  put  in  ftboold  Ml 
be  chargeable  in  that  action*.  Still,  however,  the  bail  wen 
liable  to  all  actions,  wherein  the  plaintiff  declared  for  and  re* 
covered  a  2e««  sum  than  was  expressed  in  the  procett^;  wi 
where  he  declared  for  and  recovered  a  greater  suoiy  the  bai 
were  totally  discharg^ed"".  At  length  it  was  resolved,  that  i 
on  the  one  hand,  there  was  no  colour  to  subject  the  bailti 
more  than  they  were  bound  in,  let  the  plaintiff's  demand  h 
ever  so  much  more;  so,  on  the  other  hand,  there  was  m 
reason  why  the  plaintiff  should  suffer  by  his  moderation  in 
taking  bail ;  but  the  recognizance  should  be  considered  as 
agreement  to  pay  the  extent  of  the  sum  sworn  to  and  c( 
or  render  the  defendant^  And  accordingly  i^  is  now  sett! 
that  wRere  the  plaintiff  declares  for  or  recovers  a  greater 
than  is  expressed  in  the  process  upon  which  he  declares, 
bail  shall  not  be  discharged ;  but  be  liable  for  so  much  a»j 
awom  to,  imd  indorsed  on  the  process,  or  for  any  less 
which  the  plaintiff  in  such  action  shall  recover^,  together 
the  costs  of  the  original  action'*  And  there  is  no  distin^ 
in  practice,  between  actions  commenced  by  biU  and  by 
ginal  writ ;  but  the  court,  in  either  case,  will  enter  an  ej 
retur  <m  the  bail-piece,  on  paymcut  of  the  sum  sworn  to, 
costs,  though  less  than  the  sum  acknowledged  to  be  da 
The  bail  however  are  not  liable  to  pay  the  costs  of  a  writ 
error^ ;  nor  is  the  plaintiff  entitled  to  levy  equitable  costs, 
of  the  penalty  of  the  recognizance'.  In  the  Common  Plet^ 
each  of  the  bail  is  separately  liable  for  the  sum  recoveredy  I 

i 

*  R,  T*  22  Car.  II.  K.  B.  6  Mod.  PeUrken  ▼.  Sampson  and  another,  M.  I 

267.  Greo.  III.  K.  B.  it  was  determined  t 

^  3  Keb.  16.  the  cotuty  that  the  bail  are  liable  to  pi 

^  6Mod.  266.  I  Salk.  102.  S.  C.  them,  as  well  as  the  sum  sworn  to :  Ai 

^  2 Sir.  922.  see  6  Dumf.  ic  East,  3 13« 

«R.   E.  5  Geo.  II.  Rig.  2.  K.  B.  <6   East,    312.   2    Smith  IL  40 

Loflit,    545.  DoQg.  330.  8   Dtirnf*  &  S.  C. 

Eaft,  28,  9.  I  East,  90.  *  6  Durnf.  &  East,  288. 

'The  rale  of  E.  5  Gco.II.  K.  B.  is  >  2  Str.  826.   i  Barnard.  K.  B.  il 

silent  as  to  the  costs :  Bat  in  the  case  o£  S»  C« 
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I  extent  of  the  penalty  of  the  recognillnce,  beings  double 
cnnit  of  the  snm  sworn  to,  or  indorsed  on  the  trrit  onder 
i's  order*.  But  the  bail  are  not  liable,  in  that  court,  to 
nnent  of  interest  on  the  sura  recovered,  subsequent  to 
Qfnnent\  And  although  bail,  having  rendered  the  de-- 
;,  instigate  him  to  vexatious  attempts  to  obtiUn  his  dis« 
onder  an  insolvent  act,  that  court  will  not  compel  them 
the  costs  of  the  plaintiff's  resisting  those  atteit)pts^ 

defendant  having  put  in  bail;  may  render  himself,  or 
dered,  in  their  discharge,  before  or  after  judgment'. 
ove,  we  have  seen%  may  be  put  in  before  the  return  of 
t,  for  the  purpose  of  surrendering  the  defendant.  And 
3t  necessary,  in  either  court,  for  the  bail  to  justify,  in 
to  render,  even  after  they  are  excepted  to ;  or  thoilgb 
riff  has  been  ruled  to  bring  in  the  body^  And  on  an 
k>n  to  bail,  if  notice  be  given  of  other  bail,  only  one  of 
justifies,  and  the  names  of  the  former  still  remain  on 
I-piece,  the  first  bail  may  surrender  the  principal,  in 
ig's  Bench^  Even  bail  who  have  been  rejected,  have 
court  been  held,  so  long  as  they  remain  on  the  bail* 
competent  to  make  a  surrender''.  But  in  the  Common 
t  is  a  rule,  that  when  bail  above  are  excepted  against, 
(mot  justify  themselves,  they  are  considered  as  no  bail, 
erefore  Cannot  render  the  defendant  to  prison;  but 
resh  bail  may  be  put  in,  bnd  befof  e  any  exception  taken 
a,  they  may  surrender  him  to  prison  in  discharge  of 
Ives*.    And  in  that  cowrt,  bail   surreptitiously  put  in. 


»,  j6*  I  Bot.  k  Pd.  205.  hnJ,  M.  24  G«o.  III.  C.  P.  Imp.  C.  P. 

int.  jo^  x85»  4* 

uot.  192.  <$  Diirdf.  &   Eitt,  633.  and  see  % 

r.  198,  Bbc.  Rep.^i79. 

35a.  ^P»  Cur.  E.  40  Geo.  lit  K.  B. 

I  ▼.  King  and  aoMher,  M.  ai  Jtntet  270. 

R.  T.  33  Geo.  m.  K.  B.  '3  Wfli,  59.  aotlsee  1  H.  Blac.638. 

&  East,  36S.  BMtea,   xii.  iBof.&Pul.  3a.   x  New  Rep.  C.  P. 

Ilac.  Rep.  758.  1 1 79,   80.  I  137.  I  Tattot.  163. 
638.  IVardU  one^  C^<.  t.  Raw- 
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cannot  surrender  the  defendant*.  In  the  King's  Bench,  the 
bail  to  the  sheriff  are  entitled  to  the  benefit  of  a  render  madi^ 
without  justifying,  after  the  regular  time  of  justification  is  ejb 
pired,  so  as  to  stay  the  proceedings  against  them  on  the  bailj 
bond^  upon  payment  of  costs^.  The  sheriff  is  also  entitled,  i| 
that  court,  to  the  benefit  of  a  render  made  at  any  time  befoi]|| 
the  day  allowed  for  bringing  in  the  body  is  expired*:  And  V| 
attachment  against  him,  for  not  bringing  in  the  body,  aft^ 
the  defendant  has  surrendered,  is  irregular ;  though  the'  sot 
render  be  not  made  nntil  after  the  rule  for  bringing  in  thl 
body  has  expired**.  ^ 

It  was  anciently  the  course  of  the  courts  not  to  allow 
render,  after  the  return  of  nan  est  inventus  to  a  capias  ad 
tis/aciendum*.  But  a  great  mischief  resulted  from  this  pi 
tice ;  for  the  plaintiff  would  sue  out  a  capias  returnable 
next  day,  so  that  the  bail  had  little  or  no  time  to  bring  in 
body^:  To  remedy  which,  the  judges  indulged  the  bail 
far,  as  to  permit  them  to  render  the  body,  upon  the  rel 
of  the  first  scire  facias ^  if  tbe  capias  were  returnable  de  die 
diem^ ;  but  if  it  were  returnable  the  next  term,  the  bail  w( 
strictly  holden  to  render  the  principal  by  the  return  of 
Popham^  Ch.  J.  extended  this  indulgence  still  farther; 
permitted  the  bail  to  render,  any  time  before  the  retam  of  tU 
second  ^ciVe  facias,  or  upon  the  return,  sedente  curiS.  Ta 
practice,  however,  appears  to  have  been  disallowed  by  Ion 
Coke^ :     But    it   was   soon  after  revived,  in  the    time   c 


*2BIac.  Rep.  1179.  Blac.  9.  i  Bos.  &  PuL  32  j;.  a  Bot. 

*  S  Durnf.  &  East,  401.  534.  7  Pul.  38.  3  Bog.  A  Pul.  363.  a  : 
Durnf.  &  East,  529.  2  New  Rep.  C.  P.  iU€orJ.  8  Darof.  &  East,  29.  9  E« 
85.  in  which  latter  case,  the  proceedings  .  468.  S.  C.  cited,  eontram 

were  set  aside,  without  payment  of  any  *  Cro.  Eliz.  738. 

costs*  except  those  of  the  assignment :  '  x  Ld.  Eaym.  157. 

but  see  7  Durnf.  &  East,  297.  s  Cro.  Elix.  618. 

*  7  Durnf.  &  East,  527.  8  Durnf.  &  »  Id.  738. 
East,  464.  *  Cro.  Jac.  109; 

<*  2  Maulc  &  Sel,  562.  K.  B.  »  H.  »  Moor,  850.  3  Bnlst.  182.  S.  C 
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<  C.  J/:  tnd  accordingly,  it  is  now  fully  settled,  that  in 
Dg*8  Bench,  the  render  may  be  made  at  any  time  before 
\ng  of  the  court,  on  the  return-day  of  the  second  scire 

or  of  the  first,  where  scire  feci  is  returned,  by  bilP"  ;  • 
mginalf  in  that  court  as  well  as  in  the  Common  Pleas, 
time  before  the  rising  of  the  court  on  the  appearance 
r  qtmrlo  die^past  of  the  return,  of  the  second  scire  facia f^ 
the  first,  where  {Ctre  feci  is  returned^  and  not  after^« 
le  f^onrt  of  King^s  Bench  refused  to  enlarge  the  time  for  , 
1  to  surrender  their  principal,  on  an  affidavit  that  he 
not  be  removed,  without  endangering  his  life' ;  or  on 
land  of  the  unwarrantable  arrest  and  detention  of  the 
lal  by  a  foreign  enemy^  So  they  refused  te  enlarge 
le  for  the  bail  to  render  their  principal,  on  an  affidavit 
^  was  a  lunatic;  it  not  appearing  that  he  was  in  such  a 
s  to  occasion  any  immediate  peril  of  life,  either  to  him* 

these  about  him^  But  time  was  allowed  to  the  bail 
render  their  principal,  where,  the  latter  being  in  cus- 
inder  the  process  of  another  court,  it  appeared  on  the 

made  to  a  habeas  carpus  issued  by  the  bail,  in  order  to 
*  him,  that  he  could  not  be  removed  out  of  such  custody 
it  danger  to  his  life,  and  that  such  impossibility  still  coa^^ 
K  And  when  the  principal  has  become  bankruptf 
mts  will  enlarge  the  time  for  surrendering  him,  till 
le  has  finished  his  last  examination*". 

he  King's  Bench,  if  the  plaintiff  proceed  by  action  of 
n  the  recognizance,  the  render  may  be  made  by  the 


JoQ.  139.  Sty.  Rep.   334.   8  Caa.  Pr.  C.  P.  $3.  Barnet,  82.  %  H. 

2.  Blac.  593.  C.  P. 

id.  Raym.  157-6  Mod.  238.  <4Eait,  loa. 

340.  R.  T.  z  Ado.  II.  C^J.  1  Id.  489. 

{Geo.  II.  Rig.  3.  ^a,J  K.  B.  ^  13  East,  5$$. 

lift.  270.  '  16  East,  389. 

or.  2134.  ^3  Eait,  145.  K.B.  i  Taimt.  jao* 

kir.  1360.  X  Bhc.  Rep.  393.  C.  P.  Price,  74.  Exclicq. 
•  B«  &•  M.  1654.  §   12.  (a,J 
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space  of  eight  intire  days,  in  full  term,  De:s:t  %her  the  retuA 

of  the  latitat f  or  other  process  against  the  bail^.    And  an  in 

tervening  Sunday  is  to  be  reckoned  as  one  of  the  eight  day 

allowed  for  rendering  the  defendant^.    If  there  be  not  the  ful 

number  of  days  in  the  same  term,  they  must  be  made  upi 

the  following  one.    And  if  an  action'  be  brought  here  agaim 

bailf  on  a  recognizance  taken  in  the   Common  Pleas,  ths; 

hate  the  same  time  allowed  them  for  rendering  the  principal 

,a8  if  the  recognizance  had  been  taken  in  this  court*.     Wher 

an  action  was  commenced^  and  afterwards  discontinued,  am 

then  the  bail  rendered  the  principal^  before  the  bringing  ofi 

new  action,  the  court  held  the  render  to  be  good,   it  beiii| 

before  the  return  of  the  process  in  this  suit ;  and  it  was  th 

fault  of  the  plaintiff,  not  to  begin  right  at  firsts     So  whei| 

the.  plaintiff  sued  the  bail  on  their  recognizance,  who  di^ 

not  render  the  principal  within  eight  days,  and  then  the  plain) 

tiff  died,  and  his  executors  brought  another  action  agaimi 

the  bail,  it  was  ruled  that  the  bail  had  eight  days  from  tin 

return  of  the  process  in  the  second  action,  to  vender  the  pnM 

cipal*.      in  the  Common  Fleas,  the  render  must   be  nuiH 

befiore  the  rising  of  the  courts  on  the  quartQ  die  past  of  th| 

retom  of  the  procesb^ ;  which  must  be  served  on  the  bail  foil 

days  at  least  before  the  return^.     And  in  that  court,  they  a4 

allowed  the  same  time  for  rendering  the  defendant  on  an  it 

tachment  of  privilege,  as  on  a  common  ^apiaif.     And  if  1 

bail   be  served  with  process  on  his  recognizance,   and  dii 

before  the  quarto  die  pasi^  ai^  fresh  process  issue  against  hji 

executors,  they  have  until  the  quarto  die  po$l  of  the  return  d 

the  second  writ,   to   surrender  the  principal^    In  the  Es 


*  R.  T.  X  Ann.  Reg.  i  K.  B.  i  Salk.  H.  Blac.  595. 

xoi.   I    Ld.   Raym.    721.   6   Hod*  'E.  M.  i6{4«   §  (a«  Cr*P«  a  B 

132*  Bk&c*  xi8« 

^14  East,  537.  ^Cu.  Vu  Q.  ?.  iS  Tu  ftq^.  8j 

*"  7  Durnf.  &  East,  3  j {•  Barnes,  62* 

^ z  Stfii  915.  *  %  H.  Blac.  X X7. 

e8  Durnf.  &  ]&ist,  42%.  ^  i  B(W*  Ic  FuL  6i. 

'  Cai.  Pn  C.  P.  53*  Barnes,  82.  2 
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»  fmAyfmir  days  are  allowed  the  bail  to  sanrender  their 
I9  when  the  plaintiff  proceeds  by  iuhpcma  ;  thoug^h  eight 
allowed^  when  the  proceeding  is  by  quo  mintfs** 

s  the  return  of  the  capias  ad  salisfacieHdum^  the 
s  a  matter  of  right,  and  may  be  pleaded^.  But  af- 
\  it  is  allowed,  b^  the  grace  and  favour  of  the  conrts% 
fx  debitojusHtuBs  for  the  condition  of  the  recognizance 
1,  upon  the  return  of  the  non  est  inventus  to  the  capias^ 
efore  a  subsequent  render  cannot  be  pleaded** ;  though, 
in  time,  the  bail  may  be  relieved  by  motion^  If  the 
any  time  after  the  return  of  the  capiae^  render  the 
1  at  a  judge's  chambers,  and  he  be  committed  to  the 
from  whom  he  escapes  or  is  rescued,  that  will  not 
od  render^ ;  for  the  courts  will  not  suflfer  the  plaintiff 
3Judiced,  by  their  indulgence  to  the  baiL 

*e  the  defendant  is  at  larg^^  he  may  come  and  render 
or  be  taken  and  rendered  by  his  bail,  either  in  courts 
>  or  before  a  Judge  at  his  chambers ;  and  the  court  or 
ill  make  an  entry  or  minute  of  the  render*  and  com- 
\  and  cause  the  defendant  to  be  sent  therewith,  in 
of  a  tipstaff,  to  the  King's  Bench  or  Fleet  prison.  And 
person  may  assist  bail  in  taking  the  priaoipal,  while 
g  before  conmiissioners  of  bankrupt,  and  may  lawftdly 
lim,  although  the  bail  do  not  continue  preient^.  But 
!ie  defendant  is  already  a  prisener^  he  most  be  brought 
rit  of  habeas  corpus  cum  oausdj  which  may  be  made 
de  immediate :  and  upon  this*  writ,  Which  may  be 
as  well  where  the  defendant  is  in  custody  ela  a  criminal 


Raynu  156,  7.   HeaUy  ?.  '6Mod.S3i« 

L  s4  Geo.  III.  K.  B.  >  R«  T.  3  Ann.  K.  B. 

I  Aon.  Reg.  2.  (a).  K.  B.  ^  Append.  Chap.  XI.  §  36* 

V.  MiJley,  M.  a4  Geo.  III.  '3  Tauoc  425. 

net,  106,  7.  ^3  Bur.  187$. 
L  238.  R.  T.  I  Ann  Reg. 
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charge,  as  under  civil  process,  the  court  will  either  reinaod  tlri 
defendant  to  his  former  custody,  or  commit  him,  as  a  prisoMj 
of  the  court,  to  the  custody  of  the  marshal.  In  the  Kingtl 
Bench,  it  is  a  rule,  that  under  every  commitment,  should  hj 
entered  the  state  of  the  cause,  at  the  time  of  the  render: 
before  declaration,  the  sum  sworn  to  on  the  arrest;  bnt  if 
declaration,  these  words  should  be  ijdded,  declaration  filed  ^ 
delivered^  issuer  or  interlocutory  judgment  signed^  as  the  case 
If  after  final  judgment  in  debt,  the  debt  and  damages;  in 
cases,  the  quantum  of  the  damages^.  In  the  Common 
the  filacer  attends  with  his  book,  at  the  judge's  chambers, 
takeji  the  render :  And  where  it  was  made  on  the  last  day, 
court  ordered  the  hour  of  the  day,  or  true  time  of  the  d( 
dant's  surrender,  to  be  entered  by  the  filacer,  in  order  that 
might  appear  whether  the  surrender  was  made  before  or  al 
the  rising  of  the  court*". 

Formerly,  if  the  defendant  had  become  bankrupt f  and 
tained  his  certificate,  before  the  bail  were  fixed,  the 
was,  for  the  bail  to  surrender  him ;  and  then  for  the  defc 
to  apply  to  be  discharged,  upon  an  afiidavit,  stating  his  havii 
become  bankrupt,  since  the  cause  of  action  arose,  and  obtaii 
a  certificate  of  his  conformity  under  the  commission''.     Bi 
late,  where  a  bankrupt  is  clearly  entitled  to  his  dischai^ 
courts,  or  a  judge  on  summons,  to  avoid  circuity,  have 
an  exaneretur  to  be  entered  on  the  bail-piece,  without  the 
of  a  reg^ar  surrender  by  his  bail"^.    And  this  was  allowed, 
motion  in  the  King's  Bench,  where  the  certificate  was 
obtained  till  after  the  return-day  of  the  capias  adsalisfacu 
But  if  the  bail  do  not  apply  to  enter  an  exoneretur  on  the 
piece,  till  after  the  money  levied  upon  them,  they  can  only 


■  R.  £.  8  Geo.  III.  K.  B.      .  East,  609. 

^  Barnes,  69.  '  Clcodaml  v.  Duiauom  and  MOllfl 

^  Cowp.  824.  bail  of  Tomkius^  E.  41  Geo.  UL  LI 

**  Id.  'did,  Barnes,  104*  %  New  Rep,  and  see  14  East,  599,                     *  ] 
C.  P.  180.   190.  but  sec  8  Durof.  & 
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Klieved  on  payment  of  costsV  And  where  the  validity  of  the 
inmiiwipn  is  disputed,  the  court,  we  have  seen,  will  direct  it 
ibe  tried  on  a  feigned  issue,  notwithstanding  the  certi6cate, 
an  extmeretur  is  entered**.  The  bail  cannot  plead  the 
ikraptcy  and  certificate  of  their  principal,  in  their  own 
;  but  must  apply  to  the  court  on  that  ground,  to  be 
(ved  on  motion^  And  if  an  action  be  commenced,  and  the 
[ant  become  bankrupt  and  obtain  his  certificate,  and 
jllerwards  permit  judgment  to  be  signed  for  want  of  a  plea, 
PtT  which  the  plaintiffs  proceed  against  the  bail,  the  court  of 
pnunon  Pleas  will  not  relieve  the  bail  on  motion :  And  it 
terns  that  in  such  case,  they  could  in  no  way  take  advantage 
f  the  bankruptcy  and  certificate"^. 

I 

ipTbe   defendant  being  rendered,  notice  thereof  should  be 

pven,  without  delay,  to  the  plaintiff's  attorney^ ;  to  the  end  that 
plaintiff^  if  he  think  proper,  may  charge  the  defendant  in 
motion,  or  at  least  that  he  may  not   be  at  any  further 
}\e  or  expence  in  proceeding  against  the  bail.     And  in 
&ing*H  Bench,  an  affidavit  should  be  made  of  the  service 
aoch  notice^;  but  this  is  unnecessary  in  the  Common  Pleas^ 
[jthe  plaintiff  therefore,  through  want  of  notice,  continue  to 
^d  against  the  bail,  though  this  will  not  vitiate  the  render, 
tbey  shall  not  be  relieved,  until  they  have  paid  the  chargesi>« 
the  notice  need  not  be  given  before   the  rismg  of  the 
on  the  day  of  the  render.     And  if  the  principal  be  sur* 
in  time,  but  the  bail  omit  to  give  regular  notice  of 


•14  Eawt,  $99. 

'WaSi&m  V.  Smiii,  E.  22  Geo.  III. 
B.  ^uTr,  at;. 

'  I  Bos.  &  PdL  448.  IJ.  450.  (t.J 
iBos.  ic  Pul.  45. 
'  3  Taunt.  46. 
'  *  J  I>iirnf.  &  East,  528.  8  Durnf.  8r 
iatt,  2d3«  3  Bot.  &  PuL  232.  Append. 

Suipb  XI-  §  37* 
'R.  T.  I  Aniufty.  2.K,  B.  6  Mod. 


238.  8  Mod.  281.  4  Bac.  Abr.  420,  21. 
j  Durnf.  k  East,  368.  8  Durnf.  & 
East,  222.  and  see  Append.  Chap.  XL 

#38. 
•  Imp:  C.  p.  549. 

^  See  the  cases  referred  to  in  the  last 
note  but  one. 

>  Per  Cur.  H.  26  Geo.  III.  K.  B. 
5  East,  533.  and  see  2  Smith  R. 
242. 
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it  to  the  plaintiff,  in  consequence  of  which  be  proceeds  upi 
the  bail  bond»  the  bail  may  apply  to  set  aside  the  proceeding 
on  payment  of  costs,  even  after  execution  levied,  and  tl 
money  is  in  the  sheriflT's  hands*.  ,  After  due  notice  of  the  rendl 
of  the  principal,  the  plaintiff  still  proceeded  against  one  < 
the  bail,  in  an  action  of  tlebt  on  the  recognizance,  because  i 
offer  was  made  to  pay  the  costs  in  the  suit  against  him, 
any  rule  obtained  to  stay  proceedings  on  payment  of 
and  the  conrt  of  King's  Bench  held  the  subsequent  proceedii 
to  be  irregular,  being  contrary  to  the  rule  of  Trin.  J 
which  declares  that  on  such  notice  of  render,  aU  further 
ceedings  against  the  bail  shall  cease^. 

The  next  step  to  be  taken,  in  order  to  discharge  the  bail, 
the  King's  Bench,  is  to  enter  an  exoneretur  on  the  bail-{n< 
to  effect  which,  the  bail-piece,  if  not  already  got,  should 
obtained  from  the  judge's  chambers,  and  a  certificatef 
the  prison,  that  the  defendant  is  in  custody:  These 
carried  to  the  master,  he  will  enter  an  exoneretur  on  the 
piece,  which  should  then  be  filed  with  the  signer  of  the  wi 
for  if  the  bail-piece  be  filed  withont  an  exoneretur^  the 
remain  liable,  though  the  defendant  be  actually  in  prl 
Yet,  where  the  bail-piece  has  been  previously  delii 
to  be  filed,  to  the  plaintifiTs  attorney,  who  neglects  to  file 
he  cannot  proceed  against  the  bail,  for  want  of  an  exo\ 
And  where  the  render  is  in  other  respects  regular,  the  co4 
will  order  an  exoneretur  to  be  entered  on  the  bail-piece,  up4 
paying  the  costs  that  have  accrued  subsequent  to  the  rendi| 
In  the  Common  Pleas,  the  exoneretur  is  entered  in  the  filaod 
book,  on  making  the  render  at  the  judge's  chambers'.  Tl 
only  remaining  circumstance  necessary  for  discbai^^g  d| 
bail  in  the  King's  Bench,  is  to  make  an  entry  of  the  rendl 


*  8  Dumf.  &  East,  322.  i  Salk.  98.  8  Mod.  282. 

^  3  East,  306.  aod  Ke  B. M.   1654.  '8Mod.  280.  Banwt,  68.  S.  P«   ' 

$  12.  C.P.  '  Saj,  Rep.  7,  8.  i  Bur,  40f, 

*^  R.  T.  3  Ann.  fa. J  K.  B.  •  lo^.  C.  P.  S49. 
;  R.  E.  I  Ann.  Reg.  2.  (a  J  K.  B. 
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ktiie  mardial*g  book,  kept  in  the  King's  Bench  office* ;  it 
^mg  holden,  that  until  such  entry  t>e  made,  the  defendant 
mt  in  custody,  so  as  to  charge  the  marshal  in  an  action  of 

tf  tbe  plaintiff  do  not  declare  against  the  defendant  in  due 
ke^  ao  that  the  cause  is  out  of  court"" ;  or  if  he  declare 
feiiiat  him  for  a  different  cause  of  action  from  what  is  ex* 
ined  in  the  process'^,  or  affidavit  to  hold  to  bail'' ;  or,  by 
^wal  in  the  King's  Bench,  in  a  different  county  from  that 
■re  the  action  is  broaght';  his  bail  are  discharged.  And 
the  Common  Pleas,  they  are  not  liable,  where  the  de- 
ntion  consists  of  several  counts,  unless  the  plaintiff  recover 
t  the  canse  of  action  specified  in  the  affidavit* :  but  in  that 
|M»  the  declaring  in  a  different  county  from  that  in  which 
^writ  issued,  is  not  deemed  a  waiver  of  the  bail^.  The  bail 
also  discharged,  where  the  defendant  die^p  is  made  a 
af  the  realmS  or  member  of  the  house  of  commons',  or 
es  bankrupt  and  obtains  his  certificate"',  &c.  at  any  time 
ing  the  action :  And  in  any  of  these  cases,  the  courts,  on 
will  order  an  exaneretur  to  be  entered  on  the  bail- 
or in  the  filacer^s  book.  But  in  the  Common  Pleas, 
iaace  between  the  writ  and  count,  (the  ac  etiam  being 
oa  promiseSf  but  the  declaration  in  debty)  is  not  a 
for  entering  an  exoneretur  on  the  bail-piece,  where 
Mm  aworn  to  is  under  402''.    And  the  courts,  we  have 


T.  3  Aon.  faj  K.  B. 

\tdkm  %j%f  3*  s  8tr.  xsij.  1226. 
1049*  s  Smith  R«  a4|« 

{New  Sep.  C.  P.  404. 
i£aft»  30j;.  Pit  Cur.  M.  43  Geo. 
'k.  B    3  Will.  61.  a  H.  Blac. 
2BCM.&PUK  358. 
DnmL&L  East,  363.  7  Durnf.^ 
Sow  8  IhxnLk,  Eaft,  27. 
L^vw*3S»  B.  E.  a  Geo.  IL  (a.) 

Tannt*  107* 


*R.H.a2Geo.  HL  C.P. 

1  But  if  die  defindant  die,  after  the 
rcturo  of  the  ca.  m.  and  befon  it  is 
filed,  the  bail  are  fixed,  6  Ditfiif.  4 
£aat»  284. 

^  Doug.  45. 
'    ^  Lmigridgi  oney  &c.  t.  Floods  H. 
26  Geo.  III.  EL  B.  4  Doraf.  St  Salt, 
190.  S.  C.  cited* 

"*  X  Bar.  244,  {•  436.  Cowp.  ft:  4. 

."  I  H.  Blac.  310.  AMti^  X52>  3, 
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seen%  will  not  discharge  the  baii^  on  the  g^und  of  the  insaaiq 
of  their  principal.  '^ 

It  was  formerly  holden  that  a  cognovit  by  the  principl 

without  notice  to  the  bail,  did  not  discharge  them^.     And  il 

cordingly,  where  the  defendant  in  the  action  gave  a  cognimi 

for  the  debt  and  costs,  payable  by  seven  instalments, 

afterwards  the  principal  was  dischai^c^  ander  an  insol 

debtors*  act,  which  related  to  a  certain  day,  when  three 

of  the  instalments  were  payable;  it  was  holden,  that  the 

who  had  been  fixed  before  the  passing  of  the  act,  though 

the  day  to  which  it  related,  were  liable  for  the  whole  condi 

natif>n  money,  the  entire  debt,  qud  debt,  being  dae  v 

with  a  stay  of  execution  only  for  certain  portions,  at 

times^     But  where  the  plaintiflf  had  taken  a  cognovit  froni 

defendant,  with  an  agreement  to  receive  the  debt  by  ii 

me  ts,  of  which  no  notice  was  given  to  the  bail,  the  com 

King^s  Bench  set  aside  an  execution  agfainst  them,  sned 

above  a  year  after  the  judgment,  without  a  scire  facias  to 

vive  if*.      And    in   genera l,""  although  the  bail  are  not 

charged,  oy  the  plaintiflf 's  taking  a  cognovit  from  the 

pal  without  their  consent,  where  judgment  is  to  be  entei 

thereon  instanter*,  or  the  debt  is  payable  by  instalments,  wl 

in  the  time  in  which  the  plaintiff  would  have  been  entit 

judgment  and  execution,  had  he  gone  to  trial  in  the  orij 

cause' ;  yet  where  that  is  not  the  case,  as  where  one  or 

of  the  instalments  are  not  payable  till  after  the  expiratu 

that  time,  it  is  now  settled^  in  both  courts,  that  the  bail  are 

charged*.     The  reason  assigned  is,  that  they  are  thereby 

vented  from  surrendering  their  principal;  for  if  they 

to  surrender  him  after  such   cognovit,  the  court  would 

charge  him^ :  And  hence,  it  is  no  ground  for  setting 


*^iiif,  fti9«  s  I  j   East,  617.   4  Tanot.  456^ 

^  jDurof  &  East,  277.  .  Taunt.    $t^.   i  Manlu   59.  && 

^  8  East,  43}.  Marsh.  83.  S.  P.  and  tec  a  BbCr  9l 

'15  East,  617.  13 17*  I  Taunt.  159. 

*  1  Taunt.  i6x.  ^  i  Taunt.  159*  15  East}  617. 
'  5  Taunt.  3x9,  z  Marsh.  59.  S.  C. 
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eut  which  has  been  signed  against  bail^  that  the  plainti£f 
^cepted  a  composition  from  the  defendant,  and  sos* 
1  tbe  execution  of  a  capias  ad  satisfaciendum  which  had 
iasued  against  him,  though  it  were  without  the  know- 
or  consent  of  the  baiK 

^ases  of  bankruptcy 9  it  is  holden  that  the  court  will  not 
I  tbe  bail,  on  the  ground  that  the  debt  was  contracted 
the  defendant  was  resident  in  a  foreign  country,  and 

he  became  a  bankrupt  by  the  laws  of  that  country, 
ii  he   may  have  obtained  his  certificate  there**.    And 

the  defendant  became  bankrupt^  and  the  plaintiff 
I  his  debt  under  the  commission,  but  did  not  otherwise 
d  under  it,  the  court  held  that  the  bail  were  liable; 
1  the  plaintiff  had  lain  by  two  years,  before  he  brought 
re  Jacias  against  tbemS  But  if  a  plaintiff,  after  judg- 
>btained,  prove  his  \lebt  under  a  commission  of  bank- 
aed  out  against  the  defendant,  and  also  proceed  against 
lil,  the  latter  are  thereby  entitled  to  their  discharge, 
the  statute  49  Geo.  IIL  c.  121.  §  14. ;  and  the  court 
ion  will  order  an  exaneretur  to  be  entered  on  the  bail- 


defendant  be  sent  out  of  the  kingdom,  under  the  alien 
le  court  of  King's  Bench  will  order  the  bail  bond  to  be 
ed  up  to  be  cancelled',  or  permit  the  bail  above  to 
Bin  exaneretur;  unless  they  are  indemnified,  or  have 
in  their  hands  belonging  to  tbe  defendant,  sufficient  to 
'  the  plaintifi^s  demands  And  they  will  also  permit 
neretur  to  be  entered,  where  the  defendant  is  under 
:e  of  transportation  for  a  felony^  ;  or  the  defendant,  a 
I,  being  out  upon  bail  on  mesne  process,  for  a  debt 


ant.  614.  I  Manh.2jo.  S.  C.        'aTiant.  246.  AtUe^  zio. 
ini&  &  Eait,  609.  AniCj  si2.  «  33  Geo.  III.  c.  4. 

r.  Simfisottf  btttl  of  Jachon^  H.        '7  Durnf.  &  East,  51^. 
[IL  K.  B.  but  set  2  Blac.  Rep.        *  6  Durnf.  &  East,  50.  52. 246. 

*  A/.  247. 
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under  20/.  is  impressed  into  the  kiDg^s  service*.  But  where  d 
defendant  was  in  custody,  under  a  charge  of  murder  col 
mitted  iu  Irelandy  where  a  \A\\  was  found  by  the  gpraiid  jol 
against  him,  and  application  had  been  made  to  the  secretu 
of  state,  to  send  him  over  there,  in  order  to  take  hia  trill 
the  court  of  King^s  Bench,  though  they  granted  a  habeas  cotpk 
to  bring  him  up,  in  order  that  he  might  be  surrendered  by  U. 
bail,  would  not,  without  an  actual  surrendtt,  allow  an 
retur  to  be  entered  on  the  bail-piece^.  And  in  a  late 
defendant  being  in  custody  of  a  messenger,  under  an  oi 
the  secretary  of  state,  for  the  purpose  of  being  sent  out  ef 
kingdom  by  virtue  of  the  dRen  net,  (43  Geo.  III.  c.  Ifi5.) 
court  of  King's  Bench  refused  to  issue  n  i^iifinii  asijiBiLOJl 
application  of  his  bail,  to  bring  him  up,  that  they  might 
him  in  their  own  discharge,  on  account  of  the  public  ii 
venience,  and  of  the  probable  risk  of  his  passage,  which 
been  taken  in  a  shi]^  immediately  atfout  to  sail  to  his  di 
port :  And  they  also  refused,  while  he  was  still  in  the 
dom,  and  might  possibly  be  set  at  large  again,  to  enter 
oneretur  on  the  bail-piece ;  but  ibey  said  they  woulil 
ber  that  the  situation  of  the  bail,  was  withoat  Any  hHlt\ 
theirs,  if  any  proceedings  were  taken  against  them  in 
mean  time^. 


■•I.^Ba*a 


•  7  East,  405.  *  1 3  East,  457, 

^  7  Diirof.  &  Ea#t,  226.  15  East,  78. 
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Procsebinos  against  the  Bail  to  the  Sheriff, 
he  BaiIi  bond  ;  and  against  the  Sheriff,  to  compel 
return  the  Writ,  and  bring  in  the  Bobt. 

L  abore^  when  necessary,  be  not  put  in  and  perfected 
ue  time,  the  bail  bond  is  forfeited;  and  the  plaintiff 
ler  take  an  assignment  of  it%  and  proceed  thereon 
;he  defendant  and  his  bail  to  the  sheriff,  or  he  may 
against  the  sheriff'  himself,  to  compel  him  to  return 
and  bring  in  the  body  of  the  defendants 

bail  below  be  sufficient,  it  is  usual  for  the  plaintiff  to 
assignment  of  the  bail  bond ;  which  it  seems  he  may 

after  service  of  the  rule  to  bring  in  the  body^,  or 
for  an  attachment;  but  after  he  has  sued  out  an 
snt  against  the  sheriif,  he  has  made  his  election^  and 
afterwards,  whilst  the  attachment  remains  in  force, 
assignment  of  the  bail  bond"*.  And  in  the  Common 
'  bail  above  be  put  in  and  justi6ed  in  due  time  after 
iff  is  ruled  to  bring  in  the  body,  the  court  will  set 
3  proceedings  in  an  action  upon  the  bail  bond,  com* 

previous  to  the  time  of  justification':  So  that  the 

,  in  that  court,  is  not  at  liberty  to  proceed  on  the  bail 

ending  the  rule  to  bring  in  the  body.     But  where  the 

officer,  on  the  attachment  being  lodged,  prevailed  on 


id.  Chap.  XII.  }  2$.  III.  K.  B.  3  Bos.  &  Pul.  564.  C.  P. 

C.  P.  20.andaec  a  Saund.  60.  Wightw.   406.  Excheq.  but  see  Imp. 

,  i,  €.  K.  B.  303.  314.  conirtt. 

ran,  Oiiignetf  Sff.  T.  Owetif  h€ul  ^  Ctmnhgham  t.  Chanitn.  E.  4^  Geo. 

p  M.  36  Geo.  III.  Pmdevin  ▼.  III.  K.  B. 

\ddl  9f  MMTieWh  M.  5 1  Geo.  *  3  Bos.  &  Pul  564. 
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the  plainti&  to  withdraw  it,  and  take  an  assignment  of 
bail  bond,  which  the  plaintifls,  in  order  to  relieve  the  shei 
accordingly  took,  and  commenced  an  action  thereon, 
court  of  King's  Bench  held,  that  the  plaintiffs  niig^t  abam 
their  attachment  in  this  case,  and  then  take  an  assignoM 
and  proceed  on  thebail  bond\  And  in  the  Exchequer,  wk 
the  attachment  against  the  sheriff  has  been  set  aside  for 
regularity,  it  is  no  bar  to  an  assignment  of  the  bail  bond*". 

Be/bre  the  statute  for  the  amendment  of  the  law^, 
sh^iff  was  not  compellable  to  assign  the  bail  bond^ ;  thoi 
K  he  had  not  assigned  it,  the  court  would  have  amerced  hii 
and  the  old  way  was,  first  to  gfive  a  rule  for  the  sheriff  to  Im 
in  the  body,  before  the  plaintiff  coold  take  an  assignmeni 
the  bail  bond'.  Another  mischief  at  common  law  was,  I 
after  an  assignment  of  the  bail  bond,  the  action  therei^ 
must  have  been  brought  in  the  name  of  the  sheriff,  who  nq 
have  released  it,  and  thereby  driven  the  plaintiff  into  a  oi 
of  equity^  To  remedy  these  inconveniences,  it  was  enafl 
by  the  above  statute,  that  ^'  if  any  person  or  persons  shal 
^'  arrested,  by  any  writ,  bill  or  process,  issuing  out  of  an) 
^<  the  courts  of  record  at  Westminstevj  at  the  suit  of  any  d 
**  mon  person,  and  the  sheriff  or  other  officer  take  bail  fi| 
<<  such  person,  against  whom  such  writ,  bill  or  proceiA  is  t^ 
^<  out,  the  sheriff  or  other  ofiicer,  at  the  request  and  cook 
^*  the  plaintiff  in  such  action  or  suit,  or  his  lawful  attoii 
<<  shall  assign  to  the  plaintiff  in  such  action,  the  bail  bond 
^^  other  security  taken  from  such  bail,  by  indorsing  the  sai 
**  and  attesting  it  under  his  hand  and  seal,  in  the  presencs 
**  two  or  more  credible  witnesses,  which  may  be  done  witk 
any  stamp ;  provided  the  assignment  so  indorsed  be  d 
stamped,  before  any  action  be  brought  thereupon :  and 
^'  the  said  bail  bond  or  assignment,  or  other  security  tsl 


'  I J  East,  2iSft  *  X  Sid.  23.  2  Mod.  84. 

>»Wigfatw.4o6.  '  iSAlk.99. 

'  ^  Sc  s  Aon.  c.  16.  f  so.  f  GilU  C.  P.  2« 
^  1  Mod.  228. 
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*  for  bail,  be  forfeited,  the  plaintiff  in  such  action,  after  such 
^asRgnment  made,  may  brin^  an  action  and  suit  thereupon 
f  in  his  own  name;  and  the  conrt  where  the  action  in  broaghfc 
^may,  by  rale  or  roles  of  the  same  conrt,  give  such  relief  to 
^the  piaintiff  and  defendant  in  the  original  action,  and  to 
(the  bail,  upon  the  said  bond  or  other  secnrity  taken  from 
^soch   bail,  as  is  agreeable  to  justice  and  reason;  and  that 

*  such  rale  or  rales  of  the  said  court  shall  have  the  nature 
^  and  eflect  of  a  defeazance  to  such  bail  bond,  or  other  secu- 

^Tity  for  bait" 

^pon  this  statute,  it  has  been  said,  the  bail  bond  may  be 
led  before  it  is  forfeited,  though  it  cannot  be  pnt  in  suit 
afterwards^    And  it  is  a  rule  in  the  Common  Pleas,  that 
bail  bond  taken  in  London  or  MiMksex^  by  virtue  of 
process  issuing  out  of  that  court,  returnable  on  the  ^r^l 
'n  of  any  term,  shall  be  put  in  suit  until  after  ihejiflh  day 
term ;  and  that  no  bail  bond  taken  in  any  other  city  or 
ity,  by  virtue  of  such  process,  shall  be  put  in  suit  until 
the  ninth  day  in  full  term :  and  that  no  bail  bond  taken 
^London  or  Middlesex^  by  virtue  of  any  process  issuing  ent 
conrt,  returaable  on  the  second  or  any  other  subsequent 
I,  shall  be  put  in  suit  until  after  the  end  of  ybtcr  days  ex- 
itTe  of  the  day  on  which  such  process  shaH  be  expressed  to 
retarnable ;  and  that  no  bail  bond  taken  in  any  other  eity 
iDty,  by  virtue  of  such  last-mentioned  process,  shall  be 
in  suit  until  after  the  end  of  eight  days  exclusive  of  the 
on  which  such  last-mentioned  process  shall  be  expressed 
beretanmable;  upon  pain  of  having  alt  proceedings  upon 
ImkH  bonds  to  the  contrary,  set  aside  with  costs^."     But 
le  King's  Bench  it  has  been  holdeo,  that  if  the  fourth  day 
^peifeoting  bail  be  the  last  day  of  term ,  and  the  bail  be  not 
before  the  rising  of  the  court  on  that  day,  an  assign- 
it  of  the  bail  bond  to  the  plaintiflT,  ia  the  ^venin^  of  that 


MM*" 


RBunes,  77.  H.  9  kuk.  r^.  4.  C.  P,  a  Blae.  Rep. 
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day,  is  regular*.  After  default  made  in  putting*  in  speeii 
bail  in  time,  it  is  not  enough  that  bail  are  afterwards  pot  ii 
but  the  plaintiff  may  take  an  assignment  of  the  bail  bondt,  u 
proceed  thereon,  unless  the  bail  be  also  justified,  though  m 
before  excepted  to^.  And  where  the  defendant  had  negledi 
to  put  in  and  perfect  bail  above,  the  court  of  King's  Bem 
held  that  the  plaintiff  was  not  out  of  courts  by  omitting  to  d 
clare  in  the  original  action,  within  two  terms  after  the  retqi 
of  the  writ ;  but  be  might  still  take  an  assignment  of  the  bi 
bond"" :  for  he  was  not  bound  to  declane  de  bene  esse,  witli 
the  time  limited  for  the  defendant's  appearance,  and  afk) 
that  time  he  could  not  declare,  until  the  defendant  had  i| 
tually  appeared.  But  where  the  plaintiff  is  completely  oot.^ 
court,  by  not  declaring  in  the  original  action,  within  a  yaj 
after  the  return  of  the  writ,  or,  in  the  Common  Pleas,  before  ^ 
end  of  the  vacation  of  the  second  term  after  it  is  retu 
it  seems  that  he  cannot  afterwards  regularly  take  an 
ment  of  the  bail  bond"^.  And  in  the  latter  court,  though 
assignment  of  the  bail  bond  be  regular,  as  being  taken  wl 
the  action  was  pending,  yet  if  the  plaintiff  be  afterwards 
of  laches,  to  the  prejudice  of  the  bail,  the  court  will  stay 
proceedings  thereon%  The  plaintiff,  however,  may  pr 
against  the  bail,  although  the  action  be  out  of  court,  if  it 
not  appear  that  it  ^as  out  of  court,  before  the  plaintiff  took 
assignment  of  the  bail  bond'^. 

The  assignment  may  be  made  by  the  high  sheriff,  or  by 
under-sheriff  in  his  name,  and   even  by  ^he  uader-shi 
clerk  in  bis  oflSice' ;  and  must  be  stamped  with  a  half 
stamps  before  the  bringing  of  the  action  on  the.  bail 


*  8  Durof.  Sc  Eait,  4. 
^  7  East,  607. 

*  2  Str*  1262.  Carmichad  v.  ChandUtt^ 
T.  24  Geo.  III.  K.  B.  Imp.  K«  B.  208. 
Prac.  Reg.  71. 

'  2  Blac.  Rep.  876.  4  Tauot.  715. 
c  I  B08.&  Pul.22x.  4  Tauoc  7ij. 
'  4Taant.  715. 
^P$r  Ld.  MansJUUi   10  Harris  v. 


Aihk^t  Sit.  Mid.  M»  30  Geo.  IL 
V.  AmQld^  T.  5  Geo.  III.  i  Str. 
(i.)  4  Campb.  36.  botaee  JSctmi 
Faggt  I  Str.  60.  10  Mod*  a88. 
cwtra, 

^  Stat.  48  Geo.  III.  c*   149. 
Part  II.  $  m.  55  Geo.  IIL  c 
Sched.  Part  II.  §  UL 

1  AnUt  288. 
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And  as  the  assignment  may  be  made,  so  the  action  may  be 
Inagfaty  in  any  county*.  But  it  must  necessarily  be  brought 
ii  the  wame  court  from  whence  the  process  issued,  on  which 
^  bail  bond  was  taken*" :  otherwise  the  parties  could  not  have 
1^  relief  intended  by  the  statute.  This  rule  applies,  in  the 
(bi^'fl  Bench,  to  actions  brought  on  the  bail  bond  by  the 
lumself,  as  well  as  his  assignee*" ;  but  it  is  otherwise  in 
CommoD  Pleas** :  and  although  it  be  irregular  to  bring  an 
ion  on  the  bail  bond,  in  a  different  court  from  that  in  which 
original  action  was  commenced,  yet  the  defendant  can- 
take  advantage  of  this,  under  the  plea  of  ^lon  est /actum** 
^hen  the  plaintiff  has  taken  an  assignment  of  the  bail  bond, 
cannot  proceed  in  the  original  action,  so  long  as  he  retains 
right  to  sue  upon  it^ 


%e  proceedings  on  the  bail  bond  may  be  set  aside j  if  irre« 
tr;  or  stayed^  if  reg^ilar,  upon  terms,  at  the, instance  of  the 
sndantS  or  his  bail,  in  order  that  there  may  ,be  a  trial  in 
original  action.     The  caijso*  of  irregularity  are  as  various 
rthe  different  proceedings  out  of  ivbich  they  arise.     In  ge- 
l,  the  irregularity  is  in  the  writ,  qs  that  it  was  returnable 
a  day  out  of  term\  &c. ;  or  in  the  affidavit  to  hold  to  bail, 
bail  bond,  or  exception  to  bail ;  or  that  the  bond  was 
in  suit  before  it  was  forfeited.     And  \n  a  late  case*,  the 
^gnment  of  the  bail  bond   was  set  aside,  as  having  been 
le  pending  a  rule  to  set  aside  proceedings  for  irregularity, 
to  stay  proceedings  in  the  mean  time;  the  proceedings 
suspended  thereby  for  all  purposes,  till  the. rule  was  d is- 
led*     But  the  courts  will  not  order  the  bail  bond  to  be 

■  ■ 

rered  np  to  be  cancelled,  on  the  grotind  of  a  misnomer*'  : 


'a  Scr.  737.  s  Ld.  fiaym.  14S5.  ^-  '  ^^  ^*  Seaitiit  E.  4{  Gto.Ifl. 

K.  B.  2  Smith  R.  489.  S.  C.  4  Taunt. 

1  Bor.  642.  3  Bur.  1923.  Barnes,  715. 

1x7.  3  Wilt.  348.  2  Blac.  Rep.  a  Barnea,  74.              r  .^ 

8.C.  ''  I  Str.  399.                      ^  :  ,  - 

Darof.  &  Eaat,  152.  '  4  Dornf.  &  Eatt^  lyp. 

I  H.  Blac.  631.  ^  3  Durnf.  &  East,  572.  x  Bos.  & 
s  Csmpk  396. 

U2 


Pul.  10;. 
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i&or  cau  it  be  caoeelled,  in  the  Common  Pleas,  becanse  a  di 
teiidant  baa  been  arrested  on  a  special  capias^  in  whieh^  as  wii 
as  in  the  affidavit  to  hold  to  bail,  the  initials  6nly  of  his  chri 
liaii  name  were  inserted*;  or  becailse  the  place  Habere  ft 
affidavit  to  hold  to  bail  was  sworni  is  not  mentidned  in  tl 
jurat\  So  if  a  non-commissioned  officer  has  been  arresti 
and  given  bail^  the  court  of  €otnmon  Pleas  will  not,  afh 
judgment  recovered  Against  the  bail,  Set  aside  the  proceeding 
and  cancel  the  bail  bond''.  And  in  that  coart,  if  a  plainfl 
sue  out  writs  into  tw6  cotfnties,  and  arrest  the  defendant,  wl 
gives  bail  to  the  sheriff  in  both,  the  plaintiff  may  regularly  pit 
ceed  on  the  first  bail  bond''.  ' 

In  order  to  stay  the  proceeding's  on  the  bail  bond,  bail  abd 
must  first  be  put  in  and  perfected  in  the  original  action^  M 
wherever  the  defendant  is  guilty  of  a  neglect,  in  not  pntti^ 
in  bail  in  due  time,  by  which  the  bail  bond  becomes  forfeit 
the  notice,  in  case  the  p&Hy  ideari  to  put  ih  bail,  (in  o] 
to  stay  the  pit>ceGldi<]lgk  dpoti  the  bail  bond,)  should  be, 
he  will  put  in  and  peifM  bail  on  stich  a  6hy ;  when  the  pti 
tiff  may  oppose  them  in  court,  W)tb6ut  its  being  a  waivi 
tne  bail  bond'.  Bail  above  belhg  put  in  and  perfected, 
court  should  be  moved  in  term  time,  or  an  application 
to  a  judge  in  vacation^  for  a  rule  or  summons  to  stay  the 
ceedings  on  the  bail  bond,  on  payment  of  coste,  and  that' 
the  mean  time  all  proceedings  be  stayed ;  stnd  it  is  Usas 
draw  up  the  rule  for  the  allbwande  df  the  bail,  with  the  rdli 
stin&mons  for  sta^ihg  the  {proceedings,  and  ^etVe  theth 
together.  In  the  CodiiUtm  iPledii,  notice  of  the  ititended 
Hon  should  be  given  to  the  plaintiff ^s  attorney,  and  ^  whj 
the  mean  time  all  proceedings  should  not  be  :$tayed  3''  oti 
ime  the  coiiK  infill  not  add  these  words  to  the  rule^. 


*  2  Bos.  ft  Pul.  466.  »    Wtb.  6. 

^  «  Bet.  &  Pul.  X05.  ^  Cowp.  769. 

•^  4  Taonti  55'7,  »  i  Scl.  Pmc.  200. 

f  i  t*ofc  67«  ?  Imp.  C.  P.  1 97>  8.- 
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Whece  the  plaintiff  has  not  lost  a  trial,  the  courjt  in  term 
inepor  a  jadge  in  vacation,  will  stay  the  proceedings  on  the 
bil  boodf  without  an  affidavit  of  meritsS  upon  putting  in  and 
perfectiitg  bail  above,  and  paying  the  costs  incurred  by  the 
iMgnment  of  the  bail  bond,  to  be  taxed  by  the  roaster  in  jtlie 
^g*8  Bench,  or  prothonotaries  in  the  Common  Pleas ;  and 
if  necessary,  or  the  state  of  the  cause  require  it**,  upop 
iivjBg  a  declaration  in  the  original  action,  pleading  issii- 
r,  and  taking  short  notice  of  trial,  so  that  the  cause  may 
tried  the  same  term^     But  if  the  plaintiff  has  lost  a  triaU 
courjt  or  a  jud^i^e  will  further  require  the  bail  to  consent, 
the  bail  bond  shall  stand  as  a  security ;  and  in  the  JS^ijag's 
ich,  it  is  also  necessary  to  have  an  affidavit  of  merits :  but 
ftbe  Common  Fleas,  on  motion  by  the  bail,  to  stay  the -pro- 
logs on  the  bail  bond,  or  against  the  sheriff,  on  payipen^ 
[ttMts,  the  court  do  not  require  the  bail  to  svear  to  merits ; 
ip  .there  any  distinction  in  this  respect,  whether  a  tri{il  has 
lotm  or  not^ 

'here  Uie  application  is  to  set  aside  the  proceedings  upon 
i  bail  bond  for  irregularity,  or  if  regidar,  to  9tay  them  upon 
pB8,  tbe  rule  or  summons  and  affidavit  should  be  entitled  in 
^joriginal  cause* :  But  where  the  appliqatiop  is  .to  ^a^  th^ 
lioeediogs,  upon  some  irregularity  in  the  process  jn  the  ac- 
ta apon  the  bail  bond,  the  rule  or  s^mmctw  <V>d  .^^jQ^davi^ 
Igbt  to  be  entitled  in  that  action,  ^nd  notip  the  pri^n^ 
Ipe'.  And  when  the  rule  is  made  fLbsolute,  or  ra  fudge's 
oUtitined  upon  the  summons^  it  is  inoumbenjb  op  'the  ^- 
it  immediately  to  get  an  appointment  ther^qn  from  the 
ir  in  the  King's  Bench,  or  prothonotaries  in  the  .CopipfiQn 
to  tax  the  costs,  and  to  serve  a  copy  of.it  pppn  ^h^  piftin-- 


^Fer  Cmr.  T.  42  Geo.  III.  K.  B.  2  K.  B.  and  tee  4  Dornf.  &  East,  689.  8 

Kch  R.  X  3 .  Darnf.  &  Eait,  456.  Kntk  7.  Wtwjfield^ 

^  %  Smith  R.  13.  T.  40  Geo.  III.  K.B.  3  Bok^  Pul. 

'R.  M.  8  Aon.  r//.  i.  (c)  K.  B.  118.  C.  P.  orrArrf. 

bp.  ^^.  I  Bos.  &  Pul.  334.  '  WM  v.  MkcluU^  M.  48  Geo.  III. 

■  I  New  Rep.  C.  P.  123.  K.  B.  and  see  Willes,  461.  Barnes,  94. 

;  WM  r.  Mkihdli^.  48  Geo.IIL  S. G.  i  Bos.  BlV^  337.  C.  P. 
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tifTs  attorney ;  and  when  the  costs  are  taxed^  to  pay  the  sai 
without  delay%  otherwise  the  rule  or  order  will  not  bpent6 
a  stay  of  proceedings.  After  the  proceedings  have  hi 
stayed  on  the  bail  bond,  the  defendant  cannot  plead  io  aba 
ment  in  the  original  action\  But  in  the  Common  Pie 
though  it  was  formerly  usual  to  give  judgment,  on  stayi 
proceedings  in  an  action  on  the  bail  bond,  when  the  bail  ci 
sented  that  it  should  stand  as  a  security,  and  executioD  oi 
was  stayed"" ;  yet  it  is  now  holden,  that  the  bail  in  such  <» 
are  at  liberty  to  plead  to  the  action  on  the  bail  bond ;  i 
consequently  are  entitled  to  a  rule  to  plead,  and  demand  oi 
plea,  before  judgment  can  be  signed  against  them^ 

The  sheriff's  bail  are  liable  to  pay  what  is  really  due  to  I 
plaintiff,  though  beyond  the  sum  sworn  to  and  costs,  to  \ 
full  extent  of  the  penalty  of  the  bond^ :  And  each  of  them 
liable  for  his  own  costs,  as  well  as  those  of  the  original  actii 
And  where  several  actions  are  brought,  it  is  nsual,  in  sdi 
out  execution,  to  apportion  the  debt  and  costs  in  the  ori; 
action,  amongst  the  different  defendants,  so  as  to  levy  a 
on  each,  together  with  his  own  costs.  But  the  bail,  it 
are  not  liable  beyond  the  penalty  of  the  bond,  where  theyi 
let  in  upon  terms  to  try  the  cause,  the  bail  bond  standing 
security ;  although  the  debt  and  costs  exceed  the  penalty 
the  triaK  If  the  plaintiff  die  after  the  arrest,  and  before 
return  of  the  writ,  the  court  will  set  aside  proceedings  on 
bail  bond^.  And  where  the  defendant  dies,  before  the 
tiff  could  have  had  judgment  against  him,  if  there  bad 
no  delay  in  putting  in  and  perfecting  bail,  the  courts  wiU 
proceedings  on  the  bail  bond,  upon  payment  of  costs  only^: 
they  will  not  relieve  the  sheriff's  bail,  upon  the  death  of 

I 
i 

•'  Imp.  K.  B.  152.  I  Sel.  Pr.  201.  Cowp.  71.8  Durnf.  &  East, 28.  1 E^ 

^  2  Salk.  519.  Gots  ▼•  Harrison^  T.  91.  in  noiis.  K.  B.  2  Blac.  BqL  « 

44  Geo.  III.  K.  B.  2  Bq8.  &  Pul.  465.  i  H.  Blac.  76.  C.  P.                      .( 

^Barnes,  85;  '  2  Smith  R.  354. 

*  I  New,  Rep.  C.  P.  63.  «  8  MocU  240.                             j 

•  Savage y,  JVett^  9  Geo.  Hit  cited  in  \  Cowp  ji    Barnes,  6i«  70.9)^p. 
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admnt,  wbere  the  plaintiff  migfht  have  had  judgment 
Oft  him,  if  bail  above  had  been  put  in  and  perfected  in 
^  The  bail  cannot  avail  themselves  of  the  hankruptcy  of 
iefendaot^.  And  it  seems,  that  rendering  the  defendant 
he  King*s  Bench  prison,  before  the  return  of  the  writ, 
not  diachai^e  his  bail  to  the  sheriffs.  But  if  the  defend- 
or  his  bail  become  bankrupt,  after  the  bond  is  forfeited, 
plaintiff's  demand,  being  proveable  under  the  commission, 
rred  by  the  certificated  And  where  the  defendant  is  sup- 
ered  by  his  bail  above,  though  without  justifying,  after 
time  allowed  them  for  justification  is  expired,  the  court  of 
fs  B^ich,  we  have  seen,  will  stay  the  pi*oceedings  on  the 
bondt  on  payment  of  costs^ 


there  be  no  bail  bond,  or  the  plaintiff  be  dissatisfied  with 
lail  taken  by  the  sheriff,  it  is  usual  to  rule  him  to  return 
irrit' ;  and  in  the  King's  Bench,  we  have  seen',  if  the  bail 
ie  sheriff  become  bail  above,  the  plaintiff  cannot  except 
em,  after  he  has  taken  an  assignment  of  the  bail  bond, 
^h  it  is  otherwise  in  the  Common  Pleas :  In  the  King's 
^h  therefore,  if  the  plaintiff  be  dissatisfied  with  the  bail 
B  by  the  sheriff,  he  can  only  proceed  by  ruling  him  to  re* 
the  writ,  and  bring  in  the  body ;  for  if  he  were  to  take 
isignment  of  the  bail  bond,  he  would  admit  the  sufiiciency 
le  bail  to  the  sheriff,  and  if  they  were  afterwards  put  in 
ail  above,  he  could  not  except  to  them.     But  a  rule  to 


•  M.  8  Ann.  Eeg.  i.  (c.)  K.  B.  *  Ck)wp.  25. 

K.  B.  362.  Cowp.  71.  Barnet,  .     •  5  Duraf.  &  Eait,    401.   ^34,    7 

td-  Durnf.  &  East,  297.  529.  and  see  8 

Bur,  244.    436.    Cartmhael  ▼•  Durnf.  &  East,  222.  AnU^%*it» 

fcr.   Imp.   K.  B.    208.  but  see  '  Gilb.  C.  P.  21.  R.  M.  6  Geo.  11. 

If  105.  (a.)  K.  B.  2  Saund.  61.  d.  (7.)  and 

br/irr  v.  Hyde^  M.  41  Geo.  III.  see  Append.  Chap,  XII.  j  z,  2. 

bat  «ee  3  Bos.  &  Fol.  232.  Anie^  f  jtnitf  260. 


^ 
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return  the  wi*it  cannot  be  bad^  after  the  idaiat^lias  tab 
assngnment  of  the  bail  bond,  if  valid ;  far  by  takings  mn 
signmenty  he  disdiarges  the  sheriff* :  tboygh  if  the  bail 
be  Toid,  it  is  otherwise^.  So  it  has  been  holdea  that  i 
^eriff  appoint  a  special  bailiff  to  arrest  the  ^efendaift,  a 
request  of  the  plaintiff  or  bis  agent,  he  cadBot  be  mled 
turn  the  wrif" ;  but  he  is  not  withstanding  respon^ble  fi 
safe  custody  of  the  defendant,  after  the  arrest  niade^ 

The  rule  to  return  the  writ  is  a  side-bar  or  treasury 
which  expires  in^biir  days  after  service,  in  'lAmdeuw  M 
sea/'j  and  in  six  days  in  any  other  city  'Or  county^  1 
King^s  Bench,  it  is  obtained  from  the<;lerk  of  the  rules 
usually  taken  out  on  the  return  day  of  the  writ  by  6 
quarto  die  post  by  original^  in  order  that  it  may  keep 
with  the  time  to  pbt  in  bail :  But  it  cannot  regular 
taken  out  before,  though  dated  on  the  return  day>^,  or  < 
die  .post  by  original''.  In  the  Common  Pleas,  the  sberil 
formerly  in  all  cases  sijc  days  after  service  of  the  rule, 
turn  the  writ* ;  but  the  tin^  for  returning  it,  in  town  c 
was  afterwards  reduced  to  four  days^;  so  that  now  it 
same  in  both  courts.  The  rule  to  return  the  writ  is  obi 
from  the  secondaries  in  the  Common  Pleas;  and  usually 
out  on  the  first  day  of  term,  where  the  process  is  retni 
on  the  first  return  ;  or  if  returnable  on  the  second,  or  an 
sequent  return,  it  may  be  taken  out  on  the  return  day  i 


•  Gilb.  C.  P.  a  I.  X  Salk.  99.  3  Bos. 
&  Pttl.  564. 

^  I  Wils.  323.  JVilRams  y.  Jacquett 
M.  24  Geo.  III.  K.  B. 

*"  2  filac.  Rep.  932'.  4  Duraf.  &  East, 

119. 

^  8  Dunif.  Sc  East,  505.  and  see  2 
Esp.  Rep.  591. 

«  E.  T.  6  Geo.  III.  K.  B.  3  Bur. 
1921. 

f  R.  M.  6  Geo.  II.  K.  B.  la  the 
collfction  of  rules  and  orders,  with  which 


Sir.  Ahhoi  has  obliged  the  pre 
begimiing  in  'Easter  term  173 1  ,'j 
iQg  in  Trinity  term  17959  this 
stated  as  having  been  made  10 
term,  5^6  Geo.  II.  See  p    12. 

■  X  Durnf.  Sc  East,  552.  2 
242. 

»»  Per  Cur.  M.  42  Geo.  III.  ] 

'  R.  H.  8  Geo.  I.  C.  P. 

I'  R.  H.  7  Geo,  JII,  a  R 

494* 
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fcennf  the  periods  Aram  which  the  time  for  patting  im 
•  raekenedL    Bait  by  rtatote  20  Geo.  II.  c.  37.  §  H. 
damM  shall  be  liaible  to  be  called  upon  to  make  a  return 
mj  writ  or  process,  imless  he  be  required  so  to  ^o,  widi* 
oiaaths  vfter  the  expiration  of  his  office:"     Upon 
statute  it  has  been  holden,  in  ease  of  fiherifib,  that  the 
sen  iumar  monthfl* ;  that  the  day  of  the  sheriff's  quit- 
bis  oAce  is  to  be  reckoned  as  one* ;  and  that  the  sheriff 
lot  be  rated  to  return  the  writ,  after  the  •expiration  of  six 
tiwogh  requested  before^ 

\^he  rale  to  rrtoni  the  writ,  being  intended  to  bring  tbe 
o  contempt,  must  be  personally  served  on  the  sheriff 
r,  or  bis  oader** Aerifff ^ ;  except  in  Lonnofif  Middlesex^ 
Sumy,  whene  service  on  the  deputy  secondary  of  the 
iptersf' sheriff '«  deputy,  or  under-sheriff's  ngent  in  town,  is 
MrfBcient^ :  for  as  six  days  only  are  allowed  after  ser^ 
df  the  rule,  to  return  the  writ,  it  might  otherwise  be  im- 
iUe  to  obey  the  rule,  in  distant  counties.    In  the  King*« 
icb,  where  the  rule  expires  in  vacation,  the  sheriff  need 
retom  it  till  die  first  day  of  the  ensuing  term,  and  has  the 
iof  that  day  to  file  his  return*.     But  in  the  Common 
wiieitt  a  mle  -to  retam  a  writ  expires  in  vacation,  the 
mint  file  k  at  the  return,  and  cannot  watt  till  the  en- 
erm;  the  Common  meas  office  being  open  during  the 
ttioo'. 

fSfae  eberiff -being  ruled  to  return  the  wrH,  either  does,  or 
not  ifetovn  it.    And  where  -the  writ  is  executed  by  the 
AM'iff  wiiile  tin  office,  ihe  ought  4o  make  his -return  to  the 
and  hand  sadh  'Writand  retum^overtp  the  ti^n;  sheriff, 
lo  comes  into  office  before  the  return  day ;  and  such  new 
-iff  will  return  the  writ,  with  the  old  sheriff's  return  .there- 


[.  *  Doog.  463.  s  Sannd.  47.^.  *  Doug.  420.  -3  JDttMif/&  JSaat*  351. 

kr^soTBiiia&ir  Xalt,c».  «  j  East,  386.  i  SmiihdEL  4^7.6.  C. 

I  «  Cas.  Plr.  Q.  P.  135.  Pr.  ftog.  ^fti,  ^1  Taunt.  647.  i  UiPilir«^  6.  C. 
S.C. 
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on :  and  if  the  old  sheriff,  after  arresting  a  defendant,  snfii 
faim  to  escape,  and  go  out  of  office  before  the  return  day»  k 
IS  answerable  for  the  escape\  If  there  be  no  retuniy  it  ifll 
contempt ;  for  which  the  courts,  on  a  proper  affidavii^^  wi 
grant  an  attachment'' :  and  this  is  the  constant  mode  of  prti 
ceeding  against  the  late  sheriff^,  as  well  as  the  present  onij 
for,  as  to  the  former,  he  ought  in  strictness  to  have  retoniii 
the  writ  before  he  was  out  of  office,  and  therefore  the  co^ 
tempt  was  actually  committed  whilst  he  was  a  servant  of  t|j 
court*^.  But  where  the  sheriff,  on  being  ruled  to  return  a  woj 
gave  notice  to  the  plaintiff  that  the  writ  was  lost,  and  that  4j 
defendant  was  in  custody,  the  plaintiff  should  have  prooeedi 
as  if  the  sheriff*  had  returned  cepi  corpus;  and  the  court li 
Common  Pleas  set  aside  an  attachment  issued  agfainst  1| 
sWriff,  for  not  returning  the  writ*.  The  writ  should 
be  returned  by  the  sheriff,  on  the  day  on  which  the  role 
returning  it  expires ;  and  in  default  thereof,  the  plaintiff 
move  for  an  attachment  on  the  next  day^ :  or,  in  the 
Bench,  if  the  rule  expire  on  the  last  day  of  term,  he  may 
for  an  attachment  at  the  rising  of  the  court  on  that  day' ; 
the  rule  for  the  attachment  is  regular,  though  the  sheriff 
his  return  on  a  subsequent  day  in  vacation,  before  he  \» 
tually  served  with  the  rule\  In  order  to  ascertain  the 
of  making  the  return,  in  the  King's  Bench,  the  custos 
is  required  to  indorse  on  every  writ,  on  what  day,  and  at 
hour,  the  same  was  filed*. 

The  sheriff's  return  to  a  capias  ad  respondendum  is  eil 
that  the  defendant  is  notfomid  in  his  bailiwick,  or  that  he 
taken  him ;  and  in  the  latter  case,  it  is  either  that  he  has 
ready,  or  in  custody^  to  answer  the  plaintiff^ ;  or,  by  way 


•  4  East,  604.  &  East,  496. 

*  Append.  Chap.  XII.  f  3i  4.  »  n  East,  591.  Pa//,  30a. 
«  R.  M.  6  Geo.  n.  K.  B.  ^  Id.Und. 

^  Doug.  464.  '  R.  T.  30  Geo.  III.  K.  B.  3  Dm 

'  I  Marsb.  389.  &  East,  787. 

f  R.  M.  3%  Geo.  IIL  K.  B.  4  Durnf.        ^  Append.  Chap.  XIL  $  5,  &c. 
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Kcnse,  that  he  is  sick  or  dead,  (languidus,  vel  martmis  est;)  or 
Itot  he  has  escaped,  or  been  rescued;  or  that  the  ftheriiF  has 
Jtsckarged  him,  or  delivered  him  over  to  another  custody,  by 
kectioD  of  the  plaintiff,  or  by  order  of  the  conrt* ;  or  that 
IB  has  been  discharged  from  the  arrest,  under  the  statute  43 
ESeo.  III.  c.  46.  §  2.  on  depositing  in  the  sheriff *s  hands,  the 
mn  indorsed  on  the  writ^  \i^ith  ten  pounds  in  addition  to 
IMwer  costs,  &c.  If  the  sheriff  return  non  est  inventus,  where 
^  has  or  might  have  taken  the  defendant,  he  is  liable  to  an 
n  for  a  false  return^ ;  and  if  he  return  cepi  corpus,  ct  para^ 
habeo,  where  be  has  taken  the  defendant,  and  let  him  go 
large  without  bail,  he  is  liable  to  an  action,  if  the  defend* 
be  not  in  custody,  or  bail  above  be  not  put  in  and  perfect- 
at  the  return  of  the  writ^  But  where  the  sheriff  has  taken 
il,  he  is  not  liable  to  an  action,  upon  the  return  of  cepi  cor^ 
et  paratum  kabeo^ ;  for  it  was  his  duty  to  take  bail :  and 
gh  the  latter  part  of  the  return  be  not  strictly  true,  yet 
which  was  the  ancient  return,  is  not  altered  by  the 
te  23  Hen.  YI.  c.  9.  Still,  however,'  he  might  have  been 
:ed  by  the  courts,  upon  such  return^  for  not  bringing  in 
Ike  body,  or  putting  in  and  perfecting  bail  above':  and  in 
ke  beginning  of  the  last  reign,  the  practice  of  amercing  the 
keriff  appears  to  have  given  way  to  the  proceeding  by  attach- 
ment'. 

If  the  defendant  reside  within  a  liberty,  the  bailiff  of  .which 
las   the  execution  and  return   of  writs,  it  is  usual   for  the 
iff  to  return,  that  he  has  made  his  maiidate  to  the  bailiff 
the  liberty,  who  has  given  him  no  answer,  or  has  returned 
the  defendant  is  not  found  in  his  bailiwick,  or  that  he  has 


*  Append.  Chap. XII.  §  6,&c.  .  227.  a  Mod.  83.  177.  3  SalL  314,  jr. 

^  2  Eap.  Rep.  47$.  Jttiie,  2)9. 

.  «  Gilb.  C.  P.  22.  Noy,  39.  i  Mod.  •  Same  cases ;  and  R.  M.  6  Geo.  II. 

128.  2  Mod.  178.  S.  C.  (fl.)  K,  B.  I  WUs.  262.  i  H.  Blac. 

k'Cro.  Eliz.  624.  8o8.  8$2.   Noy,  233,4. 

t9i  &  C.  I  Sid.  22.  439.  1  Vent.  55.  '  2  H.   Blac.  434.  (a.)  and  see  2 

15.  2  Sound.  60.  154.  I  Mod,  33.  5;.  Saund.  58.  (2.) 
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taken  the  defeodaiity  and  has  iiim  ready*.  In  die  first 
the  plaintiff  is  entitled  to  a  moh  omittMy  by  the  statute  Wi 
2«  c.  39^ :  In  the  second,  if  the  return  be  false,  the  bail 
liable  to  an  action  ;  the  sheriff  not  being  answeraUe  aC 
mon  law,  for  the  false  return  of  the  baiUff"" :  In  the  last  csi^ 
the  ancient  mode  of  proceeding  was  by  distringas^ ;  bat  I 
seeiasy  that  the  bailiff  may  now  be  caHed  apon  by  rule^  t| 
bring  in  the  body%  If  the  bailiff  make  an  uira^Seieiil  retmd 
he  is  liable  to  be  amerced  for  it,  and  not  die  i^riff,  by  l|| 
stetute  27  JBLen.  YUI.  c.  24^  ^ 

Upon  the  sheriff's  return  of  cepi  corpus  et  paratmm 
if  bail  above  be  not  duly  put  in,  or  if  put  in  and  excepted 
they  do  not  justify  in  due  time,  the  plaintiff  has  his  electii 
either  to  take  an  assignment  of  the  bail  bond,  or  to  pi 
l^ainat  Use  sheriffs  by  rulio^  him  to  bring  in  the  body' ; 
if  there  vbe  no  bail  bond,  or  the  plaintiff  be  dissatisfied 
the  bad  taken  by  tibe  sheriff,  it  is  usual,  and  necessary  in 
Kic^g's  Bench,  for  the  plaintiff  to  rule  him  to  bring  in 
body^    This  is  a  ybur  or  n;r  day  rule* .;  and  should  be 
in  Uke  manner  as  the  rule  to  return  the  writ.     In  tlie  Kii 
B^nch,  it  is  obtained  from  the  clerk  of  the  rules  j  but  in 
Common  Pleas,  it  is  given  by  the  -filacer  who  issued  the 
cess^,  on  a  note  or  extract  of  the  writ  and  return  fr(Hn 
custos  brevimnf  after  which  the  rule  is  drawn  up  by  the  si 
daries,  and  served^    And  there  should  be  no  delay  in 
the  rule :  for  where  the  sheriff  had  returned  cqn  .corpms 
bailable  writ  in  Hilary  term,  upon  which  the  plaintiff 
ceeded  no  further  till  Michaebnas  term  following,  and  in 


*  OJi  Brtv.  az6.  Itii.  Brev.  i68,  9.  *  yfntet  28;. 

Append.  Chip,  XII.  §  ty  ^2  Saund.  61.  e.  Append.  Chap.  Xll 

^  Gilb  C  P.  26.  I  Banwd.  K.B.  §  16,  »;. 

48s.  9  East,  330.  ^  R.  M.  6  Geo.  II.  IL  T.  6  0« 

«  Gilb.  C.  P.  39*  in.  3  Bur.  199  X.  K.  B.  R. «.  jQd 

'/#/.  31    Browl  JBnuf.  Jnd.  i^f  (lc.  III.  C  P. 

Append.  Qiap^XII.^  14, 15.  '^R.T.ft  W.ClM./^.  x.-C*.    ' 

•,%PtmL^  £Mtr;«  !  Inp.  C.  P» 005.-^10^  I X. 

'GUb.C.P.30. 
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tune  the  bail  became  iDsolvent,  and  the  iefendnmt  ab^ 
ed ;  the  court  of  King's  Bench  thought  it  anreasooable 
be  sheriff  ahoald  be  called  upon  to  bring  in  the  body  after 
lelay,  and  they  set  aside  an  attachment  which  had  issued 
it  hia  for  not  doing  it*. 

e  intent  of  this  rule^  where  the  defendant  is  sot  isk  ens* 
is  to  compel  the  sheriff  to  pot  in  and  perfect  bail  abore^: 
t  cannot  in  general  be  taken  out,  until  the  time  for  put* 
n  bail  has  expired"" ;  for  it  is  necessary  that  the  proceed- 
igainst  the  sheriff  should  keep  pace  with  thb  timet  al- 
i  for  putting  in  and  perfecting  bail ;  otherwise  this  in* 
nience  might  ensue,  that  the  sheriff  might  be  fixed  wifh 
ftyment  of  the  debt  and  costs,  and  upon  his  bringing  an 
I  against  the  defendant  or  his  bail,  upon  the  bail  bond^ 
night  jieadi$conq}ermt  ad  diem.  In  the  King's  fiench^ 
^  the  rule  to  return  the  writ  is  given  on  the  return  day, 
to  bring  in  the  body,  dated  on  the  day  of  the  return  by 
leriff  of  cepi  corpus,  though  issoing  afterwards  in  the  va- 
I  is  irregular"^.  Bnt  where  the  writ,  in  a  country  eanse, 
etumable  on  the  first  of  June,  and  the  sheriff  was  ruled 
urn  it  on  the  second,  and  on  the  eighth  he  returned  cepi 
s,  Dpon  which  the  plaintiff  on  the  MII10  day,  served  bitn 
a  rule  to  bring  in  the  body,  and  on  the  fifteenth  obtained 
tacfament,  the  court  held  the  proceedings  to  be  regular ; 
igh  it  was  objected,  that  the  sheriff  had  all  the  eighth  to 
1  the  writ,  and  conneqitently  that  the  role  to  bring  in  the 
should  noft  have  been  served  till  the  ninth :  for  in  this 
the  time  for  putting  in  bail  had  expired,  before  tlie  ser- 
>f  the  rule  to  bring  in  the  body* :  Agreeably  to  which  it 
w  settled,  that  in  all  cases  where  the  time  for  putting  in 


Durisf.  &  East,  459.  ind  see  3  Imp.  C.P.ais.  2H.  Blac.276.  Price, 

Pol.  151.  9Ea«t,  467.  3.  103. 

M.  6  Geo.  II.  (a.)  K.  B.  i  <  2  East,  241. 

63.  I  H.  Blac.  233, 4.  •  Parker  and  WaU,  M.  26  Geo.  III. 

Durnf.  &.  East,  479.  8  East,  52  ;.  K.  B.  Goodwin  ▼•  Montague^  £•  23  Geo* 

r.  Limul,  E.  23  Geo.  IIL  C.  P.  III.  K.  B.  S.  P. 
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bail  has  expired,  the  sheriff  may  be  ruled  to  bring  in  th 
on  the  same  day  that  he  returns  cepi  coTpus\  In  the  Cc 
Pleas,  where  a  rule  to  bring  in  the  body  expires  on  t 
day  of  term,  the  plaintiff  is  at  liberty,  at  the  rising 
court  on  that  day,  to  move  for  an  attachment  for  not  br 
into  court  the  body  of  the  defendant ;  and  such  attac 
may  be  accordingly  issued  on  the  following  day,  providi 
shall  not  then  be  perfected,  or  the  defendant  rendered  i 
discharge^. 

When  the  sheriff  is  called  upon  to  bring  in  the  be 
must  either  bring  it  into  court%  or  put  in  and  perfe< 
above,  within  the  time  allowed  him  by  the  rule'' :  Other 
is  a  contempt,  for  which  the  courts  will  grant  an  attac 
on  an  affidavit  of  the  service  of  the  rule,  and  that  no  b 
been  put  in  ;  or  that  bail  has  been  put  in.  Wit  not  perf 
And  where  two  sheriffs  had  been  ruled  to  bring  in  the 
and  then  one  of  them  died,  the  court  granted  an  attac 
against  the  surviving  sheriff  only^  But  the  contempt 
incurred,  till  the  day  is  past,  on  which  the  rulje  to  bring 
body  expires ;  for  the  sheriff  has  the  whole  of  that  day  tc 
it  in,  and  therefore  an  attachment  cannot  be  moved  : 
the  next  day^  And  after  the  defendant  has  surrender 
attachment  against  the  sheriff,  for  not  bringing  in  the 
is  irregular ;  though  the  surrender  be  not  made  until  afl 
rule  for  bringing  in  the  body  has  expired**.  In  the  ] 
Bench,  the  plaintiff  may  move  for  an  attachment  agaii 


*  Rex  v;  Sheriff  of  Middkuxi  M.  56  the  sheriff  was  served  with  a  co| 
Oeo.  IIL  K.  B.  rule  to  bring  in  the  body,  but  ra 

^  R»  T.  38  Geo^  III.  C.  P.  wise  add,  that  the  original  ml 

^  Barnes,  392.  the  same  time  shewn  to  him. 

*  I  Wils.  26a.  R.  M.  6  Geo.  II.  (a.)  Rep.  C.  P.  121. 

K.  B.  2  Saund.6i,^.  '  WtlUe  v.  Benwell^  T,  aj  G 

'  Append.  Chap.  XII.  §  18,  19.  And  K.  B. 

for  the  form  of  the  rule  for  an  attach-  k  Rex  r.  Sheriff  of  Eseex^  H* 

roent  in  K-  B.  see  id.  $  21*    The  affi-  III.  IL  B.  cited  in  7  X)unif« 

davit  upon  which  a  motion  for  an  atuch-  528.  8  Dumf.  k  fiMt^  464* 

ment  is  founded,  in  the  Common  Pleas^  !*^^i  a  769 
must  not  merely  state  that  the  officer  of 
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eriff»  at  any  time  after  the  expiration  of  the  rule  to  brin^  la 
I  body  ;  and  if  the  attachment  be  obtained  before  the  service: 
the  rule  for  the  allowance  of  bail,  the  sheriff  is  fixed.  But 
the  Common  Pleas  and  Exchequer,  though  the  rule  to  bring 
the  body  has  expired,  yet  if  the  defendant  justify  bail  before 
e  attachment  against  the  sheriff  is  moved  for,  it  is  in  time 
prevent  the  attachmeDt\  And  that  court  will  never  allow 
y  advantage  to  be  takeu  of  the  priority  of  motion  on  the 
me  day* :  Therefore,  if  bail  be  brought  up  on  the  same  day 
i  which  an  attachment  has  been  obtained  against  the  sheriff, 
^  court  will  permit  them  to  justify,  and  set  aside  the  attach- 
ent\  But  the  plaintiff  in  such  case  is  entitled  to  the  costs 
[preparing  to  move  for  the  attachment''.  So  if  the  plaintiff 
|i  incurred  the  costs  of  instructing  counsel  to  move  for  an 

ihmenty  before  the  defendant  gives  notice  of  his  surrender, 

^h  he  surrender  before  the  attachment  is  actually  obtained, 
court  of  Common  Pleas  will  order  the  costs  of  those  in- 

tions  to  be  paid  by  the  defendant,  upon  setting  aside  the 

rhment''. 

counties  palatine^  the  attachment,  or  other  process  of 
(mpt%  issues  against  the  party  who  is  in  fault ;  as  against 
chancellor  of  Lancaster f  the  bishop  of  Durham^  or  the 
kberlain  of  Chester^  or  their  ofidcersS  if  they  refuse  to 
fke  a  mandate  to  the  sheriff,  or  to  return  the  writ  into 
nrty,. after  he  has  made  his  return  to  them;  or  against  the 
uiSf  if  he  will  not  return  his  mandate,  or  bring  in  the  body 
the  defendant,  pursuant  to  his  return  of  cepi  cqrpus,  &cc. 
r  though  the  sheriff  is  not  the  immediate  officer  of  the  court 
OYe,  he  is  answerable  to  it  for  contempts. 


»  I  H.  Blac.  9.  C.  P.  Price,  103.  Ex-  '  FUgii  and  others  v.  Stanley^  M.  44 

eq.  and  fee'  i  Bof,  &  Piil.  515.  9  Geo.  III.  K.  B.    In  this  ca$e,  a  Ji/- 

gl,  468«  truigai  issued  against  the  bishop  of  JDiir- 

^  %  Bos.  &  Pol.  38.  and  see  z  Bos.  &  hamt  being  a  peer,  instead  of  an  attach- 

L  3  34«  ment,  for  not  returning  a  writ. 

*  %  Bos.  &  PuL  38.  (a.)  3  Bos.  &  ^  i  Sid.  92. 

L  603.  »  Andr.  191.  and  see  Doug,  749.  3 

'  I  Taunt.  56.  East,  131. 
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It  Wfis  formerly  usual^  in  the  KingpV  Bench,  to  pro 
against  the  late  sheriff,  for  not  bringing  in  the  body,  by 
tringas^.  But  now,  by  rule  of  that  court*',  <«  where 
siheriff,  befcMre  his  going  eat  of  office,  shall  arrest  any  defi 
ant,  and  a  cepi  corpus  shalt  afterwards  be  returned,  he 
and  may,  within  the  time  allowed  by  law,  be  called  upon 
bring  in  the  body,  by  a  rule  for  that  purpose,  notwithstan 
be  may  be  oat  of  office,  before  such  rule  shall  be  grant 
A  similar  practice  has  also  obtained  in  the  Common  PI 
and  in  that  court,  a  sheriff  who  is  ruled  on  the  last  day 
term,  but  goes  out  of  office  before  the  next  term,  is  liable  to 
attachment,  for  not  bringing  in  the  body"*. 


The  distringas  against  the  late  sheriff  was  a  judicial 
issuing  out  of  tlie  King's  Bench  office  by  bitt,  or  filacer^s 
fice  by  originalf  and  directed  to  his  successor ;  comm^ 
him  to  distrain  the  late  sheriff,  by  all  his  lands,  &c.  so  that 
might  have  the  defendant's  body  in  court,  to  answer  the 
tiff*.  This  writ  must  have  been  made  returnable  on  a 
certain  or  general  return,  according  to  the  former  proci 
lugs' j  and  must  have  Iain  four  days  exclusive  in  the  sherii 
office :  but  it  need  not  have  been  leftr  there  hefare  the 
it  being  deemed  sufficient  to  leave  it  on  the  return  d< 
Upon  the  first  distringas^  the  sheriff,  to  whom  it  was  dti 
levied  issues  to  the  amount  of  forty  shillings,  which  the  pi 
tiff  moved  to  increase ;  and  if  the  debt  were  small,  the 
would  order  the  whole  of  it  to  be  levied,  with  costs,  npon 
alias  distringas ;  but  otherwise  the  plaintiff  moved  again 
increase  the  issues,  and  sued  out  a  pluries  distringaSf  &c. : 
when  issues  were  returned,  to  the  amount  of  the  debt  and 


*Trye,  144,  5.  2  Lil.  P.  R.  jio.  5 
Bur.  2726.  Doug.  464.  For  the  form  of 
a  *  distringas  against  the  constable  of 
Dover  C^AfXe^  being  a  peer,  to  compel 
him  to  bring  in  the  body,  see  Append. 
Chap.  XII.  §  20 

*  R.  T.  31  Geo.  III.  K.  B.  4  Durnf. 
U  ^Ast,  379.  and  see  2  Saund.  6 1.  /t 


*  BameSy  102. 

*^  I  H.  Blac  629. 

« Brownl.  Brev.    Jud.  Tkes. 
and  Of.  Brev.  tit.  DUtrmgiU.    Afli 
Append.  Chap.  XII.  §  14, 1  J. 

'  Trye,  144,  j.  ^ 

5  Per  Cur.  H.  23  Geo.  UL&k 
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intiff  moved  for  a  sale  of  them,  under  the  statnte  10 
II.  c.  50». 

attachment^  is  a  eriminal  process,  directed  to  the  co- 
when   it   issues  against  the  present  sheriff;  or  when 

the  late  one,  to  his  successor:  And  in  the  King's 
it  must  be  made  returnable  at  a  general  return,  though 
;inal  process  was  at  a  day  certain^.     The  attachment 

moved  for  on  the  last  day  of  term**;  and  until  it  be 
,  the  proceedings,  in  the  Ring's  Bench,  are  on  the  plea 
the  court,  and  must  be  entitled  with  the  names  of  the 

But  as  soon  as  the  attacliment  is  granted,  the  pro- 
3  are  on  the  crown  side,  and  from  that  time  the  king  i.s 
amed  as  the  prosecutor*.  If  the  coroner  or  sheriff, 
tiled  upon  by  rule,  neglect  to  return  the  attachment, 

be  attached  himself;  and  the  attachment  against  the 
should  be  directed  to  elisors,  named  by  the  master  in 
9^'s  Bench,  or  protlionotaries  in  the  Common  Fleas^ 

1  the  sheriff  is  fixed  for  contempt,  he  is  liable,  in  like 
as  his  bail  upon  the  bail  bond,  to  the  payment  of  what 

due  to  the  plaintiff,  though  beyond  the  sum  sworn  to 
s,  to  the  fall  extent  of  the  penalty  of  the  bond' :  And 
>t  relieve  himself  by  payment  of  the  debt  sworn  to  and 

on  the  writ,  since  the  statute  43  Geo.  III.  c.  46.  §  2. 
leglected  to  take  the  money  at  the  time  of  the  arrest, 
ted  by  that  act ;  but  must  pay  the  whole  debt  and 
leitber  can  he  be  relieved  on  the  ground  of  the  defend^ 


ayaS,  J.    The  mode  of  pro-        e  3  DurDf.&  East,  153.  253.  7  Durnf. 

i&ttTmgas  against  the  Uae  &  East^  439.  5284  2  East^    182.    i» 

mesne  process,  is  obsolete,  in  East,  165.  and  see  2  Bos.  &  Pal.  5x7. 

e  of  the  role  and  practice  be-  (a.)  C.  P. 
;  but  it  may  still,  it  seems,  be        ^2  Blac«  Rep.  911.1218. 
St  the  baitiff'  of  a  liberty,  for        *  7  Damf.  &  East,  370.   8  Durnf. 

ar  in  the  body.  Anie^  ^oo.  &  East^  28.    x   H.  Blac*  233.   543* 

d.  Chap:  XII.  §  22,  &c.  C.  P. 
5*4*  !»  9  East,  316. 
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ant's  ifeath,  after  the  contempt  was  incurred,  and  before  I 

attachment  issued*.     But  he  is  not  liable  beyond  the  pena 

of  the  bond^.    And  if  a  party  has  a  right  to  enforce  paynM 

of  his  debt  against  thp  sheriff,  he  must  pursue  it  within  a  n 

sonable  time,  and  not  lay  by  so  long  as  that  by  his  laches  1 

sheriff  shall  be  deprived  of  his  remedy  over  against  the  debtc 

Therefore,  where    the   rule    for  an   attachment  against  t 

sheriff^  for  not  bringing  in  the  body,  was  obtained  on  the  II 

of  February,  which  attachment  was  returnable  on  the  4th 

Ma^f  and  Ihe  plaintiff  did  not  issue  the  attachment  till  I 

3d  of  May,  and  in  the  mean  time  the  defendant  became  has 

rupt  on  the  19th  of  March,  by  which  means  the  sheriff  I|| 

his  opportunity  of  paying  the  debt,  and  proving  it  under  t 

commission,  the  attachment  was  set   aside  for  such  lachi 

And  on  a  similar  ground^  it  is  holden  that  a  cognovit^  for  ] ' 

ment  of  the  debt  and   costs  by  instalments,  discharges 

sheriff;  although  it  was  agreed  that  the  right  oT  moving 

an  attachment  against  him  should 'remain  with  the    plaii 

as  a  security ,  in   case  any  of  the  instalments  should  not 

paid"*.     But  where  the  plaintiff,  at  the  desire  of  the  sheril 

officer^  forbore  to  enforce  an  attachment  in  the  first  insi 

and  two  days  afterwards  applied  to  the  sheriff  for  the 

and  costs;  the  court  of  Common  Fleas  held,  that  the 

was  not  discharged,  by  the  indulgence  given  to  the  officer'. 

If  the  proceedings  against  the  sheriff  are  irregular ^ 
may  be  set  aside^ ;  or  if  regular^  may  be  stayed,  by  the  fai 
and  indulgence  of  the  court,   in  order  to  let  in  a  trial  of 
merits,  for  the  benefit  of  the  sheriffs,  or  of  the  deiendanl 
his  bail^«    The  practice  in  these  cases  is  to  move  for  a 


*  3  Durnf.  &  East,  135. 

^  3  East,  604*  and  see  Doug.  464. 
Siarkey  v.  Poole,  E.  25  Geo.  III.  K. 
6*  Eyre  V.  Bull,  same  term.  K.  B. 
See  also  4  Durnf.  &  East,  433.  a  H. 
Blac.  36.  54f .  I  Taunt,  a  1 8.  as  to  the 
liability  of  the  sheriff*,  in  an  actioD  on  the 
case,  for  taking  insufficient  pledges  in 
repkwfu 

I  9  East,  467.  3  Bos.  &  Pul.  15  !• 


I  Taunt.  III.  accord,  and  vUe 
300,  301. 

^  I  Taunt.  xS9»andsee4TavBt 
5 'Taunt.  319.  1  Marsh.  59*  & 
Wightw.  I  a  I. 

«  I  liaunt.  489. 

'  jtttu^  263. 30O9  30K 

<2  H.  Blac  S3  {• 

^  Goodwin  V.  Mo^U^gut,  E.  fl} 
III.  K.  B.  and  see  2  Sauad.  61./. 
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lew  cause,  why  on  putting  in  bail,  the  proceedings  against 
ie  sheriff  should  not  be  stayed ;  and  to  have  the  bail  ready 
i^  justify,  when  the  rule  is  disposed  ofS  If  the  plaintiff  has 
|t  lost  a  trial,  the  court  will  set  aside  the  proceedings,  upon 
\g  in  and  perfecting  bail  above,  and  payment  of  costs^: 
sach  case  however,  if  the  application  be  made  on  behalf  of 
defendant,  they  will  require  an  affidavit  of  merits ;  or  if 
by  the  sheriff  or  bail,  who  cannot  be  expected  to  swear 
[merits,  an  affidavit  is  required,  that  the  application  is  made 
their  behalf,  without  collusion  with,  or  indemnity  from  the 
ldant^  If  a  trial  has  been  lost,  the  court  will  further  re- 
that  the  attachment  shall  remain  in  the  office,  and  stand 
a  security  to  the-  plaintiff,  for  the  sum  recovered^.  But 
setting  aside  a  regular  attachment,  on  payment  of  costs, 
question  whether  or  not  the  attachment  shall  stand  as  a 
ity,  depending  upon  the  fact  whether  a  trial  has  been 
it  is  for  the  plaintiff,  who  seeks  to  qualify  the  rule,  to 
by  his  affidavit  the  necessary  facts,  such  as  the  day  of  the 
rery  of  the  declaration.  Sec.  which  may  entitle  him  so  to  do% 

en  the  sheriff  has  been  guilty  of  a  breach  of  duty,  in 
g'ing  the  defendant  out  of  custody,  without  the  plains 
s  assent,  upon  his  own  undertaking  to  appear  and  put  in 
instead  of  taking  a  bail  bond,  the  court  will  not  assist 
1^  by  staying  the  proceedings  in  ap  action  for  an  escape, 
y  setting  aside  the  attachment'^;  and  it  is  now  decided, 
he  cannot,  after  paying  the  debt  and  costs,  maintain  an 
ion  ag^ainst  the  defendant,  for  money  paid^.  But  if  he  has 
|ben  a  bail  bond,  he  may  resort  to  the  defendant  or  his  bail, 
'  putting  it  in  suit  against  them;  though,  in  general, 
li  money  is  paid  by  the  officer,  on  issuing  the  attachment. 


)?: 


¥  I  Bot.  &  Pol.  334*/k^  BuOer,  J.  III.  K.  B«  cited  in  4  Dyrof.  8c  East, 

^4  Dunif.  &  East,  352.  2  H*  Blac.  s$a. 

^#  •  s  Taunt.  606. 

^  7  Dnnif.  &  East,  239.  3  Made  &  '  7  Duraf.  &  East,   109.  s»39.  and 

pL  299.  aad  see  s  New  Rep.  C.  P4  see  i  Bos.  &  Pul.  225,  i  Taunt.  1 19. 

u  i  8  East,  171. 

^CrmfOi  n  WUUams,  T.  ij  Geo. 
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and  he  brings  the  action  on  the  bail  bond,  in  the  shi 
name*.  Where  bail  above  were  put  in  but  not  justified 
the  sheriff  being  fixed,  brought  an  action  on  the  bail  boi 
which  the  defendant  pleaded  comperuit  ad  diem^  the  coi 
Common  Pleas,  on  motion  by  the  sheriff,  ordered  the  r 
nizance  of  bail  in  the  original  action  to  be  struck  off  the 
though  the  defendant  alleged,  that  the  sheriff  was  fixed  thi 
his  own  negligence  :  for  that  should  have  been  the  8ubj< 
a  motion  to  stay  proceedings  on  the  bail  bond^ 


f  %  Saund.  6z.  /«  ^  x  Maralu  jao. 
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CHAP.  XIII. 


ftke  Proceedings  in  Actions  by  and  against  Attornibs 
of  iJie  King's  Bench  and  Common  Pleas;  and  of  the 
Kecovery  and  Taxation  of  their  Costs. 

^HE  proceediogs  against   the  defendant  when  at  large^ 

and  the   mode   of  bringing   him  into  court,  in  ordiiiary 

having  already  been  considered,  I  shall  next  proceed  to 

whatever  is  peculiar  to  the  proceedings  by  and  against 

\iesj  who  are  supposed  to  be  already  in  court,  or  against 

xers  in  the  actual  custody  of  the  sheriffs  &c.  or  of  the  mar^ 

of  the  King's  Bench,  or  warden  of  the  Fleet  prison. 

4ttornies,  we  have  seen,  may  sue  by  attachment  of  privilege, 
i  must  be  sued  by  hill*.  In  the  King's  Bench,  the  attach-- 
Ht  of  privilege,  at  the  suit  of  an  attorney,  is  in  nature  of  a 
Uat^ :  therefore  in  replying  it  to  a  plea  of  the  statute  of 
litations,  the  plaintiff  must  set  forth  the  continuances*". 
td  an  attachment  of  privilege  is  not  a  continuance  of  a  bill 
Middlesex,  so  as  to  avoid  the  statute  of  limitations'^.  In 
i  ILing's  Bench,  it  is  a  rule  that  '•  every  attorney  shall 
leave  a  pracipe^  with  the  signer  of  the  writs,  containing  the 
defendants'  names,  not  exceedingybur  in  each  writ,  with 
the  return,  and  day  of  signing  such  'writ,  and  the  agent*s 
or  attorney's  name  who  sued  out  the  same:  and  that  all 
woLch  prtBcipes  shall  be  entered  on  the  roll,  where  th^pracipes 


*  JlmiCf  y^f  3.  162, 3.  a  Salk.  420.  S.  C. 

^  I   Show.  367.   and   see  Append,  '  3   Damf.  ae  Eait,  662.  but  see 

■p.  XV.  $  2, 4,  6.  Willes,  259.  fa, J 

^Jbtff  i6z»  3-  Carth.  144.  z  Show.  ^  Append.  Chap.  XV«  j  t.  }# 
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^<  of  latitalSj  and  all  other  writs  issuing  out  of  this  court,  n 
<<  entered ;  and  the  officer  that  signs  the  writs  in  this  eoai| 
<<  shall  not  sign  such  attachment^  till  a  prtecipe  be  left  wilj 
^  him  for  that  purpose\"  But  when  an  attorney  sues  by  d 
tachment  of  privilege,  his  name  need  not  be  indorsed  on 
writ :  for  the  2  Geo.  II.  c,  23.  §  22.  which  requires  the 
of  the  plaintiff's  attorney  to  be  indorsed  on  the  writ,  only 
tends  to  cases  where  the  attorney  sues  for  another  pei 
And  an  attorney,  plaintiff,  may  sue  by  common  process^ 
indorse  his  own  name  on  the  copy  as  the  attorney,  and 
afterwards  declare  by  another  attorney^.  If  an  attorney 
by  attachment  of  privilege,  for  words  spoken  in  Wales^ 
the  venue  be  laid  there,  and  the  plaintiff  do  not  recover  a 
diet  for  ten  pounds,  it  may  be  suggested  on  the  roll,  that 
defendant  was  resident  in  WaleSj  &c.  in  order  to  entitle 
defendant  to  enter  a  uoil-suit,  under  the  statute  13  Geo. 
c.  51.** :  But  if  the  venue  had  been  laid  in  Middlesex^  it  mij 
have  made  a  difference^ 

In  the  Common  Pleas,  an  attachment  of  privilege  is  inU 
ture  of  an  original  writ* ;  and  must  havejiftefen  days  betmi; 
the  teste  and  return :  and  when  replied  to  a  plea  of  the  stafli 
of  limitations,  it  is  sufficient  to  shew  the  teste  of  it,  withoQti;i 
continuances'^.  It  is  a  rule  in  this  courts  that  ^^  no  attoi 
shall  sue  out  an  attachment  of  privilege  at  his  own  suiti 
shall  the  same  be  sealed^  unless  it  be  first  stamped  or 
by  the  clerk  of  the  warrants  or  his  deputy,  for  which  no 
is  to  be  paid,  to  the  intent  to  shew  that  such  person  is 
torney  of  this  court,  duly  entered  and  continued  on  the 
of  attornies.'*  And  there  is  another  rule^  similar  to  tl 
the  King's  Bench,  that  "  every  attorney,  who  shall  sue 


*  R.  H.  20  Geo.  II.  K.  B.  '  i  Wils,  167. 

*  4  Durnf.  &  East,  275.  8  R,  T.  9  W.  III.  C.  P.  a&d 
«  7  Durnf.  &  East,  35.  R.  T.  29  Car.  II,  ng.  3.C.P* 
'  6  Durnf.  &  East,  500.  **  R.  H.  1 1  Geo.  II.  ng.  i«  C 

*  Append.  Chap,  XV.  §10/  Blac.  Rep.  919. 
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itit  of  privilege  against  any  defendant,  shall  leave  a  precipe 
k  the  prothonotaries'  office,  with  the  defendants^  names,  not 
kceediDg  Jour  in  the  whole,  and  the  return  day  thereto,  and 
day  of  signing  the  same,  together  with  the  agent^s  or  at- 
iy*8  name  who  sues  out  the  same ;  and  that  such  pracipe 
11  be  entered  by  the  prothonotaries  upon  a  remembrance. 
I,  in  their  respective  offices,  to  be  kept  for  that  purpose, 
lout  fee  or  reward;  and  that  the  prothonotaries  do  not 
any  attachment  of  privilege,  without  such  ji^^ctpe  be  left 
the  office,  at  the  time  of  signing  thereof."  The  prac- 
therefore,  as  governed  by  these  rules,  is  to  take  the  prtB* 
and  writ  to  the  prothonotaries'  clerk,  who  will  sign  the 
gratis^  keeping  the  pracipe;  after  which  the  writ  is 
rked  by  the  clerk  of  the  warrants,  and  tlien  sealed. 

'An  attorney  was  formerly  permitted  to  hold  the  defendant 
special  bail,  upon  an  attachment  of  privilege,  for  fees  or 
irsenients,  however  trifling^.  But  now,  since  the  statutes 
preventing  frivolous  and  vexatious  arrests,  the  defendant 
mot  be  arrested  and  holden  to  special  bail,  upon  an  attach- 
it  of  privilege,  or  any  olher  process,  unless  the  cause  of 
Ition  amount  to  fifteen  pounds  or  upwards.  Where  it  is 
^der  that  amount,  the  defendant  must  be  served  with  a  copy 
f  the  process,  and  notice  to  appear,  as  in  other  cases* 

i:.:Iii  the  King*8  Bench,  the  time  allowed  for  declaring  upon 
In  attachment  of  privilege,  is  the  same  as  upon  a  bill  of  Mid- 
{Besex  or  latitat,  &c.  And  if  an  attorney  sue  out  an  attach- 
Itent  of  privilege,  and  deliver  or  file  his  declaration^,  and  give 
lotice  thereof.  Jour  days  exclusive  before  the  end  of  the  term 
l^iereiB  the  attachment  is  returnable,  the  defendant  must 
ilead  as  of  that  term ;  the  plaintiff  having  entered  a  rule  to 
Mead,  and  demanded  a  plea :  but  if  he  do  not  declare  within 


.  '  AppesdL  Chap.  XV.  §g.  *  For  the  beginmng  of  a  declaration, 

r  ^  R.  hL  1654.  §  9.  K*  B.  R«  M.  at  the  snit  of  an  attorney,  in  K.  B.  sec 

1654.  §  ifl.  C.  P.  Gilb.  K.  B.  246.  Append.  Chap.  XV.  $  8.  $  in  C.  P.  IJ. 

Bib.  C.  P.  36.  $  13 ;  and  in  the  Excl^qu^i  Id.  §  15. 
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that  time^  the  defendant  may  imparl  to  the  next  term ;  di 
if  he  do  not  declare  before  the  essoin  day,  the  defendant  wi 
have  an  imparlance  to  the  term  following**  In  the  Comuu) 
Fleas,  if  the  attachment  of  privilege  require  only  a  commo 
appearance,  it  must  be  entered  with  the  prothonotaries ;  ai 
if  it  require  special  bail,  the  clerk  of  the  dockets  prepas 
the  bail-piece^  and  attends  the  court  or  a  judge  when  the  t 
cognizance  is  entered  into,  and  the  bail  justify,  or  fra 
bail  is  added,  in  the  same  manner  as  the  filacer  does  in  otb 
cases*".* 

in  proceeding  against  attornies,  the  bill  which  is  the  fooi 
dation  of  the  action,  is  a  complaint  in  writing,  describing  tl 
defendant  as  being  present  in  courts ;  and  generally  conclcul 
with  a  prayer  of  relief,  though  the  declaration  upon  the  bill 
not  demurrable  for  want  of  it^  In  the  Ring's  Bench,  ti 
bill  against  an  attorney  could  formerly  have  been  filed  in  teq 
time  only,  sedente  curid,  and  not  in  vacation^.  But  now  it  m^ 
be  filed  in  vacation,  as  well  as  in  term  time' :  and  where 
cause  of  action  arises  after  term,  there  should  be  a  specij 
memorandum,  stating  the  day  of  bringing  the  bill  into  the  oi 
of  the  clerk  of  the  declarations\  If  a  bill  however, 
against  an  attorney  of  that  court  in  vacation,  be  entitled 
the  preceding  term,  and  the  defendant  plead  the  statute  ^ 
limitations,  he  may  shew  when  it  was  in  fact  filed*.  Tlj 
filing  of  a  bill  is  considered  as  the  commencement  of  fl 
action  against  an  attorney^  without  notice  being  served  apoi 
him.  And  where,  in  an  action  against  an  attorney  for  good 
sold,  the  plaintifi*  proved  that  he  filed  his  bill  at  a  certain  tioi 


*  R.M.  {  Ann.  3.  a.  K.  B.  Cfilb.  K.  ^  Doug.  313.  Law  adflraoutFator  1 
B.  346.  fVkeai,  M.  23  Geo.  III.  K.  B.  5  Don 

^  Append.  Chap.  XV.  ^  i^.  &  East,  173.  and  see  8  Diimf.  ft  Eai 

*  Imp.  C.  P.  560.  643,  4.  2  H.  Blac.  608.  i  Taonu  iti 

*  I  Saund.  28.  202.  2  Saund*  415.  2  Saund.  i.  (i.) 
andsecAppend.  Chap.XV.  §  16,  17.  *"  5  Durnf.  &  East,   ^%^.   AppM 

*  Andr.  247.  Cliap*  XV.  §  18. 

^  2  Salk.  544.  Z2  Mod*  163.  Gilb*  ^  Feake's  Cas,  Ni.  Pru  209. 

K.  B.  346.                 *  V 
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» 

A  the  £arenooD»  and  the  defendant  gave  in  evidence  a  receipt 
i»  the  sam  demanded,  dated  the  same  day;  the  judge  at 
im  pri%$  held  that  this  was  no  answer  to  the  action,  without 
proof  that  the  payment  was  made  before  the  filing  of  the  bill% 
llThere  the  bill  against  an  attorney  was  entitled  of  the  term 
lenerallyy  being  before  the  cause  of  action  accrued,  the  court 
King's  Bench  on  motion  allowed  it  to  be  amended,  after  a 
writ  of  error  brought,  by  inserting  a  special  memorandum 
the  day  of  filing  the  same ;  and  gave  the  plaintiff  leave  to 
y  in  a  new  roll,  agreeable  to  the  amended  bill,  and  to 
e  the  transcript  conformable  to  such  new  roll,  on  payment 
costs'^.  But  snch  an  amendment  cannot  be  made,  after 
proceedings  are  entered  on  record,  without  leave  of  the 


tin  the  King's  Bench,  it  is  usual  in  practice  to  file  the  bill, 
four  penny  stamped  parchment,  with  the  clerk  of  the  de« 
ttions'',  in  the  King's  Bench  office ;  and  to  deliver  a  copy 
ifcy  on  four  penny  stamped  paper,  to  the  defendant,  or  his 
\wxk  agent%  with  notice  thereon  to  plead  in  four  days; 
ich  notice  has  been  deemed  sufficient,  though  he  reside 
f&re  than  twenty  miles  from  Londou^:  Or  if  the  defendant's 
kme  and  place  of  abode  be  not  entered  in  the  master's  book 
ppt  for  that  purpose,  a  copy  of  the  bill  may  be  stuck  up  in 
he  office ;  although  his  name  and  place  of  abode  be  entered 
^  the  book  containing  a  list  of  certificates^  And  if  the  bill 
pi  filed,  and  a  copy  thereof  delivered,ybiir  days  exclusive  ber 
Ire  the  end  of  the  term,  including  Sunday,  the  defendant 
pRgt  plead  as  of  that  term ;  the  plaintiff  having  entered  a  rule 


jpP  3  CaAq)b.  5)1.  attorney.  R.  M.  i;  Car.  II.  reg.  3.  R. 

fe  7  Doraf.  &  East,  4;4«  £.19  Car.  II.  K.  B« 

Y^'  iitf^but  see  x  lkfaale&  Sel.  232.  *  Imp.  K.  B.  516.    But  such  agent 

Thia  officer  is  appoioted  to  receiye  is  not  bound  to  accept  it.  Per  Cur.  £«  39 


ao  entry  of  declarations  and  Geo.  III.  R.  B. 

filed  in  this  court  $  to  deliver  out  '  5  Durnf.  &  East^  369. 

fonner,  and  to  file  and  keep  the  •  '            v.  Hough^  one^  &c,  T.  4^ 

S  for  which  he  is  entitled  to  a  fee  Geo.  III.  S«  B. 
)  two  ibiUiiigs  pfr  tenoy  from  every 
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to  plead,  and  demanded  a  plea :  but  if  the  bill  be  not  filed^ 
and  copy  delivered,  within  that  time,  the  defendant  is  entithtf 
to  an  imparlance* :  And  where  the  defendant  was  served  wiik] 
a  copy  of  the  bill,  before  the  bill  itself  was  filed,  the  proceed)^' 
ings  were  set  aside  for  irreg'ularity**.  The  bill  and  copy 
required,  by  the  general  stamp  acts*^,  to  be  written  in 
usual  and  accustomed  manner :  and  therefore  the  copy  of 
bill  filed  against  an  attorney,  partly  printed  and  partly  wri 
on  one  sheet  of  paper,  stamped  withaybwr  penny  stamp,  wh 
contained  several  printed  counts,  two  of  them  being  stro 
out,  and  was  otherwise  obliterated,  and  exceeded  seven 
common  law  folios,  was  held  to  be  irregular ;  and  it  appeari 
that  the  bill  was  framed  in  the  same  manner,  with  the  sai 
obliterations,  the  court  set  aside  the  proceedings  altogeth 
The  rest  of  the  proceedings,  by  and  *against  attornies  of 
King's  Bench,  are  the  same  as  in  other  cases. 

• 
In  the  Common  Pleas,  a  bill  may  it  seems  be  filed  aj 

an  attoiTiey,  to  avoid  the  statute  of  limitations,  in  vacationj 

well  as  in  term  time*.   But  it  cannot  be  filed  against  the 

of  the  Fleet,  in  vacation^.   And  when  a  bill  is  filed  against  an 

torney,  if  the  defendant  do  not,  on  beings  publicly  called 

court,  appear  thereto,  judgment  is  given  against  him,  that 

stand  forejudged  from  exercising  his  office  of  attorney,  for 

contumacy^:  upon  which  he  is  struck  off  the  roll  of  attornies;  «i 

being  no  longer  entitled  to  his  privilege,  he  may  be  proc< 

against  as  a  common  person.     Formerly,  no  bill  could 

been  filed  against  an  attorney  or  officer  of  the  Common  Fli 

to  be  called  in  court,  in  order  to  a  forejudger,  until  the 

was  actually  entered  upon    record,   and  a  number  roll 

thereon\     This  rule  however  appears  to  be  disused' :  and  4 


hai 


*  R,M.  5  Ann.  3.  a.  K.  B.  Gilb.  K.  «  jini£,  2$,  6.  2  Marsh,  jo.  52.  $6* 

B.  346.  ^  2  Marsh.  49.  54. 

^  Constable  v.  Edwardst  £.  40  Geo.  >  For  the  form  of  the  entry  of  d| 

III.  K.  B.  judgment,  see  Append*  Chap.  XTt  | 

^  4J8  Geo.  III.  c.  149.  Sched,  Fart  23. 

11.  55  Geo.  III.  c.  184.  Sched.  Part  II.  »  R.  T.  2 1  Car.  II« r^.  %.  Q.  P; 

ittprinctpU,  \  Imp,  C.  P.  566. 

t  I  Maole  U  Sel.  709. 
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,  the  practice  is  to  prepare  a  bill*  against  the  defend^ 
jeh  is  engrossed  on  four  penny  stamped  parchmenty 
ivered  to  one  of  the  criers,  by  whom  the  defendant  is 
irice  called  in  open  court,  with  an  intimation  that  h^ 
forejudged,  if  he  do  not  appear ;  after  which,  the  bill 
*ed  with  the  prothonotaries :  and  a  rule  being  given 
by  the  secondaries,  for  the  defendant's  appearance, 
should  be  filed  in  the  prothonotaries'  office  till  the 
9ut,  and  afterwards  with  the  custm  brevium}*.  And  it 
^,  that  *'  where  any  bill  shall  be  filed  against  ap  attor- 
this  court,  no  forejudger  shall  be  entered  against  him 
ich  bill,  for  want  of  appearance,  if  the  action  be  laid 
Ion  or  Middlesex^  and  such  attorney  reside  within 
miles  of  LQudaUy  until  Jour  days  after  notice  in  writ- 
filing  such  bill,  Be  given  to  such  attorney  or  his  agent, 
t  his  usual  place  of  abode,  and  a  rule  given  for  such 
nee ;  and  if  such  attorney  reside  above  twenty  miles 
ondoiij  or  the  action  be  laid  in  any  other  county  than 
or  Middlesex^  then  no  forejudger  shall  be  entered, 
/  days  after  such  notice  shall  be  given,  in  such  manner 
said,  and  a  rule  to  appear  as  aforesaid :  the  said  days 
vclusive  of  the  day  of  giving  such  notice*'.  The  notice 
;*  the  bill  ought  to  be  given  four  days  exclusive  before 
1  of  the  term,  or  the  defendant  will  be  entitled  to  an 
ince,  and  need  not  plead  till  the  first  four  days  of  the 
rm^ 

e  defendant  do  not  appear  in  due  time,  the  proceedings 
:ered  on  a  roll,  which  is  obtained  from  the  prothono- 
ind  their  clerk  will  sign  the  judgment  of  forejudger, 
ncipituTf  stamped  with  a  ten  shilling  stamp.  The  roll 
taken  to  the  clerk  of  the  warrants,  who  will  strike  the 


nd.  Chap.  XV.  §  20.  II.  reg.  3.  C.  P.  Append.  Chap.  TS9f. 

Pr.  Ci  P.  4.  §  a2. 

[.  II  Geo.  11.  reg.  3.  C.  P.        *  Morgan  v.  Bett/,  we^  &c.  T.  33 

e  form  of  notice  of  a  bill  filed  Geo.  III.  C.  P.  Imp.  C.  P.  $641  $• 
1  attorney,  see  11.  T.  13  Geo. 
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defendant  off  the  roll  of  attornies ;  after  which  be  may  be  prtt« 
ceeded  against  by  the  plaintiff,  or  any  one  else%  as  a  comiMl 
person :  and  he  cannot  be  restored,  unless  he  pay  the  debt  mt 
costs.  But  when  he  has  made  satisfaction  to  the  plaintiff,  hi 
may  obtain  a  rule  of  court  in  term  time,  or  judge^h  summou 
in  vacation,  to  shew  cause  why  he  should  not  be  restored' 
and  if  it  appear  that  the  plaintiff  has  been  satisfied^  a  rule  dl 
order  will  be  made,  for  the  clerk  of  the  warrants  to  restop 
him^.  If  the  defendant  appear,  on  being  called  in  court,  h 
enters  his  appearance  with  the  prothonotaries ;  and  the  pro 
ceedings  against  him  are  the  same  as  in  common  cases^. 


The  remedy  given  by  law  to  an  attorney,  for  recovery  C| 
his  bill  of  costs,  is  an  action  of  assumpsit^ .  But,  by  the  statal| 
3  Jac.  I.  c.  7.  ^  1.  *'  all  attornies  and  solicitors  shall  give  J 
^<  true  bill  unto  their  masters  or  clients,  or  their  assigns,  q 
*^  all  charges  concerning  the  suits  which  they  have  for  theivi 
^*  subscribed  with  their  hands  and  names,  before  such  tiuM 
as  they,  or  any  of  them,  shall  charge  their  clients  with  aoj 
the  same  fees  or  charges/'  Upon  this  statute  it  was  a  gooi 
plea,  to  an  action  brought  by  an  attorney  for  his  fees,  that  mi 
bill  had  been  delivered  to  the  defendant^;  or  the  statute  migk 
have  been  given  in  evidence,  on  non  assumpsit^*  But  if  ai 
attorney  had  delivered  his  bill  to  the  defendant,  after  tb 
arrest  and  before  the  bill  filed,  it  was  well  enough"^ :  and  tbi 
statute  did  not  extend  to  attornies  in  inferior  courts,  but  on! 
to  those  in  the  courts  at  Westminster^.    It  should  also  seen 


it 


*  Barnes,  43.  *  3  Keb.  118.  514*  T.  Raynu  %i 
^  Imp.  C.  P.  569.  3  Salk.  19.  S*  C.  but  see  Caith.  57, 

*  For  the  beginning  of  a  declaration  Show.  48.  Comb.  126.  S.  C 
agabst  an  attorney,  after  appearance,  by  ^  i  Show.  338.  Bui.  Ni,  Prim  145* 
biO in  C.  P.  see  Append.  Chap.  XV.  s  i  Lil.  P.  R.  145.  but  see  i  Str.  6^ 
§  24.     And  for  the  beginning  of  a  de-  Cas.  Pr.  C«  P.  27.  S.  C. 

claration  against   an  attorney,   or  side  ^  Carth.  I47«  i  Show*  96*  z  Sa 

^lerk,  in  the  Exchequer,  see  id.  $  25,  6*  ^  86t  S.  C« 
i  Cro.Can  1591 6o» 
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that  an  attorney's  bill  could  not  have  been  taxed,  unless  an 
u&m  was  depending  thereon%  nor  without  bringing  the  amount 
into  conrt^. 


To  remedy  these  manifold  inconveniences,  it  was  enacted^ 
the  statute  2  Geo.  IL  c.  2ti.  §  23.  (made  perpetual  by  the 
Geo.  II.  c.  19.  §  75.)  that  <*  no  attorney  of  the  court  of 
King's  Bench,  Common  Pleas  or  Exchequer,  nor  any  soli- 
fcUar  in  Chancery,  &c.  shall  commence  or  maintain  any 
action  or  suit,  for  the  recovery  of  any  fees,  charges  or  dis- 
bursements, at  law  or  in  equity,  until  the  expiration  of  one 
month  or  more,  after  such  attorney  or  solicitor  respectively 
shall  have  delivered  unto  the  party  or  parties  to  be  charged 
therewith,  or  left  for  him,  her  or  them,  at  his,  her  or  their 
dwelling  house,  or  last  place  of  abode,  a  bill  of  such  fees, 
P  cbarges  and  disbursementsS  written  in  a  common  legible 
hand,  and  in  the  English  tongue,  except  law  terms  and 
names  of  writs,  and  in  words  at  length,  except  times  and 
sums ;  which  bill  shall  be  subscribed  with  the  proper  hand 
of  such  attorney  or  solicitor  respectively. 

And  upon  application  of  the  party  or  parties  chargeable 
hy  soch  bill,  or  of  any  other  person  in  that  behalf  autho- 
rized, unto  the  Lord  High  Chancellor  or  Master  of  the 
fiolls,  or  unto  any  of  the  courts  aforesaid,  or  unto  a  judge 
or  baron  of  any  of  the  said  courts  respectively,  in  which  the 
business  contained  in  such  bill,  or  the  greatest  part  thereof  in 
amount  or  value,  shall  have  been  transacted'';  and  upon 
the  submission  of  the  said  party  or  parties,  or  such  other 
person  authorized  as  aforesaid,  to  pay  the  whole  sum  that 
upon  taxation  of  the  said  bill  shall  appear  to  be  due,  to 
the  said  attorney  or  solicitor  respectively ;  it  shall  and  may 
be  lawful  for  the  said  Lord  High  Chancellor,  Master  of  the 
Rolls,  or  any  of  the  courts  aforesaid,  or  for  any  judg^  or 


'  I  Salk.  339. 

!Barnef,  243.  I  J.  125, 


^  1  Salk.  89.  but  ece  2  Barnard,  K. 
B.  182.  Baroesi  122. 
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**  i>aron  of  any  of  the  said  courts  respectively,  and  they  \ 
**  thereby  required,  to  refer  the  said  bill,  and  the  said  atl 
'*  ney'i  or  solicitor's  demand  tliereupon,  although  no  action 
'*'  suit  iholl  be  then  depending  in  such  court,  touching 
*'  mne^  to  be  taxed  and  settled  by  the  proper  officer  of  si 
"^  conrt,  without  any  money  being  brought  into  the  said  cc 
^^  tor  that  purpose :  and  if  the  said  attorney  or  solicitor,  or 
'*  party  or  parties  chargeable  by  such  bill  respectively,  1: 
-^  ing  doe  notice,  shall  refuse  or  neglect  to  attend  such  t 
**  atioDy  the  said  officer  may  proceed  to  tax  the  said  bil 
^  partes  pending  which  reference  and  taxation,    no   act 
^  shall  be  commenced  or  prosecuted,  touching  the  said 
'*  mand. 

*^  And  upon  the  taxation  and  settlement  of  such  bill  \ 
**  demand,  the  said  party  or  parties  sliall  forthwith  pay 
^  the  said  attorney  or  solicitor  respectively,  or  to  any  per 
'^  by  him  authorized  to  receive  the  same,  that  shall  be  pres 
^  jt  the  said  taxation,  or  otherwise  unto  such  other  {iersoE 
'^  persons,  or  in  such  manner,  as  the  respective  courts  afores 
4iull  direct^  tlio  whole  sum  that  shall  be  found  to  be  or 
muin  ilue  thonxni ;  which  payment  shall  be  a  full  discha 
*^  of  ihe  said  bill  and  demand :  and  in  default  thereof, 
sukl  imrty  or  parties  shall  be  liable  to  an  attachment  or  f 
cvss  v>f  oimtompt,  or  to  such  other  proceedings,  at  the  e 
•*  tiou  of  tho  s;ud  attorney  or  solicitor,  as  such  party  or  par 
••  ^a»  v>r  \^  vrv  before  liable  unto. 

''  Alt  J  if  U|Hn\  the  siiid  taxation  and  settlement,  it  shall 
fOiKKl  t\u\X  MU'h  attorney  or  solicitor  shall  happen  to  h 
bvvu  v^^^*v  pauL  then  the  saiid  attorney  or  solicitor  resf 
•  UwU  '^U.-^U  tVviUwith  refund,  and  pay  unto  the  party 
...  ^  jmUun'*  euiuled  thereunto,  or  to  any  person  by  him, 
•^^^  g*  lhe»u  ;Uuhonred  to  receive  the  same,  if  present  at  tbes 
'^  U>i»^  tluixvt.sU'  otherwise  unto  such  other  person  or  pers< 
^  ^  \u  Hweh  UK^uuvr*  a^  the  respective  courts  aforesaid  si 
^  i|ivv^'^%  *^^  *^^'*^  mvHicy  as  the  said  officer  shall  certify  to  h 


•» 


•k 


•« 


«« 


• « 


•« 
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been  so  over-paid ;  and  in  default  thereof,  tbe  said  attorney 

t'^  or  solicitor  respectively  shall,  in  like  manner,  be  liable  to 

I*  10  attachment  or  process  of  contempt,  or  to  such  other  pM* 

ceedings,  at  the  election  of  the  said  party  or  parties,  as  he 

would  have  been  subject  unto,    if  that  act   had  not  been 

made. 

^And  the  said  respective  courts  are  thereby  authorized 
to  award  the  costs  of  such  taxations  to  be  paid  by  the  parties, 
according  to  the  event  of  the  taxation  of  the  bill,  that 
is  to  say,  if  the  bill  taxed  be  less,  by  a  sixth  part, 
^than  the  bill  delivered,  then  the  attorney  or  solicitor  is 
^  to  pay  the  costs  of  the  taxation;  but  if  it  shall  not  be 
^  leas,  the  court,  in  their  discretion,  shall  charge  the  at- 
tiHrney  or  client,  in  regard  to  the  reasonableness  or  unreason-^^ 
ableness  of  such  bill/' 

But  it  having. been  doubted,  whether  an  attorney's   bill 
be  delivered  with  abbreviatians^f  it  was  enacted  by  tha 
t.  12  Geo.  II.  c.  13.  §  5.  that  ^'  it  shall  and  may  be  lawful 
to  and  for  every  attorney,  clerk  in  court,  and  solicitor,  to 
write  his  bill  of  fees,  charges  and  disbursements,  with  such 
Ifibbreviations  as  are  now  commonly   used  in  the  English 
language ;   any  thing  in  any  former  law  to  the  contrary  not- 
[,  withstanding/'     On  this  statute  it  has  been  holden,  that  an 
imey  may  deliver   a   bill   of  costs,  containing  such  abbre- 
tions  of  English  words,  as  are  usual  and  intelligible^.     And 
§  6.  "  the  said  act  of  the  second  year  of  his  present  ma- 
jesty, for  the  better  regulation   of  attorn  ies  and  solicitors, 
P<tf  any  clause,  matter  or  thing  therein   contained,  shall  not 
extend  to  any  bill  of  fpes,  charges   and  disbursements,  due 
fronoi  any  attorney  or  solicitor,  to  any  other  attorney  or  so- 
lfcitor»  or  clerk  in  court;  but  every  such  attornevi  solicitor, 
or  clerk  in  court,  may  use  such  remedies,  for  the  receyery 
of  his  fees,  charges  and  disbursements,  against  such  other  at* 

•Pr.  Reg.  37«  '  4  Taunt.  193. 
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'^  torney  or  solicitor,  as  he  migfht  have  done  before  the  ma 
"  of  the  said  act." 

If  the  whole  bill  be  for  conveyancing^  it  cannot  be  ta 
But  if  any  part  of  an  attorney's  bill,  which  has  been  delivc 
be  for  business  done  in  court,  the  bill  must  be  deliver 
month  before  the  action  is  brought,  otherwise  the  plai 
cannot  recover^.  And  a  warrant  of  attorhey%  or  dedimm 
testatem^j  charged  in  an  attorney's  bill,  is  a  sufficient  tto 
enable  the  court  to  refer  the  bill  for  taxation ;  though,  i 
this  exception,  it  be  entirely  for  conveyancing.  It  has  I 
made  a  question,  whether  an  attorney  may  recover  for  chai 
or  disbursements  not  taxable,  when  part  of  his  demand  is 
business  done  in  court ;  and  the  distinction  that  has  been  ts 
is,  that  he  may,  where  he  has  delivered  no  bill  at  all,  but 
where  he  has  delivered  a  bill  irregularly,  he  cannot^  And 
cordingly,  in  a  late  case',  an  attorney  not  having  delivc 
any  bill  to  his  client  before  action  brought,  but  having  ai 
wards  delivered  a  bill  of  particulars  under  a  judge^s  or 
was  held  to  be  entitled  to  recover  charges  for  money  paid 
his  client's  use,  having  no  reference  to  his  business  of  an 
torney,  although  other  items  in  the  bill  of  particulars  v 
taxable.  Where  en  attorney  had  paid  money,  in  consequc 
of  his  undertaking  to  pay  the  debt  and  costs;  this 
hoklen  not  to  be  a  disbursement  by  him  as  an  attorney,  wi 
the  meaning  of  the  statute'. 

Ao  attorney  having  delivered  two  separate  bills,  one 
which  was  for  fees  and  disbursements  in  causes,  and  the  o 
for  making  conveyances,  a  rule  was  made,  in  the  King's  Bei 


'  M.    12    Geo.     II.    jtnon.  E.  B.  *^  4  Campb.  68. 

Barnes,    141,  2.    C.  P.    and  see  Bui.  **  i  New  Rep.  C.  ?•  266. 

Nt.  PrU  145.  *i  Campb.  439,  and  see  the 

**  6   Durnf.   &    East,    645.    acd   see  there  cited. 

Peake's  Cas.  Nl.  Pri.  102.  3  Esp,  Rep.  '  1 1  East,  285. 

249-  2  Boi.  &  PaU    343.    I  Campb.  ^  i  Marsh.  549. 
437. 
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udng  both*.  And  so,  where  it  was  moved  that  the  master 
t  be  directed  to  tax  those  articles  in  an  attomey*s  bill, 
1  related  to  conveyancing  and  parliamentary  business,  the 
ein^  for  maoagement  of  causes  in  the  court  of  King's 
h,  Liord  Man^eld  said,  '^  there  was  no  doubt .  but  the 
T  might  tax  the  whole ;  that  he  recollected  a  case,  where 
es  paid  to  a'proctor,  for  business  done  in  the  ecclesiastical 
,  made  part  of  the  bill;  and  it  was  determined,  that  as 
bole  bill  had  been  referred  to  the  master,  he  might  tax 
mrt  of  it**/'  The  court  of  King's  Bench  will  refer  an  at- 
f^H  bill  to  be  taxed,  though  all  the  business  was  done 
e  quarter  sessions^ ;  and  in  such  case,  an  action  cannot 
ftiatained  for  the  amount  of  the  bill,  unless  it  be  signed, 
elivered  a  month  before  the  bringing  of  the  action"*.  And 
was  referred  to  be  taxed,  for  business  done  in  a  criminal 
in  the  court  of  Great  Sessions  at  Carmarthen :  and  though 
s  objected  that  it  would  be  impossible  for  the  master  to 
lie  costs  in  WaleSf  not  knowing  the  practice  there,  yet 
oort  held  that  he  could  as  well  tax  these  costs,  as  costs 
e  spiritual  court ;  and  if  he  were  at  a  loss,  he  might  call 
isistance'. 

f  the  statute  5  Geo.  IL  c.  30.  §  25.  "  the  creditor  or 
liters  who  shall  petition  for  and  obtain  any  com** 
ssion  of  hankrupty  shall  be,  and  is  and  are  thereby 
iiged,  at  his  her  or  their  own  costs  and  expences,  to 
3  forth  and  prosecute  the  same,  until  an  assignee  or 
(ignees  shall  be  chosen  of  such  bankrupt's  estate  and 
BCts;  and  the  commissioners  to  be  named  in  any  such 
Bimission,  shall,  at  the  same  meeting  which  shall  be  ap- 
Inied  for  the  choice  of  assignees,  ascertain  such  costs, 
1   by  writing  under  their  hands,  shall  direct  and  order 


\  Rep.  »S3*  Say.  Cotti,    320.        *  5  Dumf  &  Eait,  694,  1  Eip.  Rep. 

X37.  S.  C. 
ag.  199.  innotU.  «  Uo^dy.  Maundy  T.  25  Geo,  III. 

^ornf.  &  East,  496.  but  lee  id.    K.  B. 
mcsi  Ida.  contra. 
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'^  the  assignee  or  assignees  of  such  bankrapf  s  estate,  what 
^  and  are  thereby  required,  to  pay  and  reimbane  aoch 
^'  titioning  creditor  or  creditors,  such  his  her  or  their 
*^  and  charges  as  aforesaid^  out  of  the  first  monies  or 
'<  of  the  said  bankrupt,  that  shall  be  got  in  and  received 
**  the  said  commission.'^    And  to  the  end  that  eommitsu 
bankrupt  may  be  carried  on  and  prosecuted  with  as  little 
pence  as  reasonably  may  be,  it  is  enacted,  by  §  46.  ci 
same  statute,  that  **  all  bills  of  fees  or  disbursements,  claii 
^*  or  demanded  by  any  solicitor,  clerk  or  attorney,  emph 
<<  under  any  commission  of  bankrupt,  shall  be   settlc^i, 
'*'  justed   and   certified,  by  one  of  the  masters  of  the 
''  of  Chancery ;  and  so  much  as  the  master  shall  certii 
**  be  due  to  such  clerk,  solicitor  or  attorney,  and  no 
*'  shall  be  paid   by  the  assignee  under  such  commissi 
On  this  latter  clause  it  has  been  doubted,  whether  an  att< 
can  maintain  an  action  for  business  done  under  a  coomiii 
of  bankrupt,  against  the  assignees,  one  month  after  he 
livered  a  copy  of  his  bill,  but  before  it  has  been  taxed 
master  in  Chancery*.    And  an  attorney's  bill,  for  obtaini 
bankrupt's  certificate,  must  be  signed  and  delivered  a 
before  he  can  sue  thereon*'. 

The  statute  2  Geo.  II.  c.  23.  §  23.  does  not,  we  have 
extend  to  any  bill  of  fees,  &c.  due  from  any  attorney 
licitor,  to  any  other  attorney  or  solicitor,  or  clerk  in 
but  every  such  attorney,  solicitor  or  clerk  in  court,  may 
such  remedies,  for  the  recovery  of  his  fees,  &c.  against 
other  attorney  or  solicitor,  as  he  might  have  done  befoi 
making  of  the  said  act.  And  there  is  a  case  in  Wilsan^i 
ports**,  where  a  judge  of  the  King's  Bench,  having  rrn 
order  to  refer  an  agent's  bill  to  be  taxed,  and  the  mi 
having  obeyed  it,  the  court  was  applied  to,  and  held 
order  was  irregular ;  the  master  declaring,  that  he  had 
taxed  a  bill  for  agency.     But  it  is  now  the  uniform 


*»Cainpb.  278. 

^  1  T^uat  321.  I  Roae,  Z19.  S.  C. 


^jtMiCf  319,  iou 
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imth  coortsS  to  refer  an  agent's  bill  to  be  taxed,  upon  the 
*s  bringing  into  court  the  sum  claimed  by  the  plain- 
It  is  not  necessary  however,  that  such  a  bill  should  be 
or  delivered,  before  the  commencement  of  an  action^ 
d  rwhere  business  has  been  done  by  an  attorney,  for  a  client 
m  afterwards  becomes  himself  an  attorney,  the  former  need 
k  deliver  a  bill  signed,  in  order  to  recover  his  costs% 

fjL  is  not  necessary  for  the  executor  or  administrator  of  an 
pmey  to  deliver  a  bill  of  costs,  for  business  done  by  his 
jlator  or  intestate,  before  the  commencement  of  an  action.'' ; 
irtatote  2  Geo.  II.  c.  23.  §  23.  being  confined  to  actions 
waght  by  the  attorney  himself,  and  not  extending  to  his  per- 
|al  representatives :  But  such  a  bill  may  be  referred  to  be 
pe4»  oa  the  defendant's  undertaking  to  pay  what  is  due^ 
attorney  delivered  his  bill,  and  after  his  death  application 
made  to  tax  it,  and  above  a  sixth  part  was  taken  ofi*;  it 
moved  that  the  executrix  might  pay  the  costs ;  but  the 
of  King's  Bench  held  that  she  should  not :  for  the  words 
le  act,  2  Geo.  IL  c.  23.  §  23.  impose  them  upon  t)ie 
ley  or  solicitor  only,  and  the  executrix  is  not  to 
le,  if  she  stand  upon  his  bill,  or  make  out  one  from  his 
foks^. 

Before  an  attorney's  bill  has  been  settled  and  paid,  it  may 
taxed,  as  a  matter  of  course,  at  any  distance  of  time*, 
after  it  has  been  settled  and  paid,  and  the  payment  has 
long  acquiesced  under,  the  courts  will  not  refer  it  to  be 
\^as  a  matter  of  course^.    So,  where  a  bond  had  been 


^BoBg.  igg,  200.    and    the  cases  Cat.  Pr.  C.  P.  $8. 

idtedy  mnBiu.  Grooau  Y.Synumdit  *  i  Salk.  89.  2  Str.  1056.  Say.  Costf, 

Geo.  III.  K.  B.  334,   5*  4  Taiuat.  724.  but  see  Cas. 

r.  199.  M  mutu.  Peake's  Cas.  P^.  C.  P.  58.  Barnes,  1x9.  122.  corim 

[Av.  i«3.  zEq>.Rep.  221.  tra. 

i  H.  Bbc.  589.    I   Esp.    Rep.  'aStr.  10 j6.  Say.  Costs,  32;. 

»  Par  Cur.  T.  34  Geo.  III.  K.  B. 

r  Rmard.  K.  B.  433.  Aodr.  276.  ^  Say.CostSi  323.  Doug.  199. 
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given  for  the  debt  five  years  before,  and  the  vouchers  had 

delivered  up,  the  court  of  Common  Pleas  would  not  refer 

bill  to  be  taxed;  saying,  an  attorney  at  this  rate  could  m 

be  safe\     And   it  is  a  general. rule,  that  an   attorney's 

cannot  be  taxed,  at  the  trial  of  an  action  brought  upon  it, 

after  verdict^;  for  if  the  business  vras  really  done,    (wl 

must  be  proved  at  the  trial,)  the  delay  of  the  defendant 

more  than  a  month,  in  objecting  to  the  quantum^  is  an  adminlj 

that  he  thinks  it  to  be  reasonable.     But  though  an  attoi 

bill  has  been  settled  and  paid,  yet  the  courts,  under 

circumstances,  will  refer  it  to  be  taxed ;  for  the  client  majl 

affidavit  shew  that  the  business  charged  was  never  perfoi 

or  that  the  charges  are  fraudulent :  And  where  that  is  the 

neither  payment,  nor  a  release,  nor  a  judgment  for  the 

due,  will  preclude  the  court  from  having  the  bill  taxed^ 

may  also  be  taxed,   though  there  was  a  special  agreei 

between  the  attorney  and  his  client,  that  the  former  si 

be  paid  for  his  time,  at  a  certain  rate  by  the  day,  besides^ 

expences'^ ;  or  though  he  has  obtained  a  warrant  of  attoi 

from  his  client,  for  confessing  judgment  for  the  money  due 

bis  bill,  and  has  entered  up  judgment  thereiipon% 


The  statute  2  Geo.  II.  c.  23.  §  23.  only  requires  the 
livery  of  a  bill,^  for  the  bringing  of  an  action ;  and  thei 
though  an  attorney  cannot  bring  an  action  on  his  bill, 
has  been  delivered  a  month,  that  circumstance  is  not  nec< 
to  enable  him  to  set  it  off.     But  he  must  not  produce  it  at] 
trial  by  surprise  :  It  is  sufficient  in  such  case,  to  deliver 
bill  time  enough  for  the  plaintiff  to  have  it  taxed  before, 
triaK.     The  delivery  of  a  former  bill  is  conclusive  evi( 


•C*i.  Pr.  C.  P.  109.  Pr.  Reg.  37. 
S,  C.  but  tec  I  Barnard*  K.  B.  144,  $• 

^Doug.  i99«  K.  B.  Barnes,  124. 
C-  P'  sAd  iee  2  Bos,  &  Pul.  237. 

^  Say.  Costs,  323,  Doug.  199.  S.  P. 
$i^  «ee  2  Atk,  295. 

f  &/•  Costs,  321.  2  Barnard.  K«B. 


164.  contra. 

^  Say.  Costs,  322. 

'Doug.    199.  in  malu*    Marit' 
wifif    adminutralrixf   t.   Wiadcft 
&c.  £•  23  Geo.  IIL  K.  B.  that 
X  Esp.  Bep.  499«  S.  P, 


AN  ATTORNEY'S  BILL.  325 

|ainst  an  increase  of  charge  in  a  subsequent  bill,  on  any  of 
he  tteaw  contained  in  it,  and  strong  presumptive  evidence 
ninst  any  additional  items;  but  if  there  were  any  real  errors 
ir  omission^  in  the  former  bill,  they  may  be  rectified\     And 

mistake  in  the  date  of  items  in  an  attorney *s  bill,  which  dots 

mblead,  will  not  vitiate  the  delivery^ 

The  month  mentioned  in  the  statute  is  construed  to  be  a 
month^.  And  where  a  bill  of  costs  is  delivered  to  the 
'f  it  must  be  left  with  him,  and  not  taken  back  again**. 
Te  two  persons  are  liable  to  an  attorney,  for  business 
on  their  joint  retainer,  it  is  sufficient  for  him  to  deliver 
»py  of  his  bill  to  one  of  them,  from  whom  he  received  his 
lotions,  and  to  whom  the  management  of  the  business 
left  by  the  other^ :  but  it  seems,  that  the  delivery  of  a 
of  the  bill  in  such  case,  to  the  one  who  did  not  inter- 
lie,  would  not  be  sufficient ;  for  he  cannot  be  considered 
having  authority  to  receive  it  for  both;  nor  is  he  likely  to 
what  foundation  there  is  for  the  charges  in  the  bilK.  And 
sre  a  party  in  a  cause  having  changed  his  attorney  in  the 
igress  of  it,  a  judge's  order  was  afterwards  obtained  by  the 
;ond  attorney,  for  the  delivery  of  a  bill  Vigned  by  the  first, 
his  fees  and  disbursements,  which  delivery  was  accordingly 
to  the  second  attorney,  this  was  holden,  by  a  majority 
the  judges  of  thfi  King's  Bench,  to  be  a  sufficient  delivery 
ftbe  bill  to  the  party  to  be  charged  therewith^  within  the  words 
meaning  of  the  statute,  so  as  to  enable  the  first  attorney 
bring  his  action  against  the  client  for  tlfe  amount  of  such 
K  If  the  bill  be  not  delivered  to  the  party,  it  must  be  left 
^  him  at  his  dwelling  house,  or  last  place  of  abode;  leaving 
at  the  compting  house  not  being  deemed  sufficient^.  In  an 
tion  on  an  attorney's  bill,  it  is  sufficient  to  give  in  evidence 


'  I  Bos.  A  Pul.  49.  437* 

»  4  Taont.  806.  '  2  Campb.  %'jj. 

'  5  Etp.  Rep-  x68.  *  12  East,  37a. 

I  I  H.  Blac.  390.  ;  2  Bos.  &  Pul.  343. 

I  a  Canpb.  277.  and  see  z  Campb. 
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a  judge's  order  to  tax  the  bill,  the  defendaDt*s  ondertaking  ( 
pay  what  should  appear  to  be  due,  and  the  master^s  attocaU 
thereupon* ;  and  the  nisi  prius  record  is  good  primd  faeie 
dence,  to  shew  that  the  action  was  not  commenced  till  the 
piration  of  a  month  after  the  delivery  of  the  bill^.  Bat  w1 
it  is  material  for  the  defendant  to  shew  that  the  action 
commenced  earlier  than  it  appears  to  have  been  by  the 
prius  record,  the  declaration  delivered  by  the  plaintiff  is 
missible  evidence"".  Where  an  attorney  has  regularly 
livered  a  bill  signed,  he  may  g^ve  a  copy  of  it  in  evid< 
without  proof  of  notice  to  produce  the  original** :  But 
a  duplicate  of  the  bill  be  kept,  the  plaintiff  cannot  give 
evidence  of  its  contents,  without  a  notice  to  produce  it% 

If  an  attorney  refuse  to  deliver  a  signed  bill  to  his  cli< 
the  latter  may  compel  him,  by  taking  out  a  summons  b< 
a  judge,  entitled  in  one  of  the  causes  in  which  he  was 
cemed ;  and  in  the  King's  Bench,  if  the  attorney,  on 
served  therewith,  do  not  attend,  an  order  will  be  made  for 
livering  it  within  a  reasonable  time.  In  the  Common 
three  summonses  are  necessary,  in  case  of  non-attendance, 
fore  an  order  can  be  obtained^  And  in  either  court,  if  d 
attorney  still  neglect  to  deliver  it,  the  order  should  be  mai 
a  rule  of  couit ;  and  on  serving  the  same,  and  making  affida 
thereof,  the  court  on  motion  will  grant  ail  attachment.  Ijl 
bill  being  delivered,  a  judge's  summons  may  be  obtained 
the  attorney  to  shew  cause,  why  it  should  not  be  refei 
the  master  in  the  King's  Bench,  or  one  of  the  prothonol 
in  the  Common  Fleas,  to  be  taxed ;  upon  which,  if  the 
torney  attend,  and  the  judge  think  it  reasonable,  he 
make  an  order  of  course  for  taxing  it,  on  an  undei 
signed  by  the  client  or  his  attorney,  in  the  judge's  book, 


•  7,  Campb.  496.  .  S.  C.  Peake'a  Evid.  %  Edit.  p.'io8» 

^  1  Bo«.  &  Pul.  263.  *  a  Campb.  1 10. 

«  fl  Campb.  497.  ».  5  Imp.  C.  P.  574. 

*aBot.&Pu].a37.  3  Esp.  Rep.  167. 
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ij  what  shall  appear  to  be  due  upon  sucli  taxation' :  And  in 
b  King's  Bench,  a  peremptory  order  will  be  made  in  like 
luiner,  npon  the  first  summons,  in  case  of  non-attendance^ ; 
It  io  the  Common  Pleas,  if  the  attorney  do  not  attend,  there 
■flt  be  three  summonses  taken  out,  and  an  affidavit  made  of 
le  service  and  attendance  thereon,  before  the  judge  will 
wke  an  order  exports.  But  in  neither  court,  can  the  client 
nre  a  sammons  for  delivery  of  the  bill,  and  taxing  it  together'* 
fhen  the  order  is  made,  a  copy  of  it  should  be  served,  with 
le  master's  or  prothonotary's  appointment  thereon,  to  tax 
IS  costs ;  and  in  the  King's  Bench,  by  a  late  rule%  **  on  every 
ppointment  to  be  made  by  the  master,  the  party  on  whom 
le  same  is  served*  shall  attend  such  appointment,  without 
ruting  for  a  second ;  or  in  default  thereof,  the  master  shall 
poceed  ex  parte,  on  the  first  appointment:'*  But  in  the 
jbmmon  Pleas,  it  is  said  there  must  be  three  appointments, 
I  case  of  non-attendance,  before  the  prothonotary  can  pro* 
ped  eje  parted  And  that  court  will  not  stay  proceedings  iu 
%  action  on  an  attorney's  bill,  brought  subsequent  to  tha 
pder  of  the  judge  of  another  court  for  its  taxation,  but  previous 
I  its  being  taxedS 
I 

\  If  a  sixth  part  of  the  bill  be  taken  off,  the  attorney  is  to 
|iy  the  costs  of  taxation ;  but  if  less,  the  costs  are  in  the  dis- 
Ihtion  of  the  court^.  In  the  exercise  of  this  discretion  how- 
ler, the  courts  are  governed  by  the  statute :  And  accordingly, 
ie  costs  of  taxation  have  been  always  reciprocally  given  to 
te  client  or  attorney,  as  a  sixth  part  has,  or  has  not  been 
ken  off*.  But  in  the  Common  Pleas,  an  attorney  is  not 
ible  to  pay  the  costs  of  taxing  his  bill,  where  the  deduction 


»  For  the  form  of  ao  undenaking  to  *  R.  H.  32  Geo.  Ill,  K.  B.  4  Durnf. 

r  jm  attorney's  bill  on  taxation,  in  the  &  East^  580% 

:clieqiicr,    tee  Append.  Chap.    XV.  'Imp.  C.  P.  j;^. 

17.  «  I  Boi.  &  Pol.  365. 

■»  Imp«K.B.  574.  ^  See  the statate,  4Mlf ,  3i9,* 

»  Inip.C.P.  5  75.  *Ca8.  Pr.  C.  P.  78.   Pr.  Reg.  36. 

'  l0p*K«B«  574*  Barots,  126.  Bamei,  118.  S.  C,  Id.  147,  8. 
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of  one  sixth  is  occasioDed,  not  by  the  particalar  items  hem^ 
taxed,  but  bj^  a  whole  branch  of  it  being  disallowed'.  Ifil 
client,  in  the  course  of  a  cause,  advance  money  to  his  4 
torney,  for  specific  disbursements  in  the  cause,  those  disbtuia 
ments  must  nevertheless  be  included  in  the  bill  of  cositi 
Therefore,  where  a  sum  was  deducted  upon  taxation,  less 
one  sixth  of  the  amount  of  the  bill  delivered,  including 
disbursements,  the  court  of  Common  Pleas  ordered  the  cl 
to  pay  the  costs  of  the  taxation\  And  in  that  court,  where 
order  is  obtained  for  taxing  an  attorney's  bill,  and  delivei 
up  all  papers,  &c.  upon  the  back  of  which  the  prothonol 
according  to  the  usual  practice,  indorses  his  aUacatuVj  the 
torney  is  entitled  in  the  first  instance  to  the  possession  of 
for  the  purpose  of  enforcing  payment  of  his  bili^. 

To  assist  the  attorney  in  recovering  his  costs,  he  has  9^ 
for  the  amount  of  his  bill,  upon  the  deeds  papers  and  writi 
of  his  client,  which  come  to  his  hands  in  the  course  of 
professional  employment;    and  until    bis   bill  be   paid, 
couit  will  not  order    them  to  be  delivered  up"*;  nor  can 
action  of  trover  or  detinue  be  maintained  for  them.    Therefo: 
where  A.  gave  his  attorney  a  specific  sum,  for  the  purpose 
satisfying  a  debt,  for  which  an  execution  had  issued  agai 
his  goods,  at  the  suit  of  JB.,  and  the  attorney  paid  the  mo 
to  B.^  who  thereupon  delivered  to  him  a  lease,  which 
been  deposited  by  A.  with  £.  as  a  security   for  the  d 
the  court  held,  that  the  attorney  had  a  lien  on  it,   for  his 
neral  balance  due  from  A.;  and  that  such  lien  was  not 
tinguished,  by  his  having  taken  acceptances  from  A^  for 
amount  of  that  balance,  before  the  lease  came  to  his 
some  of  those  acceptances  having  been  previously  dishono 
and  one  of  them  taken  up  by  the  attorney'.     But  the  li 
Mhich  an  attorney  has  on  the  papers  iu  his  hands,  is  only  com- 


-all.  Wac.  357.  "*  i  Li>-  P-  R.  14a.  3  DuTDf.  ft  Eld 
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te  with  the  right  which  the  party  delivering  them  has 
ttondn;  and  therefore  where  the  delivery  is  unautboria^^ 
lb  attorney  cannot  detain  them*. 

Ir 

^  An  attorney  has  also  a  lien  on  the  money  recovered  by  his 
pient,  for  his  bill  of  costs^.     If  the  money  come  to  his  hands^ 
may  retain  it,  to  the  amount  of  his  bill ;  he  may  stop  it 
finaomlic,  if  he  can  lay  hold  of  it :    If  he  apply  to  the  court, 
will  prevent  its  being  paid  over,  till  his  demand  issatisfied^ 
Lord  Mansfield  declared  he  was  inclined  to  go  still  further, 
to  hold,  that  if  the  attorney  give  notice  to  the  defendant, 
to  pay  the  money  recovered  by  hisclient,  till  his  bill  be  sa* 
led,  a  payment  by  the  defendant,   after  such  notice,  would 
in  his  own  wrong,  and  like  paying  a  debt  which  has  been 
Dgned,    after   notice**.     Accordingly    it   has    been  holden, 
if  the  defendant's  attorney  pay  to  the  plaintiff  the  debt  and 
recovered,  after  notice  from  the  plaintiff's  attorney  not 
so,  till  his  bill  has  been  first  satisfied,  the  former  is  liable 
ty  over  again  to  the  latter,  the  amount  of  his  lien  on  such 
^t  and  costs  of  the  suit*.     An  attorney  has  also  a  lien  upon 
awarded  in  favor  of  his  client,  as  well  as  ff  recovered 
f  judgment :  and  if  after  notice  to  the  defendant,  the  latter 
it  over  to  the  plaintiff,  the  plaintiff's  attorney  may  compel 
-paynrent  of  it  to  himself;  and  he  will  not  be  prejudiced 
a   collusive  release  from   the   plaintiff  to  the  defendant^ 
the  courts  will  not  go  beyond  these  limits :  And  there- 
ht    where   the    defendant,   not   having  had  any  notice  to 
^    contrary,    compromised    the  debt  and    costs    with   the 
lintiff,    before  his  attorney   had   been    paid,  the  court  of 
tag'^s    Bench  ''^pMld    not    oblige    the    defendant    to    pay 
us.     So  in  tb«^  Common  Fleas,  where  there  is  no  frartid. 


4  Taunt.  807.  '  Doug.  104.  i  H.  Blac.  122. 

3  Atk.  720.  4  Diirnf.  &  East,  124. .  '  Doug.  238. 

,  tee  %  P.  Wins.  460.  2  Vez.  25.  2  *  6  Durnf.  &  East,  ^61, 

.  1126.  3  Bur.  1313.  as  to  the  lien  'i  East,  464. 

^ers  oflSbit  court,  and  their  remedy  '  Doug.  238. 
the  reco?ery  of  costs. 


3tf  .OF  aztorney's  lien 


to    compromise  an   action  with  tk 

niiirvt    ooDsiiiitiDg  his    attorney*.      But  if  thi 

:ker    iirtioa  broogbt,  pay  the  debt  to  the  plaiw 

uwwieti^  of  the  attorney,   and  without  dig 

ft    .-wiftv  the  plaintiff  has  a  right  to   proceed  ii 

ur  cbe  recovery   of   them^     And   if  a  plaintil 

»tdi  ite  defendant's  bail   and  attorney,    to  depril 

oltoroey  of  his   costs,    by  settling  the    de|j 

^41^    v«.et^tiic  A  part  payment,  without  the  intervention  a 

4«    ;uttH'«    ciw   court  of  Common   Pleas    will  not   restraii 

%UM    rerti  proceeding  against  the  bail,  in  order  to  recov4 

>^<i.;4  .^^cii2^'.     But  if  the   plaintiff  and  defendant  collusivdj 

.^aj%i   -i!^   debt    and   costs   upon   an   execution,  in    order  I 

o^rHud  the   plaintiff's  attorney  of  his  costs,  the  latter  caa 

iw«  ^^Utf  out  a  second  execution  on  the  same  judgment,  I 

;^vv   Ills  costs,  but  must  apply   to  the  court"^.     As  a   i\irtlM! 

SECUi'ity  to  the  attorney,  he  cannot  be  changed  by  his  clienl 

vviUkhiI   leave  of  the  court,  or  order  of  a  judge,    on  pa] 

lucul  of  his  bill,  to  be  taxed  by   the  proper  officer*. 

lu  the  King^s  Bench,  where  the  defendant  applies  I 
^>i  off  the  debt  and  costs  in  one  action,  against  those  i 
Hiiolhrr,  the  court  in  general  will  not  suffer  it  to  be  dot 
Miild  tht)  attorney's  bill  be  first  discharged^  But  it  is  oti 
^uo  in  the  Common  Pleas;  where  the  attorney's  lien 
\\\H  roNt?4  \h  held  to  be  subject  to  the  equitable  claims 
v\l«t  bi'twocn  tlie  parties  in  the  caused  And  in  the  Kii 
lltMirh  it  was  holden,  that  the  plaintiff  might  set  off  inl 
hirutory  co.sts  in  the  same  cause,  payable  by  him  to  the 
Irnihuit,  against  the  debt  and  costs  recovered  by  him  on  the 


•  f  *\\%uuu  )4r.  I  Maule  &  Sel.  240* 
'-  ft  l'.i|>.  Kqi.  40.  <  2  Blac.  Rep.  826.  Say.  Costi,  % 

"  ;«  Nnw  Hrji.  C.  P.  99.  S.  C.  I  H.  Blac.  23.  217.  a  H. 

"  <;  THiiiif.^iy.   I  Marsh.  113.   S.C  440.  587.   2  Bos.  &  Pul.  28.  I 

-  I  l.il.r.  k.  141.  Doug.  217.  Rep.  C.  P.  22.   and  see  Lee's  F^ 

'  4  litiiiil.  A  Daiti  123,  4«  6Durnf.  Die.  i  V.p,  108,  9.  340)  41. 
4f    l>.i«t|  4/1.    8  Dumf.  &  East,  70. 
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of  the  cause ;  notwithstanding  the  objection  of  the  de- 
it's  attorney,  on  the  ground  of  his  lien,  which  only  at- 

on  the  general  result  of  the  cost8,  &c.  of  the  cause*. 
lere  the  plaintiff,  having  charged  the  defendant  in  execu- 
lied,  and  the  defendant's  wife  took  out  administration 

plaintiff,  the  court  of  King's  Bench  onlered  the  de« 
It  to  be  discharged  out  of  custody;  saying,  that  the 
ifTs  attorney  had  no  lien  on  the  judgment  for  his  costs^ 


att,  36a.  ^  aDurof.Sc  East,  407, 
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CHAP.  XIV. 


Of  the  Proceedings  in  Actions  against  Prisonebs, 
Custody  of  the  Sheriff,  6fc. ;  and  of  the  Af  arshai 
the  King's  Bench,  or  Warden  of  the  Fleet  Pris( 
with  the  Relief  they  are  entitled  to,  under  the  Lob 
Act,  &c. 

PRISONERS  in  general  may  be  considered  as  they 
in  custody  on  a  civil  or  criminal  account :  and  on  a  < 
account,  they  are  either  taken  or  detained  in  custody  of 
sheriffs  &c.  on^  mesne  process  before,  or  final  process  z 
judgment;  or  they  are  committed  to  the  custody  of 
marslml  of  the  King's  Bench,  or  warden  of  the  Fleet  pri 
on  a  cepi  corpus^  or  habeas  corpus^  or  surrender  in  dischs 
of  bail. 

In  treating  of  prisoners,  I  shall  consider,  first,  the  m 
of  proceeding  in  actions  against  them,  when  in  actual  < 
tody  of  the  sheriffs  &c.  previous  to  the  plea  j  secondly, 
writ  of  habeas  corpus^  and  manner  of  removing  prisoi 
under  it  into  the  custody  of  the  marshal  of  the  King's  Bg 
or  warden  of  the  Fleet  Prison  j  thirdly,  the  bill  against 
soners,  in  the  actual  or  supposed  custody  of  the  marshal, 
how  far  it  is  considered  as  the  commencement  of  the  s 
fourthly,  the  proceedings  in  actions  against  prisoners,  in 
actual  custody  of  the  marshal  or  warden,  previous  to  the  p 
fifthly,  the  proceeding  in  actions  against  them,  when  in  ac 
custody  of  the  sheriff*,  &c.  or  of  the  marshal  or  wardet^ 

*  Barnes,  392. 
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qnent  to  the  plea ;  and  lastly,  the  relief  they  are  entitled  to 
ider  the  Lords*  act,  and  other  acts  for  the  discharge  of  in- 
Irent  debtors. 

It  has  already  been  seen*,  that  when  the  defendant  is  ar- 
ested,  he  is  either  let  out  of  custody,  upon  giving  bail  to  the 
heriff,  or  an  attomey*s  undertaking  for  his  appearance,  or 
bpositing  in  the  sheriff's  hands,  the  sum  indorsed  on  the  writ, 
irtth  10/.  in  addition  to  answer  costs,  &c. ;  or  he  remains  in 
tody,  or  escapes,  or  is  rescued,  &c.  And  when  he  re- 
in custody  of  the  sJierifff  the  plaintiff  in  due  time  should 
-e  against  him  in  such  custody,  unless  he  be  removed  by 
corpuSf  to  the  custody  of  the  marslial  of  the  King's 
kcb,  or  warden  of  the  Fleet  Prison. 

Before  the  making  of  the  statute  4  &  5  W.  &  M.  c.  21. 
sre  conld  have  been  no  declaration  in  either  court,  against 
^defendant  in  custody  of  the  sheriffs  or  other  officer  by  whom 
was   arrested;  but  the  plaintiff  was  obliged  to  bring  a 
corpus  cum  cansd^  and  so  turn  him  over  to  the  custody 
the  marshal  or  warden,  in  order  to  charge  him  with  a  de- 
Ltion^     But  now,  by  the  above  statute,  which  was  passed 
relieve  plaintiffs  from  the  trouble  and  expence  of  bringing 
prisoners  by  habeas  carpus^ ,  *^  if  any  defendant  be  taken  or 
charged  in  custody,  at  the  suit  of  any  person,  upon  any  writ 
oat  of  any  of  the  courts  at  Westminster,  and  imprisoned  for 
want  of  sureties  for  his  appearance,  the  plaintiff  in  such 
i**^writ  nay,  before  the  end  of  the  next  term  after  such  writ 
ff  is  returnable,  declare  against  such  prisoner,    in  the  court 
1^  out  of  which  the  writ  issued,  whereupon  the  said  prisoner 
f  was  taken   and  imprisoned,   or  charged  in  custody;  and 
^  may  cause  a  true  copy  thereof  to  be  delivered  to  such  pri- 
^  soner,  or  to  the  gaoler  or  "keeper  of  the  prison  or  gaol,  in 


1^ 

f,  S2^  Reg.  3.  J  I.  (aj.  K.  B.  i  Wils.  ico. 


^  See   the  preamble  to    the   statute.    2  Bur.  1051.  i  Durnf.  &  East,  192. 
Bm  hL  i6i4»  f  XI.  R»E.  s  W.  &  M.       ^  z  Wils.  120.  i  Dumf.&^ast,  192. 
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*'  whose  custody  such  prisoner  shall  be  or  remain  :  to  wl 

**  declaration  the  said  prisoner  shall  appear  and  plead;  an 
such  prisoner  shall  not  appear  and  plead  to  the  same, 
plaintiff  in  such  case  shall  have  judgment,  in  such  mai 

'^  as  if  the  prisoner  had  appeared,  and  refused  to  answc 

**  plead  to  such  declaration.*' 

And  by  the  same  statute,  §  3.  '^  in  all  declarations  age 
*<  any  prisoner  detained  in  prison,  by  virtue  of  any  writ 
*'  process  issued  out  of  the  court  of  King's  Bench,  it  shal 
'^  alledged  in  custody  of  what  sheriff,  bailiff,  or  stewan 
**  any  franchise,  or  other  person  having  the  return  and  < 
^  cution  of  writs,  such  prisoner  shall  be,  at  the  time  of  i 
**  declaration,  by  virtue  of  the  process  of  the  said  court,  at 
**  suit  of  the  plaintiffs* ;  which  allegation  shall  be  as  good 
*^  effectual,  to  all  intents  and  purposes,  as  if  such  prisone 
**  prisoners  were  in  the  custody  of  the  marshal."  If  the 
claration  therefore  do  not  ailedge,  either  expressly  or  by 
plication,  in  what  custody  the  defendant  is  detained,  an* 
whose  suit^  it  will  be  bad  on  a  general  demurrer.  Thii 
legation  however  is  only  necessary,  where  the  plaintiff  ] 
ceeds  upon  a  bill  of  Middlesex  or  latitat,  &c.  or  by  altachn 
of  privilege,  in  the  Ring's  Bench ;  and  not  where  he  | 
ceeds  by  original  in  that  court,  or  by  action  in  the  Comi 
Pleas. 

Upon  this  statute,  a  defendant  in  the  actual  custody  of 
sheriff  or  other  officer,  may  be  proceeded  against  by  the  « 
plaintiff,  at  whose  suit  he  was  arrested,  or  by  a  third  pen 
by  the  former,  upon  the  original  caption,  by  the  latter  u 
a  subsequent  charge,  and  by  either  of  them,  upon  a  recap 
by  virtue  of  an  e^caj^e  warrant. 

\Vhen  tlie  defendant  is  taken  and  detained,  or  charges 
custody  of  the  sheriff,  &c.  the  statute  expressly  provides, 


^AfftwL  Cbtf.  XVI,  §  I,  kc     ^ alkU  iUjm.  1362.  i  Wib*  2x91  s 
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ie  pfadntifi  may  declare  against  him,  before  the  end  of  the 
met  term  after  the  process  is  returnable ;  and  by  rule  of  E. 
i'W.  &  M/  if  the  declaration  be  not  filed  in  the  Riiig*s  Bench, 
r  entered  and  left  in  the  office  in  the  Common  Fleas,  before 
le  Old  of  the  next  term  after  the  writ  or  process,  by  which 
le  prisoner  was  taken  or  charged  in  custody,  is  returnable, 
IB  prisoner  shall  be  discharged  in  the  King's  Bench,  on  filing 
mmcm  bail;  or,  in  the  Common  Fleas,  upon  entering  his 
ppearance  with  the  proper  oflicer,  by  a  writ  of  supersedeas 
mie  by    him,  according  to   the   ancient  practice   of  that 

lart^ 

I 

^Bat  a  sabsequent  rule,  of   the  court  of  King's  Bench% 

nog  rather  ambiguously  required,  that  if  the  defendant 

remain  in  custody  for   two  terms,  and  the  plaintiff 

not  declare  against  him  within  that  time,  the  defend- 

sboald  be  discharged  out  of  custody,  after  the  end  of  the 

term  after  such  imprisonment}  the  judges  of  that  court, 

droar  of  liberty,  determined,  that  where  a  defendant  was 

m  ofie  term,  on  a  writ  returnable  the  next,  the  term 

which  the  defendant  was  arrested  should  be  reckoned  as 

of  the  two  terms ;  and  consequently,  that  the  defendant 

bold  be  discharged,  for  want  of  a  declaration,  after  the  end 

Tthe  same  term  in  which  the  writ  was  returnable''.     This 

ractice  however  has  been  since  altered  ;  and  it  is  now  settled, 

preeably  to  the  letter  and  intention  of  the  statute,  that  *'  in 

all  cases  where  a  prisoner  is  taken  or  charged  in  custody, 

by  Hiesne  process  issuing   out  of  the  Kiug^s  Bench,  the 

pbuntiff  may  declare  against  him,  before  the  end  of  the  next 

term  after  the  return  of  the  process,  by  virtue  whereof  he 

was  taken  or  charged  in  custody^"    And  a  plaintiff  need 

^t  declare  against  a  prisoner  until  the  term  next  after  the 


*  Asr«  3'  f  ^*  ^'  ^*  ^  C*  P*  ^°^  ^^  ^3  ^^^*  I448,  4  Bur.  2o6o.  Cooi" 

tnt»  469.  I  Salk.  98.  S.  C.  /on  v.  Fonier,  T.  23  Geo*  III.  K.  B. 

k  R.  E.  5  W.  &  M.  Rr^.  y  §  6.  *  R,  H.  26  Geo.  III.  K.  B.  z  Blac 

F.  Rep,  1542, 3,  C.  P.  accord, 
f  ILT.aG€O.I.K.B. 
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return  of  the  writ,  even  though  there  was  time  in  the  term 
which  the  writ  was  sued  out,  to  have  made  it  retiuruabk 
that  term,  and  it  be  not  in  fact  made  returnable  until  the 
term\     The  term  however,  in  which  the  process  whereon 
defendant  was  arrested  is  returnable,  is  still  accounted  one^ 
the  two'terms ;  although  it  be  returnable  on  the  last  day 
the  term**.     And  the  plaintiff  cannot  declare  before  the 
of  the  process,  upon  which  the  defendant  was  taken  or  chai 
in  custody^. 

If  the  defendant  be  taken  and  detained,  or  chained* 
custody  of  the  sheriff,  &c.  for  a  bailable  cause  of  action,  a 
of  the  declaration  should  be  delivered  personally  to  the 
fendant,  or  left  for  him  with  the  gaoler  or  keeper  of  the 
or  prison,  in  whose  custody  he  is  confined,  before  the  end 
the  next  term  after  the  return  of  the  process"* :  And  if 
gaoler  or  keeper  of  a  prison,  having  received  a  copy  of  a 
claration  against  any  prisoner  in  his  custody,  shall  sap] 
the  same,  and  not  deliver  it  forthwith  unto  such  prii 
an  attachment  shall  be  issued  against  him^.  It  ia  not 
cient,  where  the  defendant  is  a  prisoner  in  custody  of 
sheriff,  &c.  to  file  or  enter  a  declaration  in  the  office,  to  wl 
the  defendant  is  not  obliged  to  plead,  and  on  which  il^ 
plaintiff  cannot  take  a  regular  judgment^:  And  in  the  CSoJ^ 
mon  Pleas,  if  a  defendant  in  custody  employ  an  attoi 
merely  for  the  purpose  of  putting  in  bail,  the  delivery 
declaration  to  such  attorney  is  not  sufficients  But  it  is 
necessary,  in  that  court,  to  enter  the  declaration  with  the 
thonotary ,  before  the  delivery  thereof  to  the  prisoner ;  it 
sufficient,  if  it  be  entered  at  any  time  before  the  givkig 
rule  to  ap[>ear  and  plead''.    And  in  the  King's  Bench,  if 


•  6  Durnf.  &  East,  547,  «  R.  E.  j  W.  &  M.  Rig.  3.  §  7. 
•'  R.  T,  a  Geo.  I.  (a.J  K.  B,  B.  &  C.  P. 

'  \i.  E.  5  W.  &  M.  Reg.  3.  J  I.  £•  '  I  Str.  474.  i  Bos.&  Pol,  £35, 

U.  6c  C.  P.  «  I  Taiinu  493. 

*  *S(.nt.  4  8e  s  W.&  M.  c.  ai*  i  Bos.  ^  Barnes,  37a.  Pr.  Reg.  5a9. 
A'  I'ul.  $)$.  Fr.C.F,  ii4«  I  Soi.«JM,  539. 
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bat  be  nerwed  id  custody  of  the  sheriff,  &c.  with  a 
f  procefli^  at  the  tiiit  of  the  Mme  or  a  different  plaiotiff^ 
at  necessary  that  a  copy  of  the  declaration  should  be 
«d  persQiiaUy  to  the  defendanty  or  left  for  him  with  the 
or  tomkey ;  but  it  may  be  delivered  or  filed^  absolutely 
leiie  essr*  and  the  plaintiff  may  proceed  thereon,  as  if  the 
aat  were  at  lai^e\ 

plaintiff  having  declared^  an  affidavit  should  be  made, 
ed  with  the  clerk  of  the  rules,  in  the  King^s  Bench, 
the  first  day  of  the  ensuing  term^  stating  the  delivery 
ipy  of  the  declaration,  and  the  time  when,  and  person 
«B»  the  same  was  delivered"" ;  if  to  a  gaoler  or  turnkey^ 
I  acknowledged  the  defendant  was  then  a  prisoner  in 
tody^ ;  and  that  the  defendant  waa  arrested,  or  charged 
odjf  by  process  of  this  court,  returnable  before  the  de- 
of  the  copy^    The  time  when  such  affidavit  was  filed 

be  entered  thereon,  by  the  clerk  of  the  rules,  and  a 
f  it  predoced  to  the  master,  before  judgments  Hence 
rceasary,  and  usual  in  the  King's  Bench,  where  the  de- 
t  ia  in  custody  of  the  sheriff,  &c.  to  have  tkree  copies 
declaration ;  one  to  be  delivered  to  the  defendant,  or 

him  with  the  gaoler  or  turnkey,  who  should  be  asked 
defendant  be  a  prisoner  at  the  plaintiff's  suit ;  another 
innexed  to  the  original  affidavit  of  such  delivery,  and 
ith  the  clerk  of  the  rules ;  and  a  third,  to  be  annexed 
Stce  copy  of  such  affidavit :  On  this  last  copy,  a  rule  is 
rstb  the  derk  of  the  rules,  for  the  defendant  to  appear 
ad ;  and  in  default  thereof^  judganent  may  be  signedS 
Common  Pleas,  the  affidavit  of  the  delivery  of  a  copy 
declara^ott,  8ic.  should  be  made  and  filed  with  one  of 
ondaries,  before  the  end  of  twenty  days  after  the  term 


m^^i^mm^mm 


imf.  &    Bate,    X92.    huk  9te  §  6» 

^s.  «•  R,  E.  s  W.  A  M.  Xeg.  3.  J  s.  faj 

.  26  Geo.  IIL  K.  B.  K.  B. 
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in  which  the  writ  or  process  was  returnable.  Easier  ter 
cepted,  and  within  ten  days  after  Easter  term*:  and  ii 
court,  the  production  of  a  copy  of  the  affidavit  to  the  p 
notary  being  dispensed  with*",  it  is  only  necessary  to  hai 
copies  of  the  declaration ;  one  to  be  delivered  ta  the  d< 
ant,  or  left  for  him  with  the  gaoler  or  turnkey,  and  the 
to  be  annexed  to  an  affidavit  of  such  delivery ;  upon 
latter  copy,  the  secondary  will  give  a  rule  for  the  defends 
appearand  plead. 

The  mode  of  cluirgiiig  a  defendant  in  the  actual  cusU 
the  sheriff,  &c.  for  a  bailable  canse  of  action,  is  by  maki 
an  affidavit  thereof,  and  suing  out  processt  which  shoii 
duly  marked  or  indorsed  for  bail,  and  left  at  the  shi 
office.  But  if  the  cadse  of  action  be  not  bailable,  the 
plaintiff,  or  a  third  person,  may  proceed  against  the  defei 
as  if  he  were  at  large,  by  serving  him  with  a  copy  e( 
cess^.  But  neither  the  plaintiff  nor  a  third  person  can  c 
a  prisoner  with  a  declaration  or  execution^  in  a  ctvtY  a 
when  he  is  in  custody  of  the  sheriff^  or  in  any  other  cm 
on  a  criminal  account,  without  leave  of  the  court%  or  a  j 
And  a  prisoner  in  custody  on  an  attachment  for  a  conb 
is  holden  to  be  a  prisoner  in  custody  on  a  criminal  ace 
within  the  meaning  of  this  rule^  But  if  he  accept  a  dei 
tion,  and  suffer  judgment  to  go  against  him,  without  com{ 
ing,  he  has  waived  the  advantage  which  he  might  bave,t 
of  the  irregularity,  and  shall  be  bound  by  it'.  And  a  p 
in  custody  under  an  attachment,  for  non-payment  of  < 
may  be  charged  with  an  execution  in  a  different  actio 
a  matter  of  course^.  And  one  who  is  attainted  of  felon 
even  treason,  may  be  charged  with  a  civil  action,  by  lea' 


•  R.   E.  5  W.  &  M.  Reg.  3.  §  6*    Lew.  124.  i  Sid.  i^^  S.  C.  i 
C.  P.  146.    I  Salt.  3ij*  R.  T.  a  C 

*»  Irop.C.  P.67i.6ji7,  8.  fa.)' 

•  I   Durnf.  &   East,   19a.  but  «ee        ^  Cm.  Pu  CL  P.  %7.  ft,  Reg^ 
Damci,  391,  «  Cas.Pr.'jC.P.*  ^*j. 

*•  Pr.  Reg.  325.  '  •*  4  burnt  &  East,  j  i6, 

•  T.  Kaynu  $8.  1  Sid.  90,  S.  C.  i 
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Hirt  or  a  judge ;  so  as  it  be  not  to  defeat  the  effect  of 
Bgf  s  pardon,  by  disabling'  him  from  going  abroad\  But 
«irt  of  Common  Pleas  will  not  grant  a  habeas  corpus f  to 
op  a  prisoner  in  custody  on  a  criminal  account,  in  order 
e  him  charged  with  a  declaration  in  a  civil  action. 

tere  a  defendant,  being  a  prisoner  in  custody  of  the  mar- 
upon  mesne  process,  shall  be  taken  and  detained  in 
y  of  any  sheriff,  by  virtue  of  a  judge's  warrant  for  an 
'y  the  plaintiff  shall  declare  against  him  in  custody  of 
iheriff,  before  the  end  of  the  second  term  after  such 
;  and  detaining ;  otherwise  a  siqfersedeas  maybe  made 
ch  defendani*".  And  in  the  Common  Pleas,  >  where  the 
lant  bad  been  previously  rendered  to  the: Fleet  prison, 
:>Drt  held,  that  the  time  of  his  re*caption^  or  coming 
into  prison,  should  be  looked  upon  as  the  time  of  the 


t  times  of  appearing  and  pleadingf  when  the  defend- 
in  custody  of  the  sheriff,  &c.  are  regulated  as  follows: 
'*  apofi  every  arrest  by  mesne  process  out  of  either 
rt,  returnable  the  first  day  of  £aster  or  Michaelmas 
3,  if  a  copy  of  the  declaration  be  delivered  agiiinst  the 
ndant,  before  one  month  from  the  day  of  Easter,:or  the 
row  of  All  Souls,'*  (that  is,  before  the  third  return  of 
'  term,  or  of  Michaelmas  term,  as  it  then  stood^,)  '^  and 
laTit  thereof  made  and  filed,  and  the  defendant  do  not 
ear  before  the  end  of  ten  days  after  Jibose  terms  retpec- 
ty,  judgment  may  be  entered  againsthtm,  if  roles  have 
1  given:  but  if  he  appear  within  that  time,  he  shall 
ari  until  the  next  term ;  unless  the  action  be  in  Xftm- 
or  Middlesex,  and  the  defendant  be  in  prison  within 


ilk.  500.  7  Mod.  1J3.  2  Ld.        '' R.  T.  6  Ann.  K.  B.  and  0ee  6  Mod, 
848,  8.  C.  lif.  1572.   2  Sir.    21. 254. 
C.  Cas.  temp.  Hardw.  190.  i         ^  Barnes,  382. 
-p.  30.  X  Will.  217.  Fost.  61.        ^  This  term  having  been  since  short- 
New  Rep.  C.  P.  246.  ened,  bv  the  statute  24  Geo.  II.  c.  48. 
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^'  fif^  milas  of  Ldudoti  or  (f>«<mv2i5fer  ;  la  which  catt,  thoii|| 
'^  Ire  appew  befove  the  expiration  of  that  time,  ha  shall  ple^ 
^  tnra  do]r&  before  the  esuovut  day  of  thf  next  teroi:  a«d  ia^j 
*^  faaait  thereof  ralea  having  been  given^  jiidgnient  may  bt  f 
tered  gainst  kua  as  aforei9aid\'* 


ft< 


That  '^  if  a  copy  of  the  declaitation  be  delivered  again 
^^  suoh  defendant,  on  or  after  one  month  from  the  day 
<<  £aflter  ia.  Eastar  term,  or  the   morrow  of  All    Souls  . 
'^  Michaelmas  term^  or  in  Bilairy  or  Trinity  term,  and  ths| 
^  opon  the  plaintiff  give  mles  to  appear  and  answer, 
'^  the  defendant  aippeav  two  days  before  the  essoin  day  o|( 
'^  next  term,  he  shatt  imparl  antil  the  next  term ;  but  if ^ 
^^  do  not  appear  within  that  tiaae,  judgment  may  be 
"  against  himV* 

And  that  '^  if  a  writ  be  returnable  in  an^  term,  and  a 
"  of  the  declaration  have  been  delivered  before  the 
**  day  of  the  next  term,  the  plaintiff  in  such  next  term 
<<  give  rules  to  appear  and  answer  i  And  if  the  deieodi 
*<  not  appear  and  plead  npon  the  expiration  of  the  roles,  ji 
^*  ment  shall  be  given  against  him^." 


When  the  defendant  is  in  custody  of  the  sheriff.  See. 
demand  of  a  plea  is  unnecessary^    And  where  a  plea  is 
by  the  defendant,  at  an  earlier  time  than  by  the  rales  of] 
court  he  is  compellable  to  plead,  he  must,  in  qrd^r  to  pi 
surprise,  give  nofeioe  of  his  plea* :  But  no  such  notice  ii 
quired^  where  the  plea  is  filed  iu  regular  time^     And  iil 
Common  Fleas,  where  a  declaration  was  delivered  ta  a 
ioner  in  gaoK  indorsed  with  a  notice  to  plead  in  eight 
plea  pleaded  before  the  declaration  was  filed  is  goodF. 


•  IL  £•  s  W.  &  M,  Rt^.  3.  §  3.  K.  367. 

B.  ft  C.  P.  «  4  Dnrnr.  &  Etst,  664.  8 

^  //.  $  4.  K.B.&  C  P.  East, 596. 

•  M  5  J*  K*  B.  &  C.  P.  '  S  Durof.  &  Ea«ta  473. 
^  I  JHnS.  St  Katt,  591.  6  Ouref.        <  4  Taaot  545. 

&  Emi,  534*  but  ace  a  Boa.  &  Pul. 


.\ 


AGAINST  3PUSONGRS9  &C.  841 

IImt  raspecti^  tbe  prooeedii^fi  sulMequent  to  the  dedaration, 
init  m  defendant  in  costodjr  of  the  sheriff,  fcc.  are  gimilar 
lihe  pixieeedings  a|^ainst  him,  \¥hen  in  coetody  of  the  mar- 
■I  or  warden ;  which  will  be  treated  of  in  a  subteqttent 
Ht  of  this  chapter. 


\ 

\ 

^t  wUl  next  be  proper  to  consider  the  writ  of  habeas  corpuSf 

the  manner  of  removing  prisoners  under  ity  into  the  pos- 

of  tlie  marshal  of  the  King^s  Bench,  or  warden  of  the 

prison ;  after  which  the  remaining  subjects  of  this  ehap- 

riU  be  treated  of  in  their  proper  order. 

le  writ  of  habeas  corpus  lies  in  civil  or  criminal  cases : 
iio  ewil  cases,  'it  is  used  to  remove  the  defendant  from  one 
ty  to  another,  as  from  the  custody  of  the  sheriff,  or  other 
by  whom  he  was  arrestedi  into  the  custody  of  the  mar- 
or  warden ;  or  from  the  custody  of  the  marshal  into  that 
warden,  or  vice  versa ;  or  from  the  prison  of  ao  in- 
court  If  tbe  defendant  be  a  prisoner  in  the  King's 
Hch  or  Fleet  prison,  by  process  of  the  same  court,  he  may 
broogbt  ap  by  rule;  but  if  he  be  in  custody  under  tt^  fro* 
s  of  another  court,  there  must  be  a  habeas  carpw^. 

the  writ  of  habeas  corpus^  in  ciml  cases,  is  a  judicial  writ, 
|Miaed  to  issue  out  of  the  King^s  Bench^,  or  {H'Othonotaries 
00  ;  commanding  the  sheriff,  or  other  officer  to  whom  it  is 
pcted,  to  have  the  body  of  the  defendant,  together  with  the 
^^aikd  cause  of  taking  and  detaining  him,  before  the  court 
a  jodge,  on  a  day  certain  in  term-time,  or  immediatij  to 
mer  or  satisfy  the  plaintiff,  or  generally,  to  do  and  receive 
at  tha  court  oc  judge  shall  consider  of  him.  Hence  it  i& 
ladj  according  to  tbe  subject  matter,  a  writ  of  habeas  cor^ 


Barnes,  385.  knd  aee  the  case  of  tke    C.  P.  Inip.C.  P.  $70,  71* 
g  T.  l/sifitvUk,  T.  31  Geo.  in.      .!:sBur.777. 
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pus  ad  respondendum^  ad  satisfaciendum,  or  ad  /ocieHdum  i 
r^piendum^ ;  though  the  latter  is  more  commonly  called- 
habeas  corpus  cum  causd :  And  it  is  grantable  of  common  rq[i 
at  all  times,  whether  in  term  or  vacation,  without  any  molt 
in  court^. 

The  writ  of  habeas  corpus  cum  causd''  lies  for  the  defendi 
to  remove  himself,  or  for  the  plaintiff  to  remove  him,  from  t 
custody  of  the  sheriff  or  other  officer  by  whom  he  was  arresti 
into  the  custody  of  the  marshal  of  the  King's  Bendi, 
warden  of  the  Fleet  prison.  At  common  law,  when  a  defei 
ant- was  arrested,  and  detained  or  charged  in  custody  of< 
bhertff  oir  other  officer,  for  want  of  bail,  upon  mesne  procesill 
the  plaintiff  did  not,  within  two  terms,  cause  him  to  bebroog 
vpy  by  writ  of  habeas  corpus  cum  causd,  and  comm'itted|< 
that  he  might  declare  against  him  in  the  custody  of  the  nl 
shal  or  warden,  the  defendant  was  entitled  to  bis  discbai 
on  common  bail  or  appearance^.  This  mode  of  proci 
was  altered  by  the  statute  4  &  5  W.  &  M.  c.  21.  wl 
enables  the  plaintiff  to  declare  against  the  defendant  in 
tody  of  the  sheriff,  or  other  officer  who  arrested  him*, 
still  at  liberty,  however,  to  remove  the  defendant^  by  writ' 
habeas  corpus  cum  causd,  from  the  custody  of  the  sheriff' 
other  officer,  into' the  custody  of  the  marshal  or  warden,  at 
time  before  or  after  judgment^ 

This  writ  also  lies  for  the  bail  of  the  defendant  to 
him  up,  atid  surrender  him  in  their  discharge,  to  the 
of  the  marshal  of  the  King's  Bench,  or  warden  of  the 
prison ;  and  that,  whether  the  defendant  be  in  custody  ii 
civil  suit,  or  on  a  criminal  account'.     And  under  it,  the 


i 

*  (^.  Brcv.  no.    112.  Tka.  Brev.  i&o.  2  Bor.   105 u  i    Domf.  &  fij 
J31.  192. 

^  I  Lev.  I.  2  Mod.  }o6..  •  jfnte,  333. 

*  Append.  Chap.  XVL  J  8,  9.  '  i  Salk.  354.  2  Stf.  1262.  Say.  1 
**  R.  M.  1654.  J  u.  R.E.  s  W.  &  154.  3  Bur.  1875. 

M.  Reg.  3.  §  I.  (a).  K.  B.  1  Wits.  e^  7Durnf,  &  East,  226.  tsEam 
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either  commit  the  defendant  to  the  custody  of  the  mar- 
w  wardeoy  or  remand  him  to  his  former  custody.  In 
ral,  they  will  commit  him  to  the  custody  of  the  marshal 
arden.  But  where  the  defendant  is  in  custody  on  a  cri* 
I  account,  the  court  will  remand  him  to  his  former  cus- 
':  And  where  an  impressed  man,  not  bein^  liable  to  be 
1  out  of  the  king^'s  service  by  any  process,  other  than  for 
t  cri  iiinal  matter*  was  brought  up  by  the  keeper  of  the 
>y,  to  be  surrendered  in  discharge  of  his  bail,  the  court  of 
fa  Bench  first  committed  him  to  the  custody  of  the  mar* 
end  then  ordered  him  to  be  delivered  instanier  to  the 
er  of  the  Saroy ;  which  was  done,  and  an  exoneretur  en- 
I  OD  the  baiUpiece^.  The  habeas  corpus  in  such  case  is 
d  on  the  crown  side  of  the  court  of  King's  Bench;  on 
h  side  also  must  be  taken  out  the  subsequent  rule  for  his 
oder  in  the  action,  bis  commitment  pro  forma  to  the 
bal,  and  his  re-commitment  to  his  former  custody,  charg- 
ith  the  several  matters  against  him^  And  as  the  court 
ommon  Pleas  cannot  change  the  custody,  they  will  not 
;  a  habeas  corpus,  to  bring  up  a  prisoner  in  custody  on  a 
nal  account,  in  order  to  have  liim  charged  with  a  decla- 
1  in  a  dvU  action^* 

here  the  crown  is  concerned,  the  courts  will  not^  in 
ral,  change  the  custody,  without  the  express  consent  of 
ficersf.  But  where  a  defendant,  being  charged  in  cus- 
upon  an  extent  or  information^  or  for  a  contempt  in  not 
\g  the  king's  debt,  is  brought  up  to  the  court  of  King's 
;h,  on  a  habeas  corpus^  to  be  surrendered  in  <lischarge  of 
ail,  and  it  appears  that  the  civil  action  in  which  he  was 
d  was  commenced  before  the  other  proceedings,  and  the 
;  are  satisfied  that  it  is  for  a  just  debt^  and  the  application 
f  made  by  the  bail,  they  will  commit  him,  as  their  pri« 


Scr.  13 1 7*  but  see  4  Bun  2034.  ^  Rex  v.  Pedlej^  T.  aj  Geo.  III. 

Bur.  339.  K.  B.  Barnes,  385.  388.  C.  P.  5  Taunu 
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soner,  to  the  custody  of  the  marshal :  For  by  die  25  Edw.  I 
c.  19.  *^  the  king's  debtors  shall  not  be  protected  f rom  t 
^'  proceedings  of  their  other  creditors  against  them*/*  \ 
attorney  general,  however,  may  have  a  habetu  corpmi  to 
mand  the  defendant^.  In  the  Common  Pleas,  where  i4.  ^ 
arrested  and  held  to  bail  in  a  civil  action,  after  which  an 
tent  issued  against  him  at  the  suit  of  the  crown,  and  he  ^ 
thereupon  committed  to  the  custody  of  the  sherifis  of  LomA 
on  an  application  to  the  court  by  the  bail  for  relief,  it  ' 
holden,  ist,  that  the  bail  were  not  intitled  to  enter  an  exam 
iur  on  the  bail-piece;  2dly,  the  crown  having  reAised  its  c 
sent  to  the  defendant's  being  surrendered,  unless  he  shooM 
immediately  remanded  to  the  custody  of  the  marshal,  1 
this  court  would  have  no  authority  so  to  remand  him,  a 
he  had  been  surrendered  to  the  warden  of  the  Fleet;  \ 
3dly,  that  the  bail  could  not  surrender  the  defendant  by  Ad 
corpus^  as  a  matter  of  right,  without  the  consent  of  the  croi 
But  the  court  expressed  their  readiness  to  g^ve  the  bail  t 
for  surrendering  the  defendant^ 

The  writ  of  habeas  corpus  cum  causa  should  be  directec 
the  sheriff,  or  other  officer  in  whose  custody  the  defendan 
detained ;  and  there  is  an  old  rule  of  both  courts'',  direct 
it  to  be  made  returnable  in  court,  at  a  day  certain  in  tei 
unless  directed  to  the  sheriffs  of  London  or  MiddUsex, 
unless  it  be  to  deliver  over  the  defendant  in  discharge  «( 
bail.  But  this  rule  having  fallen  into  disase,  the  writ  is  i 
made  returnable  before  the  chief  justice  at  his  chambers, 
mediate;  and  under  it  the  defendant  should  be  brought 
custody,  according  to  the  writ,  in  due  and  convenient  tii 
without  being  permitted  to  wander  abroad,  under  preteno 
such  writ'.     And  though  the  writ  be  returnable  before 


•  1  Salk,  353.  I  Str.  641.  x  Wil«.  C.P. 

248.  1  Bur.  339.  *  3  Bur,  1875,  ^* 

^  I  Wils.  348.  Barnes,  388.  '  R.  M.  1654.  f  7.  K.  &.  u 

«  S  Taunt.  503.  i  Marah.  166.  S.  C.  IL  M,  a8  Car.  IJ.  K.  B.  E«  M.  i 

t  R.  M.   1654.  j  7.  K«  B.  $  10.  f  iQ,  C.  P. 
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Jwtieet  yet  any  of  the  other  judges  in  his  absence,  mny 
■it  the  defendant  to  the  prison  of  the  court*.  The  usual 
ance  to  the  sheriff,  for  bringing  up  n  defendant  on  a 
Kf  cmrpmM  from  the  county  gaol,  is  one  shilling  per  mile^; 
if  tiie  defendant  will  not  pay  the  sheriff  his  charges,  the 
remand  him'* 


ben  the  defendant,  being  charged  with  process  issuing 
f  the  court  of  King*8  Bench,  is  removed  hefott  declara- 
from  the  custody  of  the  sheriff  or  marshal  to  the  Fleet 
n,  the  plaintiff  cannot  proceed  further  in  that  court ;  but 
either  declare  against  him  in  the  Common  Pleas,  or  re- 
\  him  into  the  custody  of  the  marshal,  by  writ  of  habeas 
IS  ad  respondendum^ y  in  order  to  charge  him  with  a  de- 
tion*.  So  where  the  defendant,  being  charged  with  pro* 
iasning  out  of  the  court  of  Common  Pleas,  is  removed 
e  declaration,  from  the  custody  of  the  sheriff  or  warden 
e  Ring's  Bench  prison,  the  plaintiff  cannot  proceed  fur- 
in  the  latter  court;  but  must  either  declare  against  him 
e  King's  Bench,  or  remove  him  into  the  custody  of  the 
en,  by  writ  of  habeas  corpus  ad  respondendum.  This 
also  lies  for  a  third  person,  to  remove  a  defendant  from 
Pleetf  or  prison  of  an  inferior  court,  in  order  to  charge 
with  a  declaration  in  the  King's  Bench^  But  then, 
\  roast  be  something  to  charge  him  with,  either  in  the 
of  the  habeas  corpus  or  return,  or  ready  in  court  upon 
f ing  him  up».  The  writ  of  habeas  corpus  ad  respondent 
should  be  directed  to  the  warden  of  the  Fleets  or  keeper 
I  inferior  prison,  returnable  at  a  day  certain  in  court ;  and 
be  as  good  cause  of  detainer,  as  a  writ  of  capias  ad  res- 


mes,  20.  {•  402. 

1 377.  '  3  Bac.  Abr.  %.  2  LiU  P.  R«  4*  Sty. 
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pomdeudum\  '  But  this  writ  does  not  lie  for  the  plaintiff 
inferior  court,  to  remove  the  body  of  the  defendant  ii: 
King's  Bench,  to  answer  to  a  new  action  there^  for  tb 
debt^.  And  a  prisoner,  under  criminal  process  in  the 
of  correction,  &c.  cannot  be  brought  up  by  luiLeas  cor 
respondendum,  for  the  purpose  of  being  charged  witi 
claration  on  a  bailable  writ,  and  re-committed  to  his 
custody  so  charged"". 

When  the  defendant  is  removed  a/ler  declaration,  fn 
custody  of  the  sheriff  or  marshal,  to  the  Fleet  prise 
plaintiff  should  proceed  to  judgment  against  him  in  the  '. 
Bench,  and  then  remove  him  into  the  custody  of  the  m 
by  writ  of  habeas  corpus  ad  salis/aciendilmf  in  order  to  < 
him  in  execution^.  And  so  vice  versd,  if  a  prisoner 
Fleet,  charged  with  a  declaration  in  the  Common  Pie; 
move  himself  by  habeas  corpus  to  the  custody  of  the  m; 
the  plaintiff  must  proceed  to  judgment  in  the  Comuion 
and  then  carry  him  back  by  habeas  corpus  ad  satis)  ack 
to  charge  him  in  execution\  This  writ  is  also  used 
ordinary  mode  of  charging  the  defendant  in  execution. 
Common  Pleas,  when  a  prisoner  in  the  Fleet :  and  it  : 
be  directed  and  returnable  in  the  same  manner  as  th( 
of  habeas  corpus  ad  respondendum;  and  the  number  < 
judgment  roll  indorsed  thereon,  by  the  attorney  wh< 
it  out^ 


Under  one  or  other  of  these  writs,  a  defendant  may 
moved  from  any  civil  custody,  into  that  of  the   marsi 
warden.     If  he  be   already  in  custody  of  the  sheriff*, 
process  of  the  same  court,  he  has  only  to  sue  out  a  m 

'R.  M*  i6s4«  §  ;.  K.  B.  §  lo.  K.  B.  2  Str.  1153.  Barnes,  3I 
C.  P*  .see  Append.  Chap.  XVI.  §  i£, 

^  Cowp.  1 16.  and  see  Cas.  Pr.  C  P.  «  R.  T.  2  Geo.  I.  {6  J  K.  ] 
J.  Pr.Reg.  ai6.  'R.  M.  1654.  §   7.  R.  T. 

•9  East,  154.  I.    fb.J   K.  B.  R.  M.  1654, 

*  I  Sid.  100.  R.  T.  a  Geo.  I.  (h,J    C.  P. 
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4afeaf  c&rjms  cum  causa,  and  deliver  it  to  the  sheriff;  under 
>»hich  he  will  be  removed,  as  a  matter  of  course,  on  paying 
jik  usual  fees:  And  he  may  be  removed,  in  like  manner,  from 
prison  of  an  inferior  court.  But  if  he  be  in  custody  of 
sheriff,  under  the  process  of  another  superior  court,  a 
lilabie  writ  .must  be  taken  out  agaiust  him,  in  the  court  to 
prison  of  which  it  is  intended  to  remove  him,  and  lodged 
the  sheriff's  office,  as  a  foundation  for  his  commitment  ou 
habeas  corpus.  Where  he  is  in  custody  of  the  marshal  or 
m,  under  process  of  both  courts,  he  may  be  removed, 
[t  matter  of  course,  on  suing  ont  a  writ  of  luiheas  corpus 
coMsd;  but  where  he  is  detained  upon  process  of  atiother 
only,  the  practice  is,  to  sue  out  a  bailable  writ  against 
and  put  in  bail  above  thereon,  in  the  court  to  the  prison 
which  he  is  intended  to  be  removed;  and  then  to  bring  a 
it  of  habeas  corptis  cum  causiU  in  order  to  surrender  him  in 
charge  of  his  bail :  or  he  may  be  removed,  in  term  time,  by 
r  habeas  corpus  ad  respondetidumf  returnable  in  court 
a  day  certain,  upon  which  he  must  be  charged  in  court 
kith  a  declaration,  an  affidavit  being  first  made  of  a  bailable 
lose  of  action. 

'.  If  a  prisoner  be  removed  from  the  custody  of  the  warden  of 

ke  Fleet  to  the  King's  Bench  prison,  by  writ  of  habeas  corpus, 

S  must  remain  in  such  prison,  and  shall  not  be  set  at  liberty, 

Btil  he  hath  paid  the  prison  fees  due  to  the  warden  of  the 

leet*.     On  a  removal  by  writ  of  habeas  corpus  ad  respon- 

buftim  to  the   King's  Bench  or  Fleet  prison,  the  prisoner 

imnot    be  removed  elsewhere,  till  he  has  answered  to  the 

feose  depending  against  him  in  the  King's  Bench  or  Common 

leas^     And  it  is  a  general  rule,  applicable  to  all  writs  of 

ubeas  corpus  returnable  in  the  King's  Bench,  that  '*  every 

prisoner,  who,  by  virtue  thereof,  shall  be  committed  to  the 

custody   of  the  marshal,    shall  remain  there  for  two  days 

next   after  such  commitment,  notwithstanding  any  other 


•  R.  H.  14  Car.  I,  IL  B,  ?  i  Salkt  350. 
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<^  writ  of  habeas  corpus  to  the  said   marshal  delivered 
«  allowedV'' 

In  an  action  for  an  escape  out  of  execution,  the  declan 
alledged  that  the  prisoner  Was,  by  habeas  corpus^  bro 
before  a  judge  of  the  Ring^s  Bench,  and  by  him  committi 
the  custody  of  the  marshal,  '^  as  by  the  said  writ  of  h 
^^  corpuSf  and  the  said  commitment  thereon,  now  remai 
'*  in  the  said  court,  more  fully  appears;"  and  the  coi 
Common  Pleas  held,  1st,  that  evidence  of  a  commitmei 
a  judge  of  the  King's  Bench,  not  filed  of  record,  wonh 
support  the  action ;  and  2dly,  that  the  above  allegation, 
if  unnecessary,  must  b^  proved  as  laid*".  But  in  a  sabse<] 
casfif^,  which  was  an  action  against  the  marshal,  for  an  es 
<m  tnesne  process,  it  being  alledged  in  the  declaration, 
the  prisoner  was  arrested  on  mesne  process,  and  bro 
before  a  judge  at  chambers,  by  virtue  of  a  writ  of  hi 
corpuSf  and  was  by  him  thereupon  committed  to  the  ens 
of  the  marshal,  as  ly  the  record  thereofy  now  retnainin 
the  court  of  King's  Bench^  appears^  &c.  it  was  determine 
the  court  of  King's  Bench,  that  such  allegation  is  eithei 
pertinent  and  surplusage,  for,  properly  speaking,  such 
cuments  are  not  records,  nor  capable  of  becoming  so;  or 
sidertng  them  as  quasi  of  record,  the  allegation  is  sufficic 
proted,  by  the  pn>duction  of  them  from  the  office  of  the  c 
of  the  papers  of  the  King's  Bench  prison,  with  whom 
are  properly  deposited.  And  the  court  of  King's  Bench 
not  compel  the  marshal  to  affile  of  record  a  writ  of 
bcas  corpus  cum  causdf  by  virtue  of  which  a  person  is  c 
mitted  to  his  custody  in  execution**.  The  prison  bboks  of 
Ring^B  Bench  and  Fleet  prisons,  thougb  admissible  evid 
to  prove  the  period  of  the  commitment  and  di^harge 
prisoner,  are  not  admissible  to  prove  the  cause  of  his  i 
mitment\ 


•  R.  H.  s  W.  &  M,  K.  B.  «  5  Eaw,  440. 

^  3  Boi,  &  PuL  456.  5  Eip.  Rep.        '  %  Maule  &  Scl.  20a. 
8.  S,  C.  «  3  Bos.  &  Pul.  i88. 
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When  a  defendant  is  committed  to  the  cuatodj  of  the 
■arsbal%  or  has  put  in  bail  upon  a  cepi  corpw^f  or  kalmu 
wpm%  the  plaintiff,  or  any  other  person,  may  exhibit  a  bill, 
ipd declare. against  him  in  the  Kini^*s  Bench,  as  a  prisoner  of 
||l.coart,  in  whatever  action,  and  charge  him  with  whatever 
fjparj  he  tbtaks  proper**. 

Where  the  defendant  is  in ,  actual  custody  of  the  marshal, 
has  the  privilege  of  the  court,  and  cannot  be  compelled  to 
er  elsewhere ;  therefore  if  he  were  not  to  anawei  here^ 
could  have  remedy  against  him*.  And  even  where  he  is 
io  actual  custody,  yet  still,  when  he  appears  and  puts  in 
he  is  supposed  to  be  in  custody  of  the  nutrshal,  &nd  may 
proceeded  against  accordingly.  But  an  appearance  alone, 
at  bail,  is  not  sufficient';  it  being  clearly  settled,  that 
the  defendant  is  not  in  actual  custody,  no  action  can  be 
J  commenced  against  him  as  a  prisoner,  until  he  has  filed 
IIQF.  It  is  the  entry  of  bail  in  such  case  which  gives  this  court 
llisdiction^ :  and  therefore  where  no  bail  Is  entered  for  the  de- 
l^dant',  or  where  bail  is  entered  for  him  by  a  wrong  name^ 
\  there  are  several  defendants,  and  no  bail  is  entered  for 
|e  of  thetn^  the  proceedings  are  void,  and  coram  non  ju- 
««,  But  it  is  said,  that  by  the  practice  of  the  King's  Bench, 
loagh  the  defendant's  bail  be  not  taken  and  entered  till  the 
pt  day  of  term,  and  the  bill  be  put  in  before,  any  time  that 
,  it  is  well  enough  j  yet  from  the  time  of  the  bail,  the  de- 


•  7  Hrti.  VI.  42.  S7   Hen.  VI.  6.  East,  592. 

■  %   IxOL   a).  4  Init.    72.   3    Bultt.  '7  Heo.  VI.  41.  Cro.  Eh'z*  60$. 

^,  8»  '  K  Sid.    373.   2  Keb.  368.  S;  C. 

*3X  Hen.  VI.  10.  3?  Hen.  VI.  4.  1  Vent.  135.  2  Lev.  13.  a  Keb.  790. 

:  Hen.  VH.  33.  Hob.  264,  5.  Cro.  S.  C. 

c-  450.  Godb.  339.  Cro.  Car.  330.  *»  i  Vent.  135. 

•Cro.  Jac.  620.  I  Salk.  352.  *  Cro.  Eliz.  605*  Moor,  694.   Cro. 

*  R.  E.  15   Geo.  II.  K.  B.  6owp.  Jac.  620. 

^.  %  Saund.  i.  (i).  *  Cro.  Eliz.  223. 

•»B«bt.  123.  Carth.  378.  i   Salk.  '  Poph.  145. 
a.  S.  C.  2  Bur.   1051.  i  Durnf.  & 
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fendant  is  answerable  as  in  custody  of  the  marshal^  and  w 
before,  in  strictness  of  law*. 

The  biU  against  a  prisoner  in  the  King*s  Bench,  is  a  con 
plaint  in  writing,  supposed  to  be  exhibited  to  the  conrt,  hi 
really  filed  when  necessary,  on  four-penny  stamped  parrhnien 
with  the  clerk  of  the  declarations  in  the  King^s  Bench  office 
and,  except  where  the  action  is  brought  for  a  trespass  con 
mitted  in  MiddJesejf'j  or  other  county  where  the  court  sits,  i 
the  defendant  is  a  prisoner  in  custody  of  the  sheriff,  &c.  shod 
alledge  the  defendant  to  be  in  custody  of  the  marshal  Whd 
the  defendant  is  in  actual  custody,  the  bill  should  be  fllil 
before  a  copy  of  it  is  delivered  to  the  defendant,  or  left  fli 
him  with  the  gaoler  or  turnkey^ :  the  delivery  of  a  declaratial 
against  a  prisoner,  though  in  due  time,  being  a  nullity, 
there  be  no  bill  filed  against  him,  and  he  is  entitled  to  bis 
charge"*.  But  where  a  prisoner  is  in  custody  upon  process 
original,  it  is  sufficient  to  deliver  a  declaration  thereon,  wil 
filing  a  biU  against  him^  And  a  declaration  against  a  defen( 
at  large  upon  bail  is  good,  although  a  bill  has  not  been  filel 
because,  if  the  bringing  of  a  writ  of  error,  or  any 
reason,  make  the  filing  of  a  bill  necessary,  it  may  be  fili 
at  any  time'. 

Where  the  defendant  is  in  the  actual  or  supposed  custody  II 
the  marshal,  upon  a  bill  of  Middlesex  or  latitat ^  8cc.  the  nl 
exhibited  against  him  in  the  King's  Bench,  as  a  prisoner  I 
the  court,  is  considered  as  the  commencement  of  the  sol 
and  the  bill  of  Middlesex  or  latitat,  &c.  merely  as  process  I 
bring  him  into  court*.  Suclr  process  therefore,  we  have  seel 
may  be  sued  out,  though  the  defendant  cannot  be  arrestc 


*  Hob*    70.   Cro.  Jac.   384.    Jenk.  *  Id.   17. 

29^.  S.  C.  '  Say.  Rep.  49. 

■»  Dyer,  1 18.  fa>J  « i  Wils.  40.  144,  Sec  %  Bur.  ^ 

'  R.  £.  J  W.  &  M.Jiig.  3.  $    I.  a  Saund,  r.  (i.)  but  sec  3  Bur.  l» 

(h.J  K.  B.  8  Mod.  226,  7.  ^Jaie,  147. 

'4  East,  i6. 
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foo  it,  before  the  cause  of  action  ;  and  the  plaintiff  is  allowed 
k  gire  in  evidence  a  cause  of  action  arising  after  it  is  sued 
and  before  the  exhibiting  of  the  bill^  ns  well  in  the  case 
bailmble  as  serviceable  writs. 


I A  prisoner  in  actual  custody  of  the  marshal  or  warden, 

J  be  proceeded  against  by  the  same  plaintiff,  at  whose  suit 

was   arrested,  or  charged  in  custody  by  a  third  person, 

the  same  plaintiff  may  proceed  against  him,  either  for 

icauae  of  action  expressed  in  the  process,  or  for  a  different 

of  action. 

[la  the  King^s  Bench,  when  a  defendant  is  committed  to  the 
ly  of  the  marshal,  on  a  bill  of  Middlesex  or  latitat^  &c. 
on    an  attachment  of  privilege*,  the  plaintiff  must  in  dne 
file  a  bill^  against  him,  as  a  prisoner  of  the  court,  with 
clerk  of  the  declarations  in  the  King's  Bench  office ;   and 
iver  a  copy  of  it,  on  four-penny  stamped  paper^,  to  the  de» 
mt,  or  turnkeg  at  the  King's  Bench  prison.    -If  a*  prisoner 
tamed  over  from  one  custody  to  another,  it  is  considered 
^a  conttmumee  of  the  same  imprisonment'' :  Therefore  where 
^defendant,  having  been  taken  or  charged  in  custody  of  the 
iff  or  other  officer  by  mesne  process,  is  afterwards  removed 
hmbeas  corpus^  and  committed  to  the  custody  of  the  marshal, 
proceedings^  against  him  are  to  be  reckoned  from  the 
of  his  having  been   so  taken  or  charged  in   custody*, 
•general  however  it  is  a  rule,  that  where  the  defendant 
if  committed  to  the    custody   of   the  marshal,   upon  a  cepi 
\  or  habeas  oorput^,  &c.  be/ore  declaration,  the  plain- 


•  Cro.  Car.  330.  e  ^'  ^-  ^^  ^^*  ^^^*  ^'  ^* 

*4  Eart,  16.  Append.  Chap.  XVI.  '  R.  M.    1654.  §  11.  R.E.  5  W. 

I  19,  &  M.  Reg.  3.  $  X.  {a.J  K.  B.  6  Mod. 

r  *  5S  Geo.  III.  c.  %2j^.ScM.  Part II.  254.  R.  T.  2  Geo.  I.  K.  B.  and  note 

lln.  faj  8  Mod.  306. 

*  I  Bur.  439.  5  Dumf.  &  East,  36.  «  R.  M.   16  Car.  II.  ftj   K.  B. 
6Dvn&  &  East,  524.  6  Mod.  21. 
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tiff  slM)Qld  declare  against  bin  in  the  Kiug's  Bmkc\  h| 
fore  the  end  of  the  term  next  after  sock  euttinitment:  4 
in  case  of  a  surrender  to  the  marshal  in  dischar^fe  of  bi| 
before  the  end  of  the  term  next  after  such  surrender^  and  dij 
notice  thereof^.  But  the  term  of  the  commitment  or  sni 
is  to  be  accounted  one,  although  the  defendant  was  not 
mitted  or  surrendered  till  the  last  day  of  vacation^  The 
fendant  was  formerly  brought  into  court  by  rukf  ia  ord«i 
be  charged  with  a  declaration ;  there  being  no  occasMn 
a  habeas  corpus,  where  it  was  in  the  same  coort* :  Bat 
practice,  is  now  disused.  And  there  is  no  occasion  ibr  an 
JidavU  of  the  delivery  of  the  declaration^  where  the  defc 
is  in  custody  of  the  marshal'. 

In  the  Common  Fleas,  if  the  defendant  be  comniitledl- 
prison  by  process  out  of  this  court,  or  tuxbeas  cc^^puSf  the 
soner  entering  his  appearance  with  the  prothonotary,.  in 
of  a  plaint  or  attachment  of  privilege,  or  with  the 
other  process,  and  giving  rules  to  declare,  the  plaintiff 
declaring  before  the  end  of  the  next  term  after  the 
ment,  the  defendant  in  reference  therennto,  ia  entitled  te 
discharged  of  his  imprisonment  by  sypersedeaSf  in  the  end 
the  next  term ;  with  liberty  for  the  plaintiff  to  declare 
that  appearance,    the  next  term  after  that  at  the 
And  if  any  defendant  shaU  render  him  or  herself,  or  be 
dered  to  the  Fleet  prison,  in  discharge  of  hb  or  her  baik 
the  suit  of  any  plaintiff,  where  no  further  proceedings  by 
claration  have  been  had  against  such  defendant  so 
before  such  render,  unless  the  plaintiff  shall  declare 
such  defendant  within  two  terms  after  such  render,  suchi 
fendant  may  be  discharged  out  of  custody  by  nqMrsedM 
bo  allowed  by  one  of  the  justices  of  this  court,  if  cause 


•  It  11. 26 Geo.  Ill-  K.B.  aodsee  *  R.E.  $  W.&M.r^.  3.  §%,(4 
R.T,  I  Add«  H^.  a,  K.  B.  K.  B.                                            • 

•  R.  T.  a  Geo.  L  (mJ.  K.K  *  R.  M-  1654.  §  15.  (X  P.  ««  fS 

•  s  8el.  PlTKt  3S7*  a  Bur,  1051,  2.  R.  H.  14  &  1$  Cmr.  II.  nf.  5.  C.I 
^Wf^i  341. 


A  be  shewn  to  the  contrary,  by  the  plaintiff  or  his  attorney, 
notice  to  either  of  them  given,  by  the  defendant's  at- 
or  mgent,  and  oath  made  of  such  notice  given\ 

was  formerly  necessary  in  this  court,  as  well  as  in  the 
uer,  to  bring  nip  the  defendant  by  habeas  corpus^  to 
bar  of  the  court,  in  order  to  charge  him  with  a  declaration 
Ae  suit  of  the  plaintiff*".     But  now,  by  the  statute  8  &  9 
III.  c.  27.  §  13.  for  the  more  easy  and  quick  obtaining 
gment  agrainst  prisoners  in  the  Fleets  ^'  it  shall  and  may 
lawful  for  any  person  or  persons  having  cause  of  action 
inst   any  prisoner  or  prisoners  committed  to  the  said 
prison  of  the  FleeU  ^fter  filing  or  entering  a  declaration  in 
mcfa  action  with  the  proper  officer,  to  deliver  a  copy  of 
:fa  declaration  to  the  defendant  or  defendants  in  any  per« 
braal  action,  or  to  the  turnkey  or  porter  of  the  said  prison^ : 
bod  after  role  given  thereupon  to  plead,  to  be  out  in  eight 
liaya  at  most  after  delivery  of  such  copy  of  declaration,  and 
affidavit  made    of   such  delivery'^,  before  the  Lord  Chief 
Vnatice  or  one  other  of  the  justices  of  the  Common  PleaSf 
fer  before  the  Lord  Chief  Baron  or  some  other  of  the  barons 
Nif  tbe  coif  of  the  Exchequer  at  Westminster^  to  sign  judg- 
fesent  in  such  action  against  such  defendant  or  defendants,  as 
kf  he  or  they  had  been  actually  charged  at  the  bar  of  the 
ICommon  Pleas  or  Exchequer,    with  such   action."     The 
ice,  as  regulated  by  this  statute,  is  to  make  two  copies 
the  declaration,  on  four-penny  stamped  paper*,  and  take 
same  to  the  prothonotaries  office,  where  the  clerk,  on  being 
for  entering  the  declaration,  will  mark  both  copies;  one 
hich  should  then  be  delivered  to  the  turnkey  at  the  Fleet 
and  if  he  acknowledge  the  defendant  to  be  his  prisoner 
e  plaintiff's  suit,  an  affidavit  is  made  of  the  delivery,  and 


^  IL  E.  8  Geo.  I.  G.  P.  XVI.  §  ai. 

IB.H.  14  &  15  Cjt.  11.  njf.  3.  C.  P.        ^Iii.§2%. 

^For  the  beginniDg  of  a  deciaratioo,        «  $$  Geo.  III.  c.  184.  Sched.   Part 

^ian    a  prifooer  10  custody    of  the  II.  §  HI. 

inkn,  in  C.  P.   See  Append.  Chap* 
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sworti  before  a  jadge^  the  other  copy  of  the  declantioa  beii| 
annexed  thereto ;  after  which  the  affidavit  is  taken  to  the  i| 
condaries  office,  and  the  secondary  will  give  a  rule  therig 
for  the  defendant  to  appear  and  plead ;  and  if  he  do  not  ple^ 
within  the  time  limited  by  the  rale,  the  plaintiff  may  m§ 
judgment,  and  give  notice  of  inqoiry,  if  necessary,  to  1| 
prisoner  or  turnkey,  and  proceed  as  in  other  cases^.  The  4( 
daration  however  must  be  entered  with  the  prothonotaries,  hj 
fore  it  is  delivf  |^d  to  the  defendant^  And  where  the  defc 
has  put  in  special  bail  by  attorney,  and  afterwards  renden 
discharge  of  his  bail,  the  declaration  it  seems  should  be 
livered  to  himself  personally,  or  the  turnkey  of  the 
and  not  to  his  attorney ^  So  where  the  defendant,  whilst 
large,  was  served  with  a  copy  of  process  with  notice  to  a] 
but  before  a  declaration  became  a  prisoner  in  the  Fleet, 
the  plaintiff,  by  virtue  of  an  affidavit  of  service,  e&tered( 
appearance  for  the  defendant,  left  a  declaration  in  the 
lemd  gave  him  notice  thereof;  the  court  set  aside  the  ded^ 
and  subsequent  proceedings,  on  the  ground  that  as  he 
a  prisoner  at  the  time  of  the  declaration,  it  ought  to  have 
delivered  to  the  turnkey  of  the  Fleet". 

When  the  defendant,  beiug  charged  with  process  issuii^' 
of  the  King*s  Bench,  is  removed  before  declaration,  from 
custody  of  the  sheriff  or  marshal  to    the  Fleet  prison, 
plaintiff,  we  have  sGen%  cannot  proceed  further  in  the 
Bench,  without  removing  him  to  the  prison  of  that  courts 
habeas  corpus  ad  respondetuhtm ;  but  he  may  declare  aj 
him  in  the  Common  Fleas,  in  the  same  manner  as  if  he 
been  arrested  by  process  out  of  that  court,  and  proceed  to 
judgment :  and  for  default  of  declaring,  &c.  in  due  time^ 
court  may  dischai^e  the  defendant  out  of  custody^    In 
case  however,    there  having  been   already   an   affidavit 


*In^.  C.  P*  672,  3.  ^  Barnes,  392*  but  tee  i  Durnf.^! 

*  Cas.  Pr.  C.  P.  114.  591. 

*  2  Blac.  Rep.  786.  and  see  Bornev,  *  ^n/o  54S- 
392.  f  Barnes,  384,  5.   40a, 
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Ihe  debt,  when  the  p1aiuti£f  took  out  the  process  upon  which 
|be  defendant  was  arrested,  it  is  not  necessary  to  make  any 
affidavit^  in  order  to  charg^e  him  in  custody* ;  and  it 
that  the  defendant,  after  such  removal,  may  put  in  and 
ify  bail  in  either  court^.  But  where  a  defendant  is  removed 
^the  Fleet  Prison  after  declaration,  the  action  must  proceed 
that  court  wherein  the  plaintiff  declares ;  and  the  defendant 
to  be  superseded  by  that  court,  for  want  of  subsequent 
intion,    though    detained   in  the   prison  of  the   other 


fk.  prisoner  once  committed  to  the  custody  of  the  marshal 
warden,  is  liable  to  be  charged  with  a  civil  action,  either 
^  the  same  plaintiff  for  a  different  cause  of  action,  or  by  a 
Inrrf  person,  so  long  as  he  remains  in  actual  custody.  For 
oag'h  it  be  a  rule,  that  a  prisoner  once  sopersedeable  is 
hraya  so'',  yet  this  holds  only  with  regard  to  the  same  plain- 
I^T  ftt  whose  suit  he  was  in  custody,  for  the  original  cause  of 
ition*  ;  and  even  with  regard  to  him,  it  must  be  understood 
ith  this  qualification,  that  the  prisoner  is  only  supersedeable, 
long  as  he  remains  in  the  same  custody,  and  under  the  same 
"ocess ;  for  the  moment  the  nature  of  the  custody  is  changed, 
le  rule  ceases.  Therefore,  if  a  prisoner  upon  mesne  process 
1^  supersedeable  for  any  irregularity,  as  for  want  of  the  de- 
JMid  of  a ,  plea,  he  cannot  take  advantage  of  it,  qfler  he  is 
Iporged  in  execution;  supposing  he  had  any  opportianity  of 
dying  on  that  ground,  before  he  was  charged  in  execution^ 
where  a  prisoner  is  supersedeable,  for  wajnt  of  filing  a  biU 
Linst  him  in  due  time,  he  waives  the  irregularity  by  after- 
Is  pleading'.  And  it  has  been  holden,  that  a  creditor  may 
Fully  enter  a  detainer  against  his  debtor,  who  is  in  fact 
\  

I 

\ 

•Pr.   Reg.  C.  P.  330.  Barnei,  75.        •  a  Bur.  1048.  Cooiian  v.  Fotler,  T. 

li.  Pr.  C.  P.  144.  S.  C.  a3  Geo.  III.  K.  B. 

^  I  Boi.  &  Pul.  311.  ante,  350.  '  i  Dnmf.  k  Eait,  (91. 

*  Barnes,  384,  5.  '  i   East,  77.  and  ice  1  H.  Blac. 

*Id.  368,  9.  499.  z  H.  Blac.  2$t.  Aji. 

Bos.  Sc  Pol.  361. 
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resident  within  the  walls  of  the  King's  Bench*  or  Fleet  prisoi 
thoagh  he  be  not  there  by  compulsion.  But  a  f^g^twtf  sv 
rendering  himself  to  the  warden,  in  order  to  take  the  bend 
of  an  insolvent  act,  is  not  considered  as  a  prisoner,  nor  liab 
to  be  charged  as  such,  with  a  declariition*". 

In  the  Kings's  Bench,  the  mode  of  charging  a  prison 
with   an  action*  in  custody  of  the  marshal,  in  term  time, 
by  filing  a  bill  against  him,  as  being  in  such  custody,  wL 
delivering  a  declaration,  which  is  a  mere  copy  of  the  bill,  j 
the  turnkey.  In  vacation^  there  was  formerly  no  way  to  cbi 
him,  but  by  making  an  entry  in   the  marshal's   book  in 
King's  Bench  office,   that  he  should  remain  in  custody,  at 
suit  of  the  intended  plaintijBT,  which  was  deemed  sufficient 
charge  him,  provided  he  were  then  in  actual  custody ;  for] 
he  were  at  liberty,  he  might  have  been  arrested^     But 
modern  case%  where  this  matter  was  fully  discussed,  the 
of  King's  Bench  were  of  opinion,  that  the  right  metl 
charging  tlie  defendant  with  a  new  suit  in  vacation,  is  to 
a  bill   as    of   the  preceding  term;  and  then  deliver   to^ 
leave  for  the  defendant  in  custody,  a  copy  of  the  declai 
as  of  the  preceding  term,   and  to  make  an  affidavit 
And  where  the  defendant  is  charged  in  vacation^  upon  a 
of  action  arising  after  the  last  term,  there  should  be  a 
memorandum,  similar  to  that  against  an  attorney  under 
like  c*n*cumstance8',  stating  the  day  of  bringing  the  bill 
the  office  of  the  clerk  of  the  declarations.    For  prevenl 
however  the  detainer  of  prisoners,  charged  with 
custody  of  the  marshal,  where  the  caiise  of  action 


'  3  Maulc  Ic  Scl.  144.  East,  643.  2  Saimd.  i.  (i). 

••  3   Durof.  5c  Eait,    39a.  but  fmk        '  gn.  at  to  the  qgldavks  d 

^^^»  ^^h  not  teem  to  be    necetaaury,   wkm 

^  Barnci,  380.  Pr.  Acg.  326.  S.  C.  defcDdant  it  in  custody  of  the 

a  Blac.  Rep.  970.  jfnte,  352. 

*6  Mod.  254.  I  Saik.  213,  14.  345.  '     1  5  Durnf.  &  East,  3^5.  8  M 

3  Salk.  150.  Sc  East,  643.  ante,  31a.  aad  see  i| 

*  a  Bur.  ioj2.  and  tee  8  Durnf.  &  pend.  Chap,  XVI.  §  ao. 
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t!kem  does  not  amount  to  a  bailable  sum,  it  is  a  rule*,  ''  tbat 
declaration  shall  be  sufficient  cause  of  detaining  such  pri* 
in  custody,  unless  an  affidavit,  that  the  plaintiffs  cause 
action  against  him  does  amount  to  ten  pounds  or  upwards, 
[fince  increased  io  fifteen  pounds  or  upwards,  by  the  statute 
ilGeo*  III.  c.  124.)  shall  be  first  made  and  filed  with  the 
rk  of  the  rules,  and  the  sum  specified  in  such  affidavit  in- 
by  him  on  such  declaration,  before  the  same  is  left  with 
turnkey." 


In  tiie  Common  Pleas,  there  seems  to  have  been  formerly 

'difficulty  in  proceeding  against  prisoners  in  the  Fleet  pri- 

at  the  suit  of  a  third  person;  to  obviate  which,  a  rule 

nuade,  that  ^'  if  a  capias  were  returned  in  court  nan  est 

*nius»  against  a  prisoner  in  the  Fleet,  he  should  be  com- 

liable  to  appear  upon  a  habeas  corpus  ad  respondendum,  as 

at  the  suit  of  a  stranger,  as  at  his  snit  whereupon  he 

imprisoned,  and  to  answer  to  a  declaration  according  to 

rales  of  the  court,  or  that  judgment  might  be  entered 

i)n»t  him*":''  and  at  leng^th,  by  the  statute  13  Car.  II.  stat. 

^  5.  it  was  enacted,  that  '*  every  person  or  persons,  having 

^'caase  of  personal  action  against  any  prisoner  in  the  Fleet, 

.may   sue  forth  an  original  writ  upon   his  or  their  cause  of 

faction ;  and  that  a  writ  of  habeas  corpus  be  granted  to  every 

■ach  person  or  persons,  to  be  directed  to  the  warden  of  the 

tame  prison,  to  have  the   body  of  such  prisoner  before  the 

Sjmitices  of  the  Common  Pleas,  at  some  certain  day  in  any 

term*  to  answer  the  said  plaintifi^  or  plaintiffs,   upon  bis  or 

their  said  cause  of  action ;  and  that  if  the  said  plaintiff  or  plain- 

tifisy  at  the  said  day,  put  into  the  said  court,  his  or  their  decia- 

ration,  according  to  the  said  original  writ,  ag^ainst  the  said 

^prisoner  being  present  atthebar,the  said  prisoiiershall  be  bound 

'to  appear  in  person^  or  to  put  in  an  attorney  to  appear  for 

liim  in  the  said  action ;  and  unless  the  said  defendant  plead 


•B.  E.  15  Geo.  II.  Re^.  3.  K.  B.    *R.  M.  1654.  §   13,  C.  P.  and 
f  10. 
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<<  upon  a  rule  given,  to  be  out  in  eight  days  at  the  least  aftfli 

^'  soch  appearance,  judgment  by  nihil  dicil  may   be  enterd 

<^  against  such  defendant^  as  appearing  in  person,  which  shall  bl| 

^*  good  and  effectual  in  law  :  and  such  charge  in  court  by  dd 

''  clarations,  signified  by  rule  unto  the  said  warden,  shall  be i| 

^^  good  cause  of  detention  of  such  prisoner  in  his  custody,  froi 

<'  which' he  shall  not  be  discharged  without  a  lawful  stquii 

*^  sedeas  or  rule  of  court :  and  if  the  said  warden   shall  m 

<*  otherwise,  he   shall  be  responsible  to  the  court,  and  to  d| 

"  pariy  grieved  for  damages,  by  action  upon  the  case,  to 

*^  brought  against  him  for  discharging  such   prisoner/ 

rule  of  court  was  made,  soon  after  the  passing  of  this  stati 

limiting  the  times  within  which  prisoners   should  be  brooj 

to  the  bar  of  the  court  by  habeas  corpus^  to  be  charged 

declarations:  but  the  statute  8  &   9   W.  III.  c.  27.    § 

having  dispensed  with  the  necessity  of  bringing  them  to 

bar  of  the  court  for  that  purpose,  the  mode  of  charging  tl 

with  a  declaration,  at  the  suit  of  a  third  person,  is  nowsimil 

to  that  used  by  the  same  plaintiff,  at  whose  suit  they  were 

ginally  arrested.     Arid  they  may,  it  seems,  be  charged  wi( 

declaration  in  vacation,  as  well  as  in  term  time^     But  a 

was  made  in  this  courts  as  well  as  in  the  King's  Bench, 

consequence  of  the  statute  5  Geo.  II.  c,  27.  that   '*  no 

of  a  declaration,  delivered    at  the  Fleet  prison,  against 

prisoner  there,  shall  be  a  sufficient  charge  to  hold  such 

soner  to  bail,   or  to  detain  such  prisoner  in  custody  for 

of  bail ;  unless  an  affidavit,  that  the  plaintiff's  cause  of 

amounts  to  ten  pounds  or  upwards,  (since  increased  to  fij 

pounds  or  upwards,  by  the  statute  51  Geo.  IIK  c.  I24.J 

first  made,  and  filed  in  the  proper  prothonotary*8  office, 

an  indorsement  made  by  the  said  prothonotary  or  his  dei 

upon  such  copy  of  a  declaration,  signifying  the  sum  of 

specified  in  such  affidavit;  for  which  sum  so  indorsed, 

shall  be  required,  and  for  no  more.'*     On  this  role,  it  is 

cessary  that  the  original   declaration,   indorsed  by   the  pL 

«  U  H.  14&  15  Car. II.  reg.  3. C.  P.        «  R.H.  8  Geo.  II.  #xr-  »•&''•  ^ 

*»  2  Marsh.  55, 6. 
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jkoftoiuy,  sltoald  be  delivered,  and  not  a  copy  of  rach  decla- 
and   indorsemenf :  but  the  rule  is  confined  to  cases 
the  prisoner  is  charged  with  a  nav  action ;  and  does 
apply ,  where  he  is  proceeded  against  by  the  same  plaintifi; 
the  cause  of  action  expressed  in  the  process^.     And  the 
will  not  discharge  a  defendant  oat  of  custody,  on  the 
ind  of  the  affidavit  of  the  delivery  of  the  declaration  not 
ing  been  filed  within  Utfenljjf  days  after  tiie  delivery,  if  it 
(by  way  of  detainer'. 

tWhen  a  bill  is  filed  again^  a  prisoner  in  custody  of  the 
laU  if  a  copy  of  it  be  delivered  for  him  to  the  turnkey, 
days  exclusive  before  the  end  of  the  term,  a  rule  to  plead 
I,  and  H  plea  demanded,  the  defendant  shall  plead  as  of 
term ;  but  if  the  bill  be  not  filed,  and  the  copy  delivered, 
days  exclusive  before  the  end  of  the  term,  the  defendant 
hy  imparl  until  the  next  term :  and  in  default  of  pleading 
^  due  time,  judgment  may  be  signed^  In  the  Common 
Isas,  the  defendant  must  plead  within  the  time  limited  by  the 
pe  ^ven  by  the  secondary ;  and  a  demand  of  plea  is  neces- 
^,  where  the  defendant  is  in  custody  of  the  marshal  of  the 
ig*s  Bench  prison* :  But  where  the  defendant  is  in  custody 
[the  warden  of  the  Fleet,  a  demand  of  plea  is  unnecessary'; 
kgh  if  a  prisoner  in  the  Common  Pleas  be  prevented  from 
ifying  bail,  by  the  plaintifl^^s  desiring  further  time  to  in* 
into  their  insufficiency,  he  is  from  the  time  of  his  notice 
pnstification,  entitled  to  a  demand  of  plea,  before  judgment 
be  signed  against  him'. 


\jkA»  the  delivery  of  the  declaration  against  a  prisoner  in 
ly  of  the  sheriff,  &c.  or  against  a  prisoner  in  custody  of 


^•Br.  Reg.  C.  P.  331.  Barnei,  434.  *  R.  E.  5  W.  A  M.  i^.  3.  (a.J 

^  Border  7$.  Pr.  Reg.  330.  Cat.  Ff.  •  i  Dorof.  ft  Ent^  ^o^ 

S.  P.  144.  S.  C.  '  Imp.  C.  P.  281. 

!  a  Bot.  &  PuL  7S.  s  a  Boi.  ft  Pal.  3  67. 
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the  marshal,  the  plaintiff,  in  the  King's  Bench,  should  pi 
cee<l  to  trial,  or  final  judgaient,  within  three  terms  nest  af| 
snch  declaration  delivered,  if  by  the  course  of  the  court  ^ 
can  so  proceed  ;  of  which  three  terms,  the  term  of  the  decl 
ration  is  one* ;  and  should  cause  the  defendant  to  be  cbargj 
in  execution,  within  two  terms  next  after  such  trial  or  ju^ 
ment;  of  which  two  terms,  the  term  wherein  the  trial  n^ 
had,  or  judgment  obtained,  is  also  one*;  in  case  no  writ, 
error  be  depending,  nor  injunction  obtained  for  stay  of 
ceedings:  And  if  any  writ  of  error  be  depending,  or  inji 
tion  obtained,  then  within  two  terms  next  after  the  judgi 
be  affirmed,  the  writ  of  error  non-proised  or  discontinued, 
the  injunction  dissolved ;  including  the  term  of  the  affirmant 
nan  pros,  discontinuance,  or  dissolving  the  injunction*. 

In  case  of  a  surrender  to  the  marshal  in  discharge  of 
after  declaration,  the  plaintiff,  in   the  King's  Bench,  slu 
proceed  to  trial,  or  final  judgment,  within  three  terms 
after  such  surrender,  and  due  notice  thereof,  if  by  the 
of  the  court  he  can  so  proceed }  of  which  three  terms, 
term  of  the  surrender  is  one^ ;  or  in  case  of  a  surrender 
discharge  of  bail,  after  trial  had  or  final  judgment  obtau 
he  should  cause  the  defendant  to  be  charged  in  e&ecutii| 
within  two  terms  next  after  such  surrender,  and  due  m 
thereof}  of  which  two  terms,  the  term  of  the  surrenderj 
alsoone^;  in  case  no  writ  of  error  be  depending,  nor  inji 
tion  obtained  for  stay  of  proceedings :  And  if  any  writ  of 
be  depending,  or  injunction  obtained,  then  within-  two 
next  after  the  judgment  be  affirmed,  Slc\     This  rale  does 
attach  in  a  case  where  there  are  two  defendants,  one  of 
suffers  judgment  by  default,  and  the  other  pleads  to  issue; 
trial  of  such  issue  being  had  within  the  third  term,  though 
costs  are  not  taxed,  nor  final  judgment  in  fact   signed, 


•  R.  H.  %6  Geo.  III.  K.  B.  and  »  R.  T. »  Geo.  I.  fi.J  K.  B.  i  Vi 
Mff  R.T.  a  Geo.  L  K.  B«  and  the  notes  297.  2  WiJs.  325.  3  Bur.  1787. 4  Bi 
tlHTtcott.  2o6o.  R,  H»  26  Geo.  Ill  S.  B» 
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ifter  that  term,  but  then  entered,  according  to  the  course  of 
like  coart,  as  of  that  term'.  The  final  judgment  mentioned  in 
above  role,  means  final  judgment  without  a  trial,  as  upon 
interlocutory  judgment,  demurrer,  or  nul  iiel  record: 
(refore»  if  there  be  a  trial  against  a  prisoner,  he  is  super- 
ible^  unless  charged  in  execution  within  two  terms  after- 
But  when  a  defendant  surrenders  in  discharge  of 
ill  the  same  vacation  as  th<^  trial  was  had  and  verdict 
tained  against  him,  the  preceding  term  is  not  reckoned  as 
Ibe  of  the  two ;  but  the  plaintiff  is  allowed  the  two  following 

Rrnia  to  charge  him  in  execution^ 

I 

'  In  the  Common  Fleas,  <<  if  any  plaintiff,  in  like  manner, 
ihall  declare  against  any  defendant,  in  custody  of  the  warden 
irfthe  Fleet  pnson.  or  of  any  sheriff  or  other  officer,  by  virtue 
If  any    process  of  this  court,  and  shall  not  further  proceed  to 

tgrnent,  within  three  terms  after  such  declaration  delivered, 
lusive  of  the  term  in  which  it  is  delivered,  the  defendant 
lltving  appeared  ;  or  if  any  plaintiff,  having  obtained  judg- 
nt  ill  this  court,  in  any  action  against  any  defendant  being 
prisoner  as  aforesaid,  shall  not  charge  such  defendant  so  re* 
iniog  a  prisoner,  in  execution   upon  the  judgment  so  ob- 
ed,  within  two  terms  next  after  such  judgment  so  had  and 
ined,  including  the  term  in  which  the  said  judgment  shall 
signed,  then  such  defendant,  so  remaining  in  prison,  may 
discharged  out  of  custody  where  he  shall  be  so  detained, 
supersedeas  to  be  allowed  by  one  of  the  justices  of  this 
,  if  cause  shall  not  be  shewn  by  the  plaintiff  or  his  attor- 
,  why  such  plaintiff  bad  not  proceeded  before  that  time  to 
gDient  and  execution  as  aforesaid,  upon  notice  to  either  of 
given  by  the  defendant's  attorney  or  agent,  and  oath 
e  of  such  notice  given/' 

And  *'  if  any  defendant  shall  render  him  or  herself,  or  be 


r 


•  13  East,  167.  !  6  Dttraf.  &  Eait,  776. 

i  4  Ease,  349.  13  Eatt,  169.  (ihj 
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rendered  to  the  Fleet  prison,  in  discharge  of  his  or  her  bti^ 
at  the  suit  of  any  plaintiff,  where  any  declaration  hath  beei 
delivered  against  snch  person  so  rendering  him  or  herself,  il 
being  rendered,  or  judgment  has  been  had  against  him  or  hdj 
before  such  render,  unless  the  plaintiff  shall  proceed  to  jud^ 
ment  upon  such  declaration  delivered^  within  ^Aree  terril 
after  such  render,  the  defendant  having  appeared,  and  ch 
such  defendant  in  execution  within  two  terms  after  snch  j 
ment  obtained,  such  defendant  may  be  discharged  out  of 
tody,  by  supersedeas  to  be  allowed  by  one  of  the  justices 
this  court,  if  cause  shall  not  be  shewn  to  the  contrary  as  afi 
said,  by  the  plaintiff  or  his  attorney,  upon  notice  to  either 
th^m  given  by  the  defendant's  attorney  or  agent,  and 
made  of  such  notice  given\'* 

Upon  these  rules,  it  is  necessary  that  the  plaintiff,  in 
Common  Pleas,  should  proceed  to  final  judgment,  within 
terms  inclusive  after  declaration,  unless  he  can  shew  that 
was  out  of  his  power  to  proceed  so  fast^ ;  and  if  final  j 
ment  be  signed  in  the  vacation  of  the  third  term,  it  will 
be  sufficient  to  prevent  a  supersedeas''.  There  is  a  disti 
however  between  these  rules,  and  those  of  the  King's  Beni 
as  to  the  time  allowed  for  proceeding  against  prisoners, 
the  latter  court,  it  is  required  that  the  plaintiff  shall  proc 
to  trial  or  final  judgment,  within  three  terms. inclusive  afll 
declaration,  and  shall  cause  the  defendant  to  be  charged! 
execution,  within  two  terms  inclusive  after  such  trial  or  jodj^ 
ment ;  of  \\  bich,  the  term  in  or  after  which  the  trial  was  id 
is  reckoned  asone^:  but  in  the  Common  Pleas,  no  notice! 
taken  of  the  trial;  but  the  rule*  is,  that  the  plaintiff  shall  prt 
ceed  to  judgment  within  three  terms  inclusive  after  declarttioi 
and  charge  the  defendant  in  execution,  within  two  terms  il 
elusive  2ifier  judgment  against  him. 


•  R.  E.  8  Geo.  I.  C.  P.  Imp,  C.  P.        '  M  379. 
682,  3.  '4  East,  349* 

^  Baroes,  383.  !  K,  E.  8  Geo.  I.  C.  P. 
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le  mode  of  proceeding  to  trial  and  final  judgpnent  againist 
loner  in  both  court*,  is  pretty  mocb  the  same  as  in  com* 
cases.  The  plea  is  nsoally  pleaded  in  person;  bat  it  may 
eaded  by  attorney 9  as  is  commonly  done  where  the  defend- 
surrenders  after  appearance  iq  disohai^e  of  his  bail: 
issoe  in  that  case  is  delitered  to  the  attorney,  but  other- 
to  the  defendant  or  turnkey* :  and  formerly,  where  a  pri- 

appeared  by  attorney,  he  was  bound  to  pay  for  the  iHsue, 
idgment  might  be  signed;  though  it  was  otherwise^ 
I  he  appeared  in  person^:  and  notice  of  trial  to  the 
r  or  turnkey  is  deemed  sufficient^  In  the  Common 
,  ten  days  notice  of  trial  was  formerly  required  to  be 

to  a  defendant  in  the  Fleet  prison' ;  but  now,  the  same 
3  of  trial  i»  usually  given  as  in  other  cases. 

order  to  charge  a  defendant  in  execution  in  the  King's 
b,  the  proceedings  must  be  entered  on  record,  and  the 
neut  roll  docketed  and  filed :  after  which,  if  the  defend- 
e  a  prisoner  in  the  county  gaol,  a  writ  of  capias  ad  satU" 
idum  must  be  sued  out,  directed  to  the  sherift*  of  the 
;y  in  whose  custody  he  is,  if  the  venue  be  laid  in  that 
'yi  or  if  not,  a  ca.  sa.  must  be  sued  out  into  the  county 
s  the  venue  is  laid,  and  a  testatum  ca.  sa  directed  to  the 
f  of  the  county  where  he  is  a  prisoner ;  and  sent  to  the 
*  sheriff,  with  directioiis  to  charge  hint  in  custody* :  or 
be  detained  in  the  King's  Bench  prison,  the  plaiiitiff 's 
ic^y  should  obtain  a  rule  from  the  clerk  of  the  rules,  for 
rarshal  to  acknowledge  him  in  his  custody' ;  and  the  mar- 
being  served  with  a  copy  of  the  rule,  will  write  his  ac- 
ledg^ent  at  the  bottom  of  it,  which   ought  to  be  of 


p.  C.P.  678.  •  X  Str.  2x4. 

t.  Pr.  C.  P.   3 J.  2   Wils.  II.  *R.  H,  14  &  15  Car.  II.  r^y.  3. 

»w,  judgment  can  in  no  case  be  C  P. 

for  non-payment   of  the  iMue  *  Imp.  K.  B.  684. 

R.  H.  35  Geo.  III.  K.  B.  &  r  R.  T.  2  Geo.  I.  §  2.' fb.J  K.  B. 

>  Durnf.  ft  East,  sx8.  2  H.  Blac.  Append.  Chap.  XVI.  ^  25. 

5j^i«  1  Bos.  &  Ful.  292.  (hj 
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the  same  term  in  which  the  defendant  is  charged  in  exe 
tion»  and  not  of  a  pi'eceding  term*.  A  committilur  pie 
should  be  then  drawn  up,  on  unstamped  parchment,  in  I 
form  of  a  bail-piece^  and  filed  with  the  clerk  of  the  judgmei 
in  order  that  he  may  enter  the  committitur  on  record^ :  A 
it  is  usual,  before  this  is  done,  to  enter  the  committitur  in  \ 
marshal's  book^  kept  at  the  King's  Bench  office"** 

It  was  formerly  holden,  that  the  committitur  must  be  actod 
entered  on  record,  before  the  end  of  the  second  term  inclod 
after  trial  or  judgment,  otherwise  the  defendant  was  sop 
sedeai)le ;  and  there  was  no  extension  of  the  time  to  the  ei 
tinuance  day  after  term ;  nor  was  an  entry  in  the  marsU 
book  in  time  sufficient*.  But  it  was  afterwards  deterroinij 
that  if  the  plaintiff*8  attorney  signed  judgment,  and  filed  I 
€ommittitur  piece  with  the  clerk  of  the  judgments,  wiibiDtl 
second  term  after  trial  and  verdict  against  a  prisoner^  that  m 
a  sufficient  charging  him  in  execution  within  two  terms,  pH 
suant  to  the  rule  of  court;  though  the  final  judgment  ai 
committitur  were  not  entered  of  record,  by  the  officer  of  tl 
court,  till  the  continuance  day  after  the  second  term,  pr 
vided  the  entries  were  then  complete'.  And  a  rule  of  Qoarf 
now  madeS  that  **  the  committitur  on  every  judgment  c 
tained  against  a  prisoner  in  this  court,  shall  be  filed  with  t 
clerk  of  the  dockets,  on  or  before  the  last  day  of  the  term 
which  the  prisoner  is  charged  in  execution :  And  the  ri 
clerk  shall  enter  such  committitur  on  the  judgment-roll,  wit 
in  Jour  days  next  after  the  end  of  such  term,  exclusive 
the  last  day  of  term ;  unless  the  last  of  the  four  days  be  A 
day,  and  in  that  case  within  Jive  days  next  after  the  end 
such  term ;  and  in  default  thereof,  the  prisoner  shall  be  c 
titled  to  be  discharged."     But  this  rule  docs  not  extend  to  t 


*  I  Durnf.  &  East,  464.  and  see  10  *  2  Bar.  X049. 

East,  46.  accord.  wherQ  the  reason  is  *  2  Str.  121^.  1226*  3  Bur.  184I1 

given  for  this  practice.  ^  i  East,  40$. 

*  Append.  Chap.  XVI.  §  26.  «  R.  E.  41  Geo.  Ill,  K«  B,  i  E 

*  Id.  §  27.  410% 
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Cise  of  a  prisoner  committed  nnd^r  a  habeas  corpus,  ia  which 
committUur  piece  was  ever  necessary*.     It  is  usual  for  the 
rkof  the  judgments,  at  the  end  of  every  term,  to  send  to 
marshal  a  docket  or  list  of  the  committiturs  which  have 
entered  in  that  term,  stating  therein  the  names  of  all  the 
intiffs  at  whose  suit  the  defendant  is  charged  in  execution  ; 
which  docket  or  list,  an  entry  is  made  by  the  marshal* 
where  the  clerk  of  the  judgments  had  made  a  mistake, 
omitting  the  name  of  one  of  several  plaintiffs  in  his  docket 
litted  to  the  marshal,  it  was  rectified  by  the  court,  at 
instance  of  the  clerk*^.     Where  the  defendant  has  been 
committed,  a  second  commitment  fcr  the  same  cause, 
the  first  is  discharged,  or  notice  given  that  it  is  aban* 
is  clearly  informal*.     But  where  the  defendant  being 
lowledged  by  the  marshal  to  be  in  his  custody,  at  the 
of  A,  it  was  moved  that  he  might  be  charged  in  execution 
\,  on  a  judgment  of  outlawry  in  another  action,  at  the  suit 
B,  the  court  ordered  the  same  in  the  first  instance^. 


If  th^  defendant  be  removed,  after  declaration,  to  the  Fleet, 
found   in  the   prison  of  an  inferior  court,  the  mode  of 
irging  him  in  execution,  in  the  King's  Bench,  is  by   writ 
habeas  corpus  ad  satis/aciendumj  returnable  in  that  court, 
a  day  certain  in  term ;  and  the  number   of  the  judgment 
must  be  indorsed  on  the  habeas  corpus.    Nor  is  the  pri- 
bound  to  give  notice  of  his  removal ;  but  the  plaintiff 
take  notice  of  it  at  his  peril :  Therefore  where  a  prisoner, 
had  been  surrendered  in  discharge  of  his  bail,  and  after* 
removed  to  the  Fleetf  without  giving  any  notice  to  the 
r,  was  charged  in  execution  as  a  prisoner  in  the  Ring's 
ich,  the    court  granted   a  supersedeas;    for  the  plaintiff 


•  Pkciir  V.  FaueUt,  T.  43  Geo.  III.  K.  B.  but    see  Imp,   K.  B.  677.  {a.J 
B.  where  it  is  said,  that  a  habeat  cor^w  id 

^  G^e  and  another  v.  Partont,  Mt  satisfaciendum  in  this  case  would    hate 

)fi  Geo.  III.  K.  B.  been  proper. 

*  I  Durnf.&  East, 227.  *  i  Sid.  loo.  R.  M.  i6$4<  §  7.  R. 
'  <  Jimas  T.  Martm,  T.  36  Geo.  III.  T.  a  Geo.  I.  (b.)  K.  B. 
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^  j:ii^j  there  must  be  a  habeas  carpus  ad  satisfa- 
-  iicli  cause*. 

ii  l]]f?  dcfcudant  is  charged,  by  any  of  these  means^ 
Lition  is  considered  as  executed:  and  therefore,  where 
,itifr  afterwards  died,  it  was  holden  that  his  executors 
•t  bound  to  revive  tbe  judgment  by  scire  facias s  or 
^e  the  defendant  in  execution  de  novo^.  But  where 
itifF,  having  charged  the  defendant  in  execution^  died, 
defendant's  wife  took  out  administration  to  the  plain- 
court  ordered  the  defendant  to  be  discharged  out  of 
;  and  held  that  the  plaintiflTs  attorney  had  no  lien  on 
rment  for  his  costs'".  And  the  court  of  Common  Pleas 
e  case,  discharged  a  defendant  out  of  custody  in  exe- 
after  the  plaintiff's  death,  it  appearing  that  the  next  of 
not  intend  to  take  out  administration ;  on  service  of  the 
f  on  the  next  of  kin''. 

3  declaration  be  not  delivered,  and  an  affidavit  thereof 
do  and  filed  where  the  defendant  is  in  custody  of  the 
kc.  or  if  the  plaintiff  do  not  proceed  to  trial  or  final 
at,  or  cause  the  defendant  to  be  charged  in  execution^ 
ime,  the  defendant,  we  have  8een%  may  be  discharged 
ustody,  by  writ  of  stqhersedeas  or  otherwise,  according 
ourse  of  the  court,  on  filing  bail  by  billf  or  entering  a 
1  appearance  by  original^  in  the  King'tt  Bench^;  or  in 
nmon  Pleas,  he  may  be  discharged  by  writ  of  super^ 
on  entering  an  appearance  with  the  proper  officer*; 
upon  notice  given  to  the  plaintiff's  attorney,  good 
e  shewn   to  the  contrary^     And  the  defendant  may 


J,  £23.  **  a  New  Rep.  C.  P.  240. 

T.  Millat,  H.  22  Geo.  III.        ^  Jinti^  335.  360,  &c. 

hrune  v. ,  T.  4s  Geo.        '  E.  H.  26  Geo.  Ill,  K.  Bu  and  tec 

L  M.  43  Geo.  m.  K.  B.  S.  R.  £•  5  W.  &  M.  Rtg.  3,  ^  6.  R-  T.  2 

but  see  Barnes,  258.  356.  x  Geo.  I.  K.  B.  Say.  Rep.  ixi. 
1,  176.  «  R.  E.  s  W.  &  M.  reg.  3.  f  6.  R. 

nf.  6c  East,  \oy.  antcj  331.  E,  8  Geo,  I,  C.  JP.  mte,  335.  361, 2. 
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also  be  discharged  out  of  custody,  when  bail  above  has  befll 
put  in  and  justified  for  him^  and  allowed ;  or  when  the  acti«| 
is  abated,  discontinued,  or  decided  in  his  favour.  But  whei 
Bf  being  in  custody  at  the  suit  of  Ay  in  a  joint  action  agaiil 
B  and  C,  justified  bail  in  an  action  entitled  by  mistake 
against  B  only,  and  a  rule  so  entitled  was  served  on  the  dm 
shal  of  the  Ring's  Bench,  who  thereupon  discharged  Boot 
custody,  he  not  being  charged  in  more  than  one  action  at 
suit  of  A  ;  it  was  holden,  that  the  marshal  was  liable  in 
action  for  an  escape*. 

To  discharge  a  prisoner,  for  not  declaring,  or  for  not 
ceeding  to  final  judgment  or  execution,  in  due  time,  the 
fendant's  attorney  or  agent  should  obtain  a  certificate^9  or 
of  the  causes  wherewith  he  stands  charged,  from  the 
or  keeper  of  the  prison  in  which  he  is  confined^  if  in  ci 
of  a  slieriffy  &c. ;  or  if  in  custody  of  the  marshal  or 
from  the  clerk  of  the  papers  of  the  King*s  Bench  or 
prison  ;  and  in  the  former  case,  an  cLffidavU  must  be  made^, 
the  gaoler  having  signed  the  same^ :  upon  which  a  sumi 
should  be  taken  out,  and  served  on  the  plaintiff's  attorney 
agent,  to  attend  a  judge,  and  shew  cause  why  a  writ  of 
sedeas  should  not  issue  to  discharge  the  defendant,  if  in 
tody  of  a  sheriffs  &c.  or  warden  of  the  Fleet ;  or  if  in  cusi 
of  the  marshal,  why  he  should  not  be  discharged  out  of 
custody  %  on  filing  common  bail  by  billf  or  entering  a  comi 
appearance  by  original. 

At  the  time  appointed  by  the  summons^  the  plaintiff's 


^  5  East,  292.  in  cases  where  a  declaration  has  bees 

^  It  was  formerly  necessary  to  get  a  lirered,  but  do  bill  filed, 
certificate  from  the  clerk  of  the  decia-        «  R.T.  2  Geo.  I.  §  r.  (3.)  K.B.^ 

rations  in  the  King's  Bench,  that  no  bill  pend.  Chap.  XVI.  §  29, 
or  declaration  was  filed   in    his   office        ^  Append.  Chap.  XVI.  §  ^q. 
•gainst  the  defendant.  R.  T.  2  Geo.  I.        ^  R.  £.  x6  Car.  XL  r^.  i,  K 

§  I.  (£.)  K.  B.  I  Str.  474*    But  this  see  3  Maole  8c  SeL  144^  5. 
c  fftificAte  is  sow  dispensed  with,  except 
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liiqr  dr  agent  either  attends  and  consents  to  an  order,  shews 
mm  against  it,  or  does  not  attend.  In  the  latter  case,  an 
Hml  being  made  of  the  service  and  attendance%  the  judge 
ll  make  an  order  for  the  defendant's  discharge  on  the  first 
hHiioiis,  if  the  application  be  for  not  declaring,  in  the  King's 
heh  ;  but  in  the  Common  Pleas,  the  order  on  the  first  sum- 
fM,  if  not  consented  to,  is  only  an  order  nisi^  unless  cause  be 
Urn  within  jur  days^;  and  in  either  court,  if  it  be  for  not 
ceediog  to  judgment  or  execution  in  due  time,  there  must 
three  summonses,  before  the  judge  will  make  an  order  for 
i-attendance ;  and  in  a  country  cause,  the  order  on  an  at* 
iance  is  not  absolute  in  the  first  instance,  but  only  an 
ter  mm,  unless  cause  )ye  shewn  within  a  limited  time,'to  give 
t  agent  an  opportunity  of  writing  to  his  client  for  instruc* 


RTben  an  order  is  made  for  the  defendant's  discharge,  com- 
a  bail  should  be  filed  with  the  clerk  of  the  common  bails 
tUty  or  a  common  appearance  entered  with  the  filacer  by 
|6ia/:  and  if  the  defendant  be  in  custody  of  the  marshal^ 
brtificate  from  the  clerk  of  the  bails  or  filacer,  of  the  bail 
Ig  filed,  or  an  appearance  entered,  will  be  a  suflficient 
|bnd  for  discharging  him,  without  a  supersedeas^.  But  if 
Ifdefendant  be  in  custody  of  a  sheriffs  &c.  or  of  the  warden 
ke  Fleet,  a  writ  of  supersedeas  is  necessary' ;  for  issuing 
keb,  in  the  King's  Bench  by  hillj  the  bail-piece,  signed  by 
i  of  the  judges,  is  a  warrant  to  the  officer,  with  whom  it  is 
be  left ;  and  he  delivers  it  over  to  the  clerk  of  the  common 
ll  to  be  filed'.  By  original^  the  writ  of  supersedeas  is  made 
by  the  filacer* ;  and  in  the  Common  Fleas,  it  is  signed  by 
jirothonotaries^. 


IL  £•  i6  Car.ll.  reg.  i.  K,  B,  Ap-        •  Append,  Chap.  XVI»  J    3a,  5cc. 

L  Chap.  XIV.  §  9,  xo^  Mte^  335.  361,  a. 

hp.  C.  R  68a.  '  R.T.aGeo.I.$  a.  (&.)  E:.B« 

R.  T.  9  W.  III.  K.  B.  «  Tryc,  w/lr^^. 

R.  T.  a  Gto.  I.  J  a.  (4.)  K.  B.  J  Imp.  C.  P.  68a.  686t 
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Havingf  thus  shewn  in  what  manner  the  defendtitt  is  to  H 
discharged,  it  will  be  proper  to  consider  what  causes  will 
sufficient  to  prevent  bis  discharge,  for  not  declaring,  pi 
ing  lo  trial  or  final  judgment,  or  charging  him  in  execol 
We  bave  already  seen',,  that  where  a  prit^ner  is  supersc^deal 
for  want  of  filing  a  bill  against  him  in  due  time,  he  waii 
the  irregularity  by    afterwards  pleading.      Where  there 
two  defendants,  and  one  of  them  is  arrested  and  detained, 
prison,  but  the  other  absconds,  so  that  the  plaintiSf  is  obtij 
to  proceed  to  outlawry  against  him,  this  seems  to  be  a 
cause  for  not  declaring  against  the  defendant  who  is  in  pri( 
until  the  other  defendant  be  outlawed^     But  it  is  said, 
in  such  case  the  plaintiff  must  move  for  time  to  dedare 
the  defendant  in  custody^ 

After  declaration,  if  the  venue  be  laid  in  a  county  wl 
the  assizes  are  holden  but  once  a  year,  it  mfiy^bf^jin] 
by  the  course  of  the  .courts  for  the  plaintiiff  to  tiy  his  caqge 
three  terms  :  this  therefore,  when  it  happens,  is  allowj^j 
a  good  cause  for  not  proceeding  to  trial"^.     So  where  the. 
in  a  country  cause^  was  returtiable  in  Michaelmas  term, 
the  plaintifif  declared  in  Hilary ^  and  the  defendant  jm| 
till  Easter  term,  by  which  means  the  plaintifif  was  dii 
from  proceeding  to  trial  till  the  next  summer  assize,  a  ji 
refused  to  g»ant  a  supersedeas.    And  in  like  manncft  vi 
the  court  take  time    to   give  judgment  on  dmurr^^ 
they  will  not  suffer  the  plaintiff  to  be  prejudiced^  bat 
allow  this  to  be  a  good  cause  for  not  proceeding  to  final  ji 
ment^. 


After  trial  or  final  judgment,  a  writ  of  error  or  i 
are,  whilst  they  continu^  in  force,  good  causes  for  not 


•  Ante^  355.  *  Barnes,  383-                                 J 

^  Barnes,  401.  a  Bkc.  Rep,  759,  but  «  Cripps  and  Wig^^  T,  a8  Omi,.W 

see  Pr.  Reg.  327.  semb.  contra^  K.  B.                                                    f 

"^Per  Cur.  E.  la  Geo.  III.  K.  B.  a  ^  Barnei,  385*                              J.i 

Cromp.  9,  a  New  Rep.  C.  P.  404*  .  ^  y 
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bb  defenSiait  m  exe'ciition*.  And  where  the  plaihCitfs,  being 
(taignees  of  a  bankrupt,  were  prevented  from  charging^  the 
lefendant  in  execution,  by  his  pleading  a  bad  plea  to  a  scire 
■cie»,  the  conrt  of  Common  Pleas  would  not  grant  a  supers 
9dea^.  And  in  that  court,  it  seems  that  a  prisoner  in  custody 
B mesne  process  may  be  charged  in  execution,  after  judgment 
|(unst  him,  notwithstanding  the  allowance  of  a  writ  of  error^ 
ESiegrnlar  treaty  of  accommodation,  or  agreement  for  a  com- 
felMtaise^  is,  in  any  stage  of  the  action,  a  good  cause  for  not 
bclnring,  Scc.^.  But  no  treaty  or  agreement  is  sufficient  to 
hreteht  a  supersedeas,  unless  it  be  in  writing,  signed  by  the 
tfendant  or  his  attorney,  or  some  person  duly  authorized  by 
K' defendant';  and  it  be  expressed  therein^  that  proceedings 
ife  stayed  at  the'defehdant's  request^ 


^If^ the' defendant  be  superseded,  or  supersedeable,  for  want 
proceedings  before  judgment,  the  plaintiff  may  nevertheless 
or'chai^'him'in  execution,  at  any  time  after  judgment': 
hfe'caniiot  do  so,  if  the  defendant  be  superseded,  or  sa- 
leable, for  want  of  being  charged  in  execution'.     i\\  the 
■r  case,' the  defendant  cannot  be  holden  to  special  bail  in 
rond  actibnV  upon  the  juugment\     And  it  is  a  rule  in  the 
Biiiion  Pleas'^  that  '*  if  prisoners  discharged  by  supersedeas^ 
int  of  prosecution,  be  afterwards  arrested  or  detained  in 
ly,  by  action  of  debt  upon  the  judgment  obtained  in  the 
bause,  a  common  appearance  shall  be  accepted^"     The 
mr  liowever,  in  the  first  action,  cannot  be  pleaded 


r*K.H.  26Geo.III.  K;  B.  33a.  Baraet,  376.  Cat.  Pr.C.P.  136. 

^^aWilf.  578.  S.  C.  Doftiu  and  Brown,  in  the  Ex« 

\^p2ib*  Pal.  293.  and  see  Barnes^    chequer,  M.  27  Geo.  UI.  S.  P. 
'^^tif^&riB  and  tee  2  WiU    380/       '  R.T.  2  Geo.  I.  $    i.  (c).  K.  B. 
4  Bor.  2063.  2  Blac.  Rep.  918.    Baraea,  376.  Cat.  Pr.  C*P«  i3^S.C. 
Wilt.    45$.   S.  C.'x    Eaat,  78.    in    7  East,  330. 

^  Cowp.'  72. 
L  H.  fl6  Geo.  III.  K.  B.  R.  H.       >  R.  H.  8  Geo.  II.  G.  P.  and  are  Cat. 
Geo.  III.  C,  P.  Pr.   C.  P.  34.  Barnes,  376.   390.    i 

^'^T.  %  Geo.  L   i  «./#-/.  K.  B.    Bos.  &    Pul.  361.  antg,  i8o.  but  fee 
ft  £at^  '591.  (n).   7  £;0ti     i  Du^nf.  &  Easti  592. 
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ia  bar  of  the  second* :  And  after  judgment  obtained  in  ikk 
second  action^  the  defendant  is  again  liable  to  be  taken  b  ezd»,| 
cution\ 


By  the  common  law^  a  prisoner  in  execution  was  to  beki 
in  salvd  et  arctd  custodidy  till  he  satisfied  the  plaintiflf.    Bat_ 
order  to  prevent  any  unnecessary  hardship  or  oppression, 
of  court  were   made,  in  the  beginning  of  the  last  reign, 
the  better  government  of  the  ELing's  Bench  and  Fleet  prL 
and  tables  of  fees  settled  and  established,  to  be  taken  by 
marshal  or  warden,  for  any  prisoner's  commitment,  or  comii 
into  gaol,  or  chamber  rent  there,  or  discharge  from  tl 
in  any  civil  action"^ :  and  there  is  a  clause  in  the  Lords* 
for  the  further  protection  of  prisoners  against  the  op] 
of  inferior  officers,  and  the  exaction  of  gaolers  to  whose 
tody  they  may  be  committed.    For  the  subsistence  of  prii 
confined  in  county  gaols,  and  in  the  King's  Bench,  Fleeti 
Marshalsea  prisons,  certain  allowances  are  made  out  of 
county  r^tes,  by  the  statutes  14  Eliz.  c.  5.  §  37.  43  Eliz.  c.j 
§  14, 15.  and  53  Geo.  III.  c.  113.  By  the  52  Geo.  III.  c.  1( 
justices  of  the  peace  are  enabled  to  order  parochial  relitf 
prisoners,  confined  under  mesne  process  for  debt,  in  such 
as  Me  not  county  gaols ;  and  by  the  53  Geo.  III.  c.  21. 
commissioners  of  the  customs  and  excise  are  authorized 
make  allowance,  for  the  necessary  subsistence  of  poor  pei 
confined  under  Exchequer  process,  &c.     The  rigour  of 
prisonment  is  also  considerably  abated,  by  a  prisoner's 
allowed,  on  giving  security  to  the  marshal  or  warden,  the 
nefit  of  the  rules  of  the  King's  Bench  or  Fleet  prison,  orj 
living  within  certain  limits'  out  of  its  walls.     This  beneAtj 


*  I  Dumf.  &  £ast>  273.  i7*  4  Geo.  II.  K.  B. 

^Cowp.72.  a  Blac.  Rep.  982.  ^32  Geo.  II.   c.  28.   $  12. 

« H.  M.  3  .Geo.  IL  K.  B.  R.  H.  236,  7. 
3  Geo.  II.  £.  P.  jfiOe,  46.  {c).  48.        '  For  the  limita  of  the  rdt»  cf j 

{aj.  King's  Bench  prUoo,  Me  R.  E.  )o< 

;  Jan.  19.  3  Geo.  II.  C.  P.  Dec.  Ill*  K.  B.  3  Durnf.  ft  Ettt,  fi. 
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A  io  prisooers  in  execution,  as  well  as  to  those  who 

fined  on  mesne  process ;  and  it  may  be  had  by  one  in 

on  an  excommunicato  capiendo* :  but  it  is  never  g^nted 

'isoner  in  execution  on  a  criminal  account^  or  for  a 

isoner  likewise,  whether  he  be  detained  in  custody  on 
process  or  in  execution,  may,  on  petition  to  the  court^, 
ay  rales  allowed  him,  on  the  liberty  of  going  out  of 
on  or  its  rules,  for  transacting  his  businesfs  in  term  time, 
lition  for  this  purpose  must  be  signed  by  the  prisoner, 
be  goes  at  large' :  and  when  the  day  rule  is  made  in 
gf's  Bench,  it  covers,  by  relation  back,  the  liberation 
soner  who  had  signed  the  petition,  but  had  gone  out  of 
efore  the  sitting  of  the  court  on  the  same  day ;  though 
shal  were  sued  for  the  escape  before  the  sitting  of  the 
But  every  prisoner  having  a  day  rule,  mast  return 
;he  walls  or  rules  of  the  prison,  at  or  before  nvie  o'clock 
eening  of  the  day  for  which  such  rule  shall  be  granted^ 
Formerly  a  rule,  that  ^' no  prisoner  in  the  King's  Bench 
or  within  the  rules  thereof,  should  have,  or  be  en- 
have,  day  rules  above  three  days  in  each  term ;"  and 
rule  was  made',  by  which  it  was  ordered,  that  *^  not- 
iding  the  above  rule,    if  any  person  in  the  King's 


1 

[I.  K.  B.  6  Dunf.  ft  Eatt,  ^  i  Str.  1964  s  jkr.  84$. 

.  56  Geo.  in.  K.  B.  6  Darnf.  •  a  Str.  8 1 7, 

y2,  *  For  the  form  of  the  ftedHon  for  a 

413.    And  for  the  nature  of  day  mlc  in  K.  B.  see  Append.  Chap. 

•ee  7  Damf.  ft  East,  153.  XVI.  (47.  and  for  the  day  rule  thereon, 

e  statute  53  Geo.  III.  c.  127.  id.  §  48. 

excommunication  is  discon-  •  i  Str.  503. 

:cpt  in  certain  cases  5  and  a  '9  East,  iji. 

tiwmace  eapundo  is  given,  in-  «  R.  E.  30  Geo.  III.  K.  B.  3  Dumf. 

kc  writ  de  excmnmumcaio  ca-  &  East,  $84* 

r  non-appearance  in,  or  dis-  ^  Id,  HUL 

e  orders  of,  any  ecclesiastical  .    ^  R.  M.  37  Geo.  III.  K.  B«  7  Dumf. 

Mr  a  contempt  committed  in  the  &  East,  82. 
Ii  court 


Bench  urisop  ^hoald  thereafter  sta^,  by  ajQ^davit,  ^ny  si 
causfe,  to  thp  satisfaction  of  this  court,  for  having  an  addit 
day,rul<e  or  day  roles^  beyond  those  allowed  by  the  afoi 
rule,  such  additional  rule  of  rules  sliouldJbte  granted  acqordi 
for  any  day  or  days  ensuing  such  application/'  But  by  s 
sequent  ruleS  the  two  former  ones  were  repealed  :  So 
the  practice  ^s  pp^^  the  spm^,  ^  it  was  ^jC^fqre  the  thi'^' 
rjil^  were  injade  upon  the  $uVj[ect*'. 

Besides  .these  it])4^£r^P^^^f  i^^^  }^^yf^  been  occasionally  [ 
for  tb^  relief  Ojjf  inspjlye^D^t  d^ebtors"^ :  Aqd  towards  the  < 
the  last  reigp,  ^opie  p9,nI^s^lent  provisions  were  made  foi 
rpli^/ against  imprisonment;,  by  tt^e  statute  32  Gfio.  II. 
§  13.  which  (originating  in  ,the  ^puse  of  Lprds,)  is  calh 
Z40rds  act.  j^y  ihi^  .i^ta^tute,  **  if  any  person  sh^l  be  cfa 
^^  in  execution,  fojr  finy  sum  of  .^o.pey  not  exceeding 
(^P9.e  e^t^^nded  to  200/.  by  the  tJjS  peo.  III.  c.  44.  s 
iippi  by  the  33  Gep.  ]JI.  c.  $•  whi^ch  ^s  made  p^ rp^eti 


*  E.  H.  45  Geo.  JIL  K.  B.  6  East,  &  East,  424. ;  and  of  remandiof 

3.  solvent,  for  obtaioing  money  o 

^  2  Smith  II.  340.   and  ^ee  iJ,   {,  under  false  pretences,  6  Durpf. 

27*  76.  8  East,    180  ;   respecting 

«  See  the  34  Geo.  III.  c.  69.  37  Geo,  perty  which  passes  under  the 

IIL  c.   112.41    Geo.  III.  c.   70.44  Bos.&  Pul.  32i.;and  the  assigi 

Geo.  III.  C.   io8«  45  Geo.  IIL  c.  3.  it  hy  the  clerk  of  the  peace,  2  /.a 

46  Geo.  III.  c.   108.  49  Geo.  III.  c.  and  as  to  the  liabihty  of  future 

115.  51  Geo.  III.  c.  125.  52  Geo.  III.  6  Durnf.  &  East,   366.   8  East, 

c.  165.  53  Geo.  III.  c.  6.  and  54  Geo.  afso  4  Taunt.  460.  where  the  g 
III.  c.  28.  And  for  the  cases  in  which     an  annuity,  who  had  been  dischi 

insolFent  debtors  are  entitled  to  the  be-  of  custody  under  the  insolvent 

nefit  of  these  acts»  see  8  Dumf.  &  East,  Geo.  III.  c  125.  was  held   ti 

49.  2  East,  148*  3  Bos*  &  PdI.  394.  charged,  both  as  to  his  person 

4  Taunt.  460.  854.;  and  for  those  in  perty,  from  all  future  payments  c 

which  they  are  not  so  entitled,  6  Durnf.  nuity ;  but  that  the  act  wast  no  < 
ic  East,  28.  399.  7  Dumf.  &  East,  of  his  sureties,  or  of  specific  1 
305.  I  Bos.  &  Pul.  477.  6  l^st,  347.  And  see  Barnes,  tit.  Pritontn 
jr  East,  91.  3  Smith  R.  11^.  S.  C.  8  Rep.992.  zi88.  1307.  1309. 
iaat^  433*  2  Campb.  443* :  As  to  the  ju-  terminations  on  former  HtMk 
risdiction  of  the  justices  at  an  adjourned  Common  Fleas, 
aesslbny  see  6  Durof.  &  Eatt,  76. 8  Donif. 
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^89  GeOm  IIL  c.  60.)  *^  and  shall  be  minded  to  deliver  up  to 
^  hk  creditors,  all  his  estate  and  effects,  in  satisfaction  of  his 

w 

*  debts,  he  may,  in  order  to  entitle  himself  to  the  benefit  of 
f  Ae  above  acts,  before  the  end  of  the  first  term  next  after 

*  he  shall  be  charged  in  execution,  exhibit  a  petition  to  any 
'  court  of  law,  from  whence  the  process  issued,  upon  which 

*  he  was  taken  and  charged  in  execution  ;  or  to  the  court  into 
which  he  shall  be  removed  by  habeas  carpus,  or  charged  in 
custody;  certifyuig  the  cause  of  his  imprisonment,  and 
aettinjg  forth  a  just  and  true  account  of  all  the  real  and  per- 
aooal  estate,  which  he,  or  any  persons  in  trust  for  him,  was 
■i0t  were  entitled  to,  at  the  time  of  his  so  petitioninof,  and 
(also  at  the  time  of  his  first  imprisonment,  and  of  all 
i^BCumbrances  and  charge  (if  any)  affecting  the  same,  and 
ffikewise  ajust  and  true  account  of  all  securities,  deeds,  evi- 
li^nces,  writings,  &c.  concerning  the  same,  and  the  names 
i'mnd  places  of  abode  of  the  witnesses,  &c. ;  upon  which  he 
(■hall  be  entitled  to  his  discharge,  on  complying  with  the 

requisites  of  the  act.'*  And  by  the  statute  49  Geo.  HI.  c.  6. 
jhsU  persons  who  are  or  shall  be  in  custody  for  contempt  of 
^oy  court  of  equity^  by  not  paying  any  sum  or  sums  of 
hnoney  or  costs,  ordered  to  be  paid  by  any  decree  or  order 
of  any  such  court,  shall  be  entitled  to  the  benefit  of  the 
said  several  acts  of  parliament,  and  shall  be  subject  to 
all  the  said  terms  and  conditions,  as  are  therein  expressed 
and  declared^  with  respect  to  prisoners  for  debt  only.'* 

The  humane  provisions  of  the  Lords'  act  were  rendered  as 
^ficial  as  possible,  by  the  liberality  of  the  judges,  who  con- 
it  to  extend  to  prisoners  in  custody  upon  an  attachment, 
the  non-performance  of  an  award%  or  non-payment  of  costs^, 
which  construction  has  been  recognized  by  the  statute 
Geo.  Ill*  c.  5.  §  4.  whereby,  after  reciting  that  persons 
often  committed  on  attachments,  for  not  paying  money 


» I  Dvaf.  &  East,  a66.  East,  756.  x  Bos.  &  Pul.  336.  13  Etst, 

» Gowp.  136.  I  Durof.  &  East,  266.    190.  but  sec  10  East,  408. 
>vnf.A£ast,  317. 809.^  Dumf.fic 
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awarded^  under  sabmissions  to  arbitration  by  or  made  mles 

court,  and  likewise  for  not  paying  costs,  duly  and  regpal 

taxed  and  allowed,  after  proper  demands  made  for  that 

pose,    and   also  upon   writs  of  excommunicato  capiendo^ 

other  process  for  or  grounded  on  the  non-payment  of  costs 

expences,  in  causes  or  proceedings  in  ecclesiastical  ci 

it  is  declared  and   enacted,  that  *' all  such  persons  are 

^<  shall  be  entitled  to  the  benefit  of  this  act,  and  subject! 

^'  the  same  terms  and  conditions  as  are  therein  expressed 

*'  declared,  with  respect  to  prisoners  for  debt  only*." 

defendant  in  custody  upon  an  attachment,  who  had  been 

victed  on  an  indictment  for  an  assault,  and  upon  refereni 

the  king's  coroner  and  attorney,  was  awarded  to  pay  so 

for  costsj  and  so  much  for  compensation  to  the  prosecutrix, 

held  to  be  entitled  to  be  discharged  as   an  insolvent  del 

under  the  Lords'  act,  without  the  aid  of  the  statute  33  Gea 

c.  5^.     It  has  also  been  determined,  that  the  Lords'  act 

tends  to  prisoners  charged  in  execution,  on  process  issuing 

of  inferior^  as  well  as  superior  courts;^.     And  it  is  no  obji 

to  a  prisoner's  being  discharged  under  it,  that  his  credit 

dead^ ;  or  that  the  defendant  has  agreed  not  to  take  the 

oftheact^  And  where  the  defendant,  in  the  Common  Pl< 

charged  in  execution  with  the  penalty  of  a  bond,  it  may 

reduced  to  the  principal  and  interest,  in  order  to  entitle 

to.such  benefit^     But  the  defendant  in  a  qui  tarn  action  itdj 

entitled  to  the  benefit  of  the  Lords'  act';  nor  a  defendant! 

custody  under  a  writ  of  de  excommunicato  capiendo^  for  cd 

tumacy  in  not  paying  a^sum  for  alimony,  and  also  for  costifj 

the  ecclesiastical  court**.     And  a  prisoner  who  is  taken  in 

cution  for  more  than  300/.  and  afterwards  reduces  bis 

below  that  sum,  is  not  entitled  to  be  discharged  under  it,' 


*  Afld  see  the  statutes  $2  Geo.  III.  c.  ^3  Smith  R.  5 1 • 

13.  53  Geo.  III.  c.  102.  §  47.  ^2  Blac.  Rep.  760.  but  tee  Bfll 

^  13  East,  190.  367.  369.  371. 

'  7  East,    84.    3    Smith     R.    102.  ^3  Bur.  1322.    i   Bkc.  Bcf.  3] 

•  l-»»  S.  C 

^  Barnes,  370.  i  Bee.  Sc  Pul.  336.  ^  11  Eagt,  231. 
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ibe  next  term  after  he  has  so  reduced  his  debt,  unless  it  be  also 
the  next  term  after  he  was  taken  in  execntion\ 

It  was  also  provided,  by  the  statute  32  Geo.  II.  c.  28.  §  24. 
ftat  **  no  person  who  should  have  taken  the  benefit  of  any  act 
k  the  relief  of  insolvent  debtors,  should  have  or  receive  any 
jkenefit  or  advantage  under  this  act,  or  be  deemed  to  be  within 
Ihe  meaning  thereof,  so  as  to  gain  any  discharge,  unless  corn- 
iced by  any  creditor  to  discover  and  deliver  up  his  or  her 
Irtate  or  effects  :**  which  clause  was  held  to  apply  only  to 
persons  having  taken  the  benefit  of  general  insolvent  acts,  and 
^  to  persons  previously  discharged  under  the  Lords*  act\ 
iMid  now^  by  a  late  act  of  parliament*,  this  clause  is  altogether 
Repealed. 

The  act  requires,  that  the  petition  should  be  exhibited  be- 
the  end  of  the^r^  term  next  after  the  prisoner  is  charged 
execution''.  But  where  a  defendant  taken  on  a  capias  ad 
faciendum  escaped,  and  was  retaken  and  committed  to 
custody  of  the  marshal  in  a  subsequent  term,  the  court 
,  that  he  might  apply  to  be  discharged,  under  the  Lords* 
in  the  term  following*.  And  by  the  statute  33  Geo.  III. 
K  6.  §  5.  '*  where  any  debtor  shall  have  neglected  to  take 
the  benefit  of  the  acts,  within  the  time  limited,  and  shall 
make  it  appear  to  the  court  out  of  which  the  execution 
issued,  that  such  neglect  arose  fromJg^orance  or  mistake, 
such  debtor  shall  then  be  entitled  to  take  the  benefit  of  the 
acts,  as  if  he  had  taken  the  same  within  the  time  so  limited 
as  aforesaid.**  Upon  which  statute  it  has  been  holden,  that  a 
jlHsoner  is  entitled  to  the  benefit  of  the  acts,  who  has  been 
tevented  from  applying  for  it  in  due  time,  by  the  misconduct 


*  1  Bo0.5c  Pal.  423.  >f  the  appiicatioo  were  made  in  the /^ 

^  S  Smith  R.  24,  J.  cond  term  after  the  prisoner  was  charged 

«  52  Geo.  III.  c.  34«  ^  2.  in  execution,  it  had  always  been  held 

'  Baroes,  378«  but  see  2  Marsh.  201.  sufficient.  Sidqumrt. 

irre  the  ofScerft  of  the  court  said,  that  ^  4  Dumf.  &  East,  367, 
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of  bis  agent* ;  or  by  his  ignorance  of  the  creditor  s  piace  il 
abode,  till  recently  before  his  application^ 

When  a  prisoner  imends  to  take  the  benefit  of  the 
act,  he  must  give  to  or  leave  for  every  creditor  at  whose 
be  is  in  execution,  or  his  executors  or  administrators,  at 
or  their  usual  place  of  abode,  or  in  case  they  cannot  be 
with,  to  or  for  his  or  their  attorney  or  agent  last  employed 
the  -action,  a  noiice  in  writing,  signed  with  his  proper  ni 
or  mark,  importing  that  he  intends  to  petition  the  court, 
isetting  forth  a  true  copy  of  the  account  or  schedule^  he  inU 
to  deliver  in;  which  notice  must  be  given  fourteen  davs 
least  before  the  (letitiim  is  presented* :  though  the  podges  in 
case  held,  in  favour  of  liberty,  that  under  circumstances, 
day  of  giving  the  notice  might  be  reckoned  as  one^ 
aotice  of  a  prisbaer's  intention  to  apply  to  a  wrong  court, 
not  cored  by  the  pkintiflTs  opposing  his  discharge*.     An 
4avit  is  annexed  td  the  notice  and  scbedide,  made  by 
person  who  saw  the  defendant  sign  them** :  And  an  affidai 
of  due  service  of  the  notice  and  schedule  is  also  to  be  mi 
tm  unstamped  paper,  and  sworn  before  a  judge  in  town, 
eommissiober  in  tbe  country^ 

After  the  expiration  of  the  time  s|iecified  in  the  notice^ 
pelitiim^  is  to  be  exhibited,  with  a  certificate  annexed,  or  co] 
of  causes  in  which  the  defendant  stands  charged,  ob< 
from  the  gaoler* ;  or  from  the  clerk  of  the  papers,  if  the 
fendant  be  in  custody  of  the  marshal  of  the  King's  Bench,  si 
warden  of  the  Fleet  prison.  If  he  be  in  any  other  cu8tod| 
there  most  be  an  affidavit  of  having  seen  the  gaoler  wid 

*  4  Dumf.  &  East,  23 1.  ^4  Bur,  2  j2$« 
*"  13  East,  190.  '  I  Taonu  64. 

«  Appeod.  Chap.  XVI.  f  49.  and  see       ^  Append.  Chap.  XVI.  §  ^u 
a  New  Bep.  C.  P.  67.  '  U.  §  52. 

*  Append,  Chap.  XVI.  §  jo.  ^IJ  f  53. 
?  32  Geo.  II.  c  2«.  f  13.                       ■  //.  f  54- 
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k  nertifictte^ ;  which  affidavit  mwtt  be  sworn  before  a  judg^ 
■town,  or  commissioner  in  the  country.  .  The  petition,  cer- 
pcate,  and  affidavit  of  service  of  the  notice^  bein^  left  with  the 
|ri^  of  the  rules  in  the  Ring*s  Bench,  or  one  of  the  se- 
pB^ariea  in  the  Common  Pleas,  he  will  draw  up  a  rule  for 
UpgiufT  the  prisoner  into  court,  and  summonini;^  the  creditors 
|l  Appear,  persoiially  or  by  attorney,  at  some  certain  day  to 
Irtherein  specified^;  a  copy  of  which  rule  should  be  served  on 
pill  creditor,  and  ako  on  the  graoler,  and  an  affidavit  made 
|pich  service* :  or  if  the  creditor  abscond,  so  that  be  cannot 
k  personally  served  with  a  copy  of  the  rule,  the  court  wiU 
llnr  ibat  service  upon  his  attorney  shall  be  deemed  good 
l^rice^.  In  the  King's  Bench,  it  is  a  rule,  that  insolvent 
petitioning  under  the  Lords*  act,  and  subsequent  acts 
their  farther  relief,  shall  be  brought  into  this  court,  during 
•tiaie,  apon  Monday  $  and  Tkuntdays.  and  upon  rio  other 
And  in  the  Common  Pleas,  by  a  late  rule,  they  are  to 
»rooght  into  court  on  the  following  days,  that  is  to  say,  in 
and  Michadtnoi  terms,  on  the  days  appointed  for  the 
sittings  at  Niii  PriuSf  and  on  Saturdays;  and  ia 
term,  on  the  days  appointed  for  the  London  sittings  at 
•  fVuct,  on  Tuesday 9j  and  on  the  last  Saturday  in  the  term; 
in  Trinity  term,  on  the  days  appointed  for  the  London 
igs,  and  on  Tuesdays;  and  on  no  other  days^  In  the 
ooort,  a  rule  cannot  be  had  for  the  next  day,  with  only 
day's  notice,  to  discharge  an  insolvent  debtor,  though 
prayed  for  on  the  last  day  but  one  of  the  term*. 

the  prisoner  is  charged  in  execution  above  twenty 

from  Westminster-kaUf  or  the  court  out  of  which  the 

itioB  issued,  the  rule  requires  him  to  be  brought  to  the 

assizeSf  or  (by  statute  52  Geo.  III.  c.  84.  §  1.)  before  the 


'  *  Append.  Chap.  XVI.  §  55.  '  R.  M.  47  Geo.  IIL  C.  P.  and  fee 

« 52  Geo. III.  c.  28.  $  13.  R.  M.  46  G«o. III.  C.P.  s  New  Rep. 

'  Append.  Chap.  XVL  §  56.  C.  P.  96. 

'  BanM,  384.  5  4  Taant.  588. 
•R.H.37Gco.III,K.B. 
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jostices  assembled  at  any  general  or  quarter  sesmons  of 
peace^  to  be  holden  within  the  distance  of  twenty  miles  of  I 
gaol  in  which  the  debtor  is  con6ned,  and  that  the  ci 
be  summoned  to  appear  there ;  and  a  copy  of  such  rule  k 
be  served  on  every  creditor,  his  executors  or  administratoii|) 
left  at  his  or  their  dwelling  house  or  usual  place  of  al 
with  his  or  their  attorney ^ybicrfeen  days  at  least  before  the 
ing  of  such  assizes*. 

On  bringing  up  the  prisoner,  the  court  or  judge  of 
are,  in  a  summary  way,  to  examine  into  the  matter  of 
petition ;  and  after  being  sworn  to  the  truth  of  his  schi 
if  no  opposition  be  made,  he  is  discharged  of  course,  upon 
ecuting  an  assignment  and  conveyance  of  his  estate  and  ei 
for  the  benefit  of  his  creditors ;  which  is  done  by  a  short 
dorsement  on  the  back  of  the  petition^.  But  if  the  pei 
at  whose  suit  the  prisoner  is  in  execution,  are  not  satisSed 
the  truth  of  his  oath,  and  either  personally  or  by  atU 
desire  further  time,  the  court  may  remand  him ;  and  dii 
the  parties  to  appear  on  some  other  day,  to  be  appointed 
the  court,  within  the  first  week  of  the  next.term  at  farthfl^ 
or  sooner  if  the  court  shall  think  fit"* :  And  the  creditors  nl 
file  interrogatories  for  his  examination,  before  he  is  admit 
to  take  the  benefit  of  the  act5.  In  such  case  it  is  a  rule  in 
King's  Bench,  that  ^^  the  creditor  do  file  his  interrogul 
with  the  clerk  of  the  rules,  and  that  the  clerk  of  the  rules 
thereupon  draw  up  a  rule  for  the  debtor's  examination 
the  master,  to  whom  he  shall  also  deliver  the  original  int 
gatories ;  and  that  the  debtor  having  been  previously  s^ 
in  open  court  for  the  purpose,  the  master  shall  proceed  to 
down  in  writing  the  examination  of  the  debtor,  in  answer! 
the  said  interrogatories ;  and  the  same  being  signed  by 
debtor,  shall  be  afterwards  filed  by  the  master,  with  the 
of  the  rules}  and  the  said  interrogatories  and  examii 


*  31  Geo.  IL  c.  a8.  $  i {•  **  3  Bar.  1393. 

•»  y^  f  13.  •  33  Geo.  III.  c.  5.  i  £. 

'  Id.  ibid. 
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Jill  be  produced  by  the  clerk  of  the  roles  and  read,  when  the 
i^^r  shall  on  a  subsequent  day  be  brought  up  by  rule  for 
1^  porpoa^/'  Where  a  prisoner  has  been  brought  into 
put  to  be  discharged  under  the  Lords*  act,  and  upon  his  ex- 
Unatum  the  court  have  refused  to  discharge  him,  they  will 
m  afterwards  discharge  him  on  that  act,  though  he  make  an 
pdavit  of  circumstances,  in  answer  to  the  cause  shewn  on 
p  examination  against  his  discharge,  and  that  those  circum- 
were  not  then  disclosed,  owing  to  a  mistake^  And  if 
ner  brought  up  to  be  discharged  under  the  above  act, 
rer  in  a  false  schedule,  and  be  remanded,  the  court  of 
on  Pleas  will  not,  at  the  instance  of  a  creditor,  even 
the  prisoner's  consent,  order  him  to  be  brought  up  a  se- 
time,  for  the  purpose  of  amending  his  schedule,  and  as- 
iog  over  that  property  which  he  had  before  concealed^ 
that  court  will  not  regulate  their  proceedings,  as  to  the 
ge  of  an  insolvent,  by  what  has  passed  in  the  iMolvent 
*  court ;  therefore  it  is  no  ground  for  opposing  his  dis- 
,  that  he  has  been  remanded  in  that  court  for  fraud"*. 

lU  objections  to  the  yisufliciency  of  the  schedule,  in  point 
form,  must  be  made  the  first  time  the  prisoner  is  brought 

And  if,  on  the  second  day,  the  creditor  shall  make  de- 
it,  or  shall  appear  and  be  unable  to  discover  any  estate  or 
omitted  in  the  account,  the  court  shall   immediately 

the  prisoner  to  be  discharged,  upon  his  executing  an  as- 

lent  and  conveyance  of  his  estate  and  effects ;  unless  the 
litor  insist  upon  his  being  detained  in  prison,  and  shall 
\e  by  writing,  signed  with  his  name  or  mark,  (or  if  he  be 
of  England^  under  the  hand  of  his  attorney,)  to  pay  and 

the  prisoner  weekly,  a  sum  not  exceeding  9s.  Gd.  (or  if 

creditors  than  one  insist  on  his  detention,  not  exceed* 

2s.  a  week  each',)  to  be  paid  on  Mcndojf  in  every  week^ 


%  R.  E.  36  Geo.  m.  K.  B.  1 3s  Geo.  IL  c,  28.  §   13,  Barnei^ 

^  J  H«  Bhc  loi.  37a. 

•  I  JBos-*W-i43-  'Sy  Geo,  HI,  c  8s- $  3,4,butjee 

«  a  Msnh.  200.  Bamet,  377.  389, 90. 
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80  long  as  the  prisoner  shall  continue  in  eteeoGMfi^m 
every  snch  case,  the  prisoner  shall  be  remanded*.  Ai 
court  have  no  power  to  moderate  the  sum  t6  be  paid  to 
fioner  on  his  being  remanded,  but  a  note  nrrast  be  sign 
the  full  snni  directed  by  the  act^  But  if  faihire  be  m 
payment  of  the  said  weekly  sums,  the  prisoner,  up6n  af 
tiontaihe  court  in  term-time,  or*  in  vacation  td  a  jutige 
by  order  of 'the  court  or  judges  be  discharged  out  ofco 
on  executing  an  assig^nment^and  •conveyance'  of 'his  est&l 
effects^. 


The  prisoner  nrny  foe  compeH^  to*indud6'  ift'^bifll  sl^fi 
every  thing  that  ht  can  selPfor  his  owtt  bbnefit' :  Al 
[^ce  of  a  life^g^ardsmen  behfig  constantly  sold,  the 
will  compel  a  prisoner  who  holds  such  a  place  to  sell  i 
insert* the  value  in  his  schedule,  before  they  perttiit  t 
take*  the  benefit  of  the  act^  Bdtthe  fuH'  or  half  pay 
officer  in  the  army  is  not  the  subject  of  sale ;  and  there 
prisoner  cannot  be  compelled  to  include  it  in  his  schedule 

If  the  prisoner  be  detained  in  custody,  the  note 
cnrity  for  payment  of  his  allowance*,  must*  be  signed  I 
plaintiff,  if  in  Ehgkind,  or  otherwise  by  his  attorney; 
being  sufficient  for  the  attorney  to  sign  the  note,  if  his^ 
can  be  met  with\  And  if  the  note  be  not  signed  by  the 
tiff' in  open  court,  it*  is  the  practice  to  re<)uire*an  affidavi 
the- note,  shevnng  that  it  m^as  duly  signed^^  which  uf 


*32  Geo.  ILc.  fl8.  $  13.  Ifapl|UD-<  '  3  DurnE  &  £att,68Y. 

tiff  hold  the  defendant  in  execution  in  ^  Id.  ibid*  CadwaUader  Jom 

several  actions,  he  need  not  give  more  M.  14  Geo.  IIL  K.  B« 

thfta'oiier*note*fbr  »3/.  td.  a  week'  Jouis  '  3  Durnf.  &  East,  68i.  i  1 

▼•  Cowy  •Mv'36  'Ge«.tlIL<  K^  Br    And-  628.*  3  BosvdPuI;  324,^. 

for  the  form  of  a  rule  of  court,  on  de-  c  Append.  Chap.  XVI.  $  57, 

fendant's  being  remanded    in  the  £x-  ^  Imp.  K.  B.   708.  but  tee 

chequer,  tee  Append.  Chap.  XVh^  6o.  371.  382.  399/'!  6^:&Tidi>3 

^  I  Bot.  &  Pul.  336.  but  aee  BanMV  *  £d<wards  v.  CarUrlM^^^St 

387%  397^  limb,  cmirm,  K.  B. 

f  3a  Geo.  II.  c  a8k  §'tz* 
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e  propwljF  entitled :  and  where  a  note  to  pay  a  prisoner 
r  pences  was  written  upon  the  same  paper  with  an  affi* 
to  verify  the  plaintiflTs  hand- writing  thereto,  it  waa 
,  that  the  affidavit  not  being  duly  entitled  in  the  cause, 
I  the  note  was  so,  could  not  be  aided  by  reference;  and ^ 
ire,  as  it  could  not  be  read,  the  prisoner  was  discharged^ 
s  there  are  several  plaintiffs,  the  note  must  be  signed^, 
of  them^  or  if  they  are  partners,  by  one  >  on  behalf  ofi 
f  and  the  others^;  a  note  signed  by  one  of  several  lessors^ 
plaintiff  in  ejectmen^t  or  by  one  of  several  executom^ 
It  mentioning  the  others,  not  being  deemed  sufficient: 
an  action  at  the  suit  of  a  corporation,  if  the  note  be 
with  the  corporation  seal,  it  is  deemed  a  sufficient  compli- 
Evith  the  act^:  and  the  note  is  valid,  though  it  do  not 
the  8t)^le  of  the  court  in  which  the  action  wan  brought^* 
ayroeot  is  to  be  made,  by  the  act,  every  Monday;. and. 
»te  must  be  drann  up  accordingly\  And  in  the  Oom>* 
leas,  it  seeniM  that  such  note  ought  to  contain  an  express 
le  to  pay  the  allowance  on  a  Monday f  although  it  he. 
on  that  day  of  the  week^  It  was  detennined  in  one 
that  such  a  note  ought  to  be  stamped :  but  the  judges, 
a  conference,  afterwards  held  a  stamp  *to  be  unneees* 


» act  of  parliament  requires  payment  to  the  debtor;  but 
arts,  in  construing  the  act,  have  considered  payment  to 
n key  as  payment  to  the  debtor:  and  in  a  late  case*, 
nt  to  the  person  who  opened  the  ddor  of  the  prison,  was 
sred,  by  the  court  of  Common  Pleas,  as  paym^it  to  the 
y.     If  the  payment  be  not  made  in  time,*  the  prisoner 


nth  R.  393*  *  %  Smith  R.  642. 

imf.  &  Eatt,  X56.  8  Duraf.  A:        ^  BUkemon  v.  Ronea^  M.  36  Geo. 

;.  III.  K.  B.  3  Bos.  &  Pul.  184.  C.  P. 

irnf.  ft  East,  25.,  ^  Id.  ibid. 

inif«  ft  East,  156.  ^  7  Dornf.  &  Eastt  530. 

inif«&  ^st,  i%(^.  I  Id.  Cyom  i  Bds.  ft  Puh  271. 

w  Rrp.C,  P.  306.  "  I  New  Rep.  C.  ?•  i  ti. 
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has  a  right  to  his  discharge' :  and  where  the  money  was  im||| 
paid  before  ten  o'clock  at  night  of  the  day  on  which  it  bei 
due,  it  was  holden  that  the  defendants  right  to  his  discbi 
was  not  waived,  by  the  turnkey  on  the  felon's  side  accepi 
it  after  that  time^.     But  the  defendant  cannot,  it  seems, 
dischai^ed  for  non-payment  of  the  money,  where  he  rem< 
himself  to  the  prison  of  another  court"".     The  mode  of  obi 
ing  a  prisoner's  discharge  for  non*payment  of  the  allows 
is  by  application  to  the  court  in  term  time,  or  to  a  judge 
vacation :  and  where  a  note  is  given  at  the  assizes,  the 
will  discharge  him  for  non-payment  of  the  allowance^  upofti 
record  of  the  proceedings  being  sent  to  them,  signed  by 
judge  of  assize"^.     A  judge's  order  for  a  prisoner's  dischi 
under  the  Lords'  act,  made  out  of  term,  has  been  held  to 
final^:  But  in  the  Common  Fleas,  this  order  cannot  be 
by  a  judge  in  term,  though  summonses  were  taken  out  in 
cation,  and  the  order  only  delayed  till  the  beginning  of 
by  an  irregularity  in  the  affidavits^ 


It  sometimes  happens,  that  persons  who  are  prisoners 
execution  in  gaol  for  debt  or  damages,  will  rather  spend 
substance  in  prison,  than  discover  and  deliver  up  the 
towards  satisfying  their  creditors  their  just  debts,  or  so  mi 
thereof  as  such  substance  will  extend  to  pay:  To  rem< 
which,  there  are  compuhive  clauses  in  the  Lords'  acts 
which  it  is  enacted,  that  **  if  any  prisoner  who  shall  be 
^<  mitted  or  charged  in  execution,  in  any  prison  or  gaol, 
^<  any  debt  or  damages  not  exceeding  one  hundred  poi 
«  besides  costs,"  (since  extended  to  300/.  by  the  statutes 
Geo.  IIL  c.  44.  §  2.  and  33  Geo.  III.  c.  5.  §  3.)  <<  shall 
*  within  three  months  next  after  every  such  prisoner  shall 
<<  committed  or  charged  in  execution,  make  satisfactioa 


*  Say.  Rep.  103.  Doug.  67.  aod  see 
7  Durof.  Ac  Easty  157. 

^  5  Durnf«  5c  Eaat,  3^  and  tee  7 
Durnf.  5c  iiast,  156. 

?  Bame%  368. 


*  Id.  38a. 

«  Doug.  68.  WcirterY.  fTJUamt 
Z6  Geo.  m.  K.  B. 
'  I  Bos.  &  Pul.  92. 
>  33  Geo.  II.  c.  28.  §  16,  17. 
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'  or  her  creditor  or  creditors,  who  shall  charge  any  such 
fiooer  in  execution,  for  such  debt,  damages  and  costs; 
m  such  creditor  or  creditors  may  require  ever^  such  pri- 
ler  (on  giving  twenty  days  notice^  in  writing  to  him  or 
'9  of  such  creditors  design,)  to  give   in  to  the  court  at 
r  from  which  the  writ  or  process  issued,  on  which  any 
h  prisoner  shall  be  charged  in  execution,  or   into  the 
irt  in  the  pnson  of  which  any  such  prisoner  shall  be  re- 
ved  by  habeas  corpusj  or  shall  remain  or  be  charged  in 
^cation,  within  the  first  seven  days  of  the  term  which 
11  next  ensue  the  expiration  of  the  said  twenty  days,  in 
pect  to  any   prisoner  charged    in  any  prison  belonging 
;he  courts  in   Westminster  hall ;  and  at  the  second  court 
ich  shall  be  held  by  any  other  court  of  record,  after  the 
nration  of  the  said  twenty  days,  in  respect  to  any  pri- 
er  charged  in  any  prison  belonging  to  such  other  court; 
I  where  any  sudi  prisoner  shall  be  charged  in  execution 
my  county  gaol,  or  other  gaol  or  prison,  above  the  space 
Iwenty  miles  distant  from   Westminster  haUf  or  the  court 
^urts  out  of  which  the  writ  or  process  issued,  on  which 

such  prisoner  is  or  shall  be  charged  in  execution,  then 
^ve  ii\  upon  oath,  at  the  assizes  or  great  sessions,  and  on 

crown  side  thereof,  which  shall  be  held  for  the  county 
place  in  the  prison  of  which  any  such  prisoner  shiill  be, 
t  after  the  expiration  of  twenty  days  from  the  time  of 
Dg^  any  such  notice ;  a  true  account  in  writing,  to  be 
led  with  the. proper  name  or  mark  of  every  such  pri* 
T9  of  all  the  real  and  personal  estate  of  such  prisoner, 

of  all  incumbrances  affecting  the  same,  to  the  best  of 
>r  her  knowledge  and  belief,  in  order  that  the  estate  and 
;ts  of  such  prisoner  may  be  divested  out  of  him  or  her, 
may  by  the  court,  judge  or  judges,  justice  or  justices 
»said,  be  ordered  to  be  assigned  and  conveyed,  in  man- 
Eind  for  the  purposes  therein-after  declared^** 

ad  every  such  creditor  or  creditors  shall  also  give  twenty 

nd.  Oiap.  XVI,  §  61.  *  Id.  §  63. 
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^<  days  like  notice  in  writing*,  of  such  bis  her  or  their 
^'  tion  to  require  any  such  prisoner  to  be  brought  up  as 
<<  said,  to  all  and  every  other  creditor  and  crediton  of 
^^  such  prisoner,  if  any,  at  whose  suit  any  such  prisone 
<<  be  detained  or  charged  in  custody*,  if  such  other  c 
<^  or  creditors  can  be  met  with ;  and  if  not,  then  to  t 
<'  tornies  last  employed  in  the  actions  or  suits,  in  whii 
<'  such  prisoner  shall  be  so  detained  or  charged  in  cnstc 
^<  any  such  other  creditor  or  creditors:  And  shall  li 
<^  give  a  like  notice  in  writing  to  the  sheriff  or  sherifis, 
^*  or  keeper  of  the  gaol  or  prison,  in  which  any  such  p 
'^  shall  be  detained  in  custody,  of  such  his  or  her  intec 
^^  have  any  such  prisoner  so  brought  up,  and  to  requii 
<^  sheriff,  &c.  to  bring  up  every  such  prisoner  accorc 
*^  and  every  such  notice  which  shall  be  so  given  to  an 
*^  sheriff,  &c.  shall  be  so  given  twenty  days  at  least  bef 
<'  time  appointed  for  any  such  prisoner  to  be  so  broug 
^<  and  thereupon  every  such  sheriff,  &c.  shall  at  the  c 
^  such  creditor  or  creditors,  cause  every  such  prisonei 
<<  brought,  as  by  such  notice  in  writing  shall  be  requi 
^i  such  court,  assizes  or  great  sessions  as  aforesaid,  t^ 
^^  with  a  copy  of  causes  of  his  or  her  detainer  ther^'* 

^  And  that  every  prisoner  who,  in  pursuance  of  U 
'<  shall  be  brought  up  to  any  such  court,  assizes  or  grc 
<<  sions  as  aforesaid,  shall,  on  proof  being  there  first  n 
<<  such  notices  as  aforesaid  having  been  given,  deliver  i 
^^  in  open  court,  upon  oath,  within  the  time  therein  be 
^  that  purpose  prescribed,  a  full  true  and  just  accou 
<<  closure  and  discovery  in  writipg,  of  the  whole  of  his 
^^  real  and  personal  estate,  and  of  all  books,  papers,  ¥ 
^'  and  securities,  relating  tiiereto,  and  of  all  incumbrano 
^  aflfecting  the  same,  and  the  respective  times  when 
*^  to  the  best  of  his  or  her  knowledge  and  belief,  (otb 
^^  and  except  the  necessary  wearing  apparel  and  bed 


*  ApitencU  ChsLf.  XVI.  §  6u 
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*  nch  prisoner,  and  his  or  her  family,  and  the  necessary  tools 
'  or  instmments  of  his  or  her  respective  trade  or  calling,  not 
exceeding  the  value  of  ten  pounds  in  the  whole,)  which  ac- 
count shall  be  subscribed  with  the  proper  name  or  mark  of 
the  prisoner,  who  shall  so  deliver  in  the  same." 

^  And  on  the  delivering  in  of  any  such  account,  the  estate 
mnd  effects  of  every  such ,  prisoner  shall  be  by  him  or  her 
sssig'ned  and  conveyed,  by  a  short  indorsement  on  the  back 
of  every  such  account,  to  such  pei-son  or  persons  as  the 
eoart,  judge  or  judges,  justice  or  justices,  in  which  or  to 
whoDDi  any  such  account  shall  be  so  given  in,  shall  order  or 
direct,  in  trust,  and  for  the  benefit  of  the  creditor  or  credi- 
tors who  shall  have  required  any  such  prisoner  to  be  brought 
up  as  aforesaid,  and  of  such  other  creditor  or  creditors  (if 
any)  of  every  such  prisoner,  at  whose  suit  any  such  pri- 
ioner  shall  be  charged  in  custody  or  execution,  and  who 
shall,  by  any  memorandum  or  writing,  to  be  signed  by  such 
creditor  or  creditors,  before  any  such  conveyance  or  assign- 
ment shall  be  made,  consent  to  any  such  prisoner's  being 
'dbcharged  out  of  gaol  or  prison,  at  his  her  or  their  suit,  and 
agree  to  accept  a^proportionable  dividend  of  such  prisoner's 
estate  and  effects,  with  the  creditor  or  creditors  who  shall 
%ive  required  any  such  prisoner  to  be  brought  up ;  and  if 
Ihere  shall  be  no  other  creditor  or  creditors,  or  there  being 
kny   sach,  -if  he  she  or  they  shall  not  agree  in  writing  to 
Kscbarge  such  prisoner,  and  accept  such   proportionable 
lividend  as  aforesaid,  then  in  trust  for  the  creditor  or  crc- 
litors  only,  who  shall  require  any    such   prisoner   to   be 
nrought  np  for  the  purpose  aforesaid :  And  by  such  assign- 
sent  and  conveyance  as  aforesaid,  all  the  prisoner's  estate 
nd  effects  shall  be  vested  in  the  creditor  or  creditors,  to 
fhom  the  same  shall  be  assigned  and  conveyed  in  tnist  as 
foresaid ;  and  if  any  overplus  shall  remain  of  any  such  pri- 
Mier*s  estate,  after  payment  of  the  debt,  or  damages  and 
osts,   which  shall  be  ckie  to  any  creditor  or  creditors  at 
rhose  suit  any  such  prisoner  shall,  in  pursuance  of  this  act, 

'  2c» 
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^  be  discharged  out  of  gaol  or  prisout  and  all  reasonak 
**  charges  expended  in  or  by  means  of  getting  in  snch  esU' 
*'  or  effects,  the  same  shall  be  paid  to  such  prisoner,  his  or  1m 
executors  administrators  or  assigns/' 


cc 


It 


*'  And  upon  every  such  discovery,  assignment  and  coci?e] 
<^  ance  being  made  and  executed,  to  the  satisfaction  of  d 
^^  court,  judge  or  judges  of  assize,  justice  or  justices  of  grai 
session,  before  whom  the  same  shall  be  made^  every  sol 
prisoner  shall,  by  such  court,  &c.  be  discharged  and  set  i 
<'  liberty,  in  the  actions  and  charges,  at  the  suit  of  the  credit 
'^  or  creditors  who  shall  require  him  or  her  to  be  so  broo|j 
'<  up,  and  also  in  the  actions  and  charges  of  every  other  qq 
^  ditor  who  shall  sign  such  consent  as  iiforesaid,  for  his  or  h 
**  discharge,  with  the  same  benefit  of  making  use  of  such  q 
**  charge,  as  is  therein  before  provided  for  prisoners  seeki|| 
'^  and  who  shall  obtain  their  discharge,  under  the  proyisi^ 
''  contained  in  the  former  part  of  this  act:  And  uo  staii| 
^*  shall  be  necessary  on  any  such  assignment  and  conveyand 
^'  or  any  rule  or  order  which  shall  be  made  for  any  such  dl 
**  charge/* 

^S  But  notwithstanding  any  discharge  obtained  by  virtue 
''  this  act,  for  the  person  of  any  prisoner,  the  judgment 
'^  tained  against  every  such   prisoner  shall  continue  and 
*^  main  in  force,  and  execution  may  at  any  time  be  taken 
**  thereon,  against  the  lands,    tenements,  rents  or  hei 
''  ments,  goods  or  chattels  of  any  such  prisoner,  other  than 
<'  except  the  necessary  wearing  apparel  and  bedding  for 
<'  self  and  family,  and  the  necessary  tools  for  the  use  of 
'^  trade  or  occupation,  not  exceeding  10/.    in   value  in 
''  whole*,  as  if  he  had  never  been  before  arrested,  taken 
"  execution,  and  released  out  of  prison**/'     And  it  has 
adjudged,  that  the  effects  acquired  by  an  insolvent,  after 


*  In  the  compiilsivc  clauee,  $17.  the    triction  in  point  of  value, 
exception  is  general,  and  extends  to  all        ^  32  Geo.  II.  c.  28.  §  oo* 
wearing  apparel^  &c.  witliout  any  rtu 


AGAINST  PRISONERS,  8cC.  380 

idmr^e  nnder  the  34  Geo.  III.  c.  09.  are  liaUe  to  be  taken 
'ezecntion,  for  a  debt  due  before". 

For  the  relief  of  debtors  in  execution  for  small  debtsy  it  is 
lacted  by  the  statute  48  Geo.  III.  c.  123.  that  *'  all  per- 
^Tk>iis  III  execution  upon  any  judgment,  in  whatsoever  court 
fihe  same  may  have  been  obtained,  and  whether  such  court 
fbe  or  be  not  a  court  of  record,  for  any  debt  or  damages  not 
exceeding  the  sum  of  20/.,  exclusive  of  the  costs  recovered 
such  judgment,  and  who  shall  have  lain  in  prison  there- 
pon  for  the  space  of  twelve  successive  calendar  months 
xt  before  the  time  of  their  application  to  be  discharged 
thereinafter  mentioned,  shall  and  mny,  upon  his  her  or 
ir  application  for  that  purpose  in  term  time,  made  to 
me  one  of  his  majesty's  superior  courts  of  record  at 
utmiMteTf  to  the  satisfaction  of  such  court,  be  forthwith 
barged  out  of  custody,  as  to  such  execution,  by  the  rule 
order  of  such  court :  Provided  always,  that  in  the  case 
^of  any  such  application  being  made  to  be  discharged  out  of 
execution,  upon  a  judgment  obtained  in  any  of  his  majesty's 
iDperior  courts  of  record  at  Westminstef,  such  application 
ihall  be  made  to  such  one  of  those  courts  only,  wherein 
iQcb  judgment  shall  have  been  obtained ;  and  that  whether 
e  person  so  in  execution  shall  then  be  actually  detained 
Iq  the  gaol  or  prison  of  the  same  court,  or  shall  then  stand 
committed  on  habeas  carpus  to  the  gaol  or  prison  of  another 

coart.^' 

^  Provided  always,  that  for  and  notwithstanding  the  dis- 
chargee of  any  debtor  or  debtors  by  virtue  of  this  act,  the 
judgment  whereupon  any  such  debtor  or  debtors  was  or 
were  taken  or  charged  in  execution,  shall  nevertheless  re« 
main  and  continue  in  full  force  to  all  intents  and  purposes, 
except  as  to  the  taking  in  execution  the  pevson  or  persons 


6  Durnf*  &  Eatt,  366.  aod  see  8  East,  55.  S,  P.  upon  the  insolTent  act  of 
Geo.  HI*  c  70.  See  alio  the  insolTeat  act^  of  44  Geo.  Ill*  c.  io8.  §  63. 
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^'  of  such  debtor  or  debtors  thereupon,  as  is  thereinafter  pH 
<^  vided ;  and  that  it  shall  and  may  be  lawful  for  the  creditor! 
^^  creditors,  at  whose  suit  such  debtor  or  debtors  had  beoi 
<^  was  or  were  so  taken  or  charged  in  execution,  to  take  a| 
*^  all  such  execution  or  executions  on  every  such  judgmoil 
^^  against  the  lands,  tenements,  hereditaments,  goods  aij 
<<  chattels  of  any  debtor  or  debtors,  (other  than  and  excqj 
**  the  necessary  wearing  apparel,  and  bedding  of  and  for  li|( 
*^  her  or  them,  and  for  his  her  or  their  family,  and  the  neei| 
^'  sary  tools  for  his  her  or  their  trade  or  occupation,  not  4 
<^  ceeding  the  value  of  10/.  in  the  whole,)  or  to  bring  aif 
**  such  action  or  actions  on  any  such  judgment,  against  sd 

I 

*'  debtor  or  debtors  respectively,  or  to  bring  any  such  ai 
*'  or  use  any  such  remedy,  for  the  recovery  and  satisfactii 
'^  his  her  or  their  demand,  against  any  other  person  or  pei 
*^  liable  to  satisfy  the  same,  in  such  and  the  same  manner, 
'^  in  such  and  the  same  manner  only,  as  such  creditor  or  on 
^*  ditors  otherwise  could  or  might  have  done,  in  case  suj 
^*  debtor  or  debtors  had  never  been  taken  or  charged  in  esri 
^^  cution  upon  such  judgment/* 

'  I 

^^  Provided  also,  that  no  debtor  or  debtors  who  shall  I 
<^  duly  charged  in  pursuance  of  this  act,  shall  at  any  til 
^^  afterwards  be  taken  or  charged  in  execution,    upon 
^'  judgment  therein  so  as  before  declared  to  continue  and 
**  main  in  full  force,  nor  be  arrested  in  any  action  to  be  bi 
^*  on  any  such  judgment ;  and  that  no  proceeding  wbal 
**  by  scire  faciasj  action  or  otherwise,  shall  be  maintainedl 
<*  had  against  the  bail  in  any  action  upon  tbo  jw 
^^  wherein  the  defendant  or  defendants  shall  have  been 
'^  in  execution,  and  afterwards  discharged  by  virtue  of 
<<  provisions  of  this  act."     A  plaintiff  who  has  lain  in 
more  than  twelve  months,  under  an  execution,  for  the  costS:' 
nonsuit  not  amounting  to  20/.,  is  entitled  to  be  dit 
unner  ihe  above  statute*.    But  this  act  of  parliament 


.*  3  Maule  &  Sel.  sSs. 
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to   persona  in  execution  upon  a  jadgment,  it  has 

holdeny  that  one  in  custody  on  an  attachment,  for  non- 

lyment  of  money  nnder  20/.  found  due  by  an  award  made  a 

of  court,  is  not  entitled  to  his  discbarge  under  it\     So  a 

int  in  costody  on  an  attachment,  for  non-payment  of 

awarded  by  the  master  to  the  prosecutor  of  an  indict- 

it  for  an  assault,  of  which  the  defendant  was  convicted,  is 

entitled  to  bis  discharge  under  the  above  act,  after  having 

imprisoned  twelve  calendar  months ;  although  the  sntn 

led  for  damages  do  not  exceed  20/.  exclusive  of  costs^. 

Lastly,  by  the  statute  53  Geo.  Til.  c.  102.  (Lord  Redes- 
*s  act,)  a  court  is  established  for  tlic  permanent  relief  of 
^Ivent  debtors  in  England^  called  *  The  court  for  relief  of 
jent  debtors  :*  By  this  act  of  parliament,  ^*  every  person 
who  shall  be  a  prisoner  in  any  prison,  in  that  part  of  the 
united  kingdom  called  England^  upon  any  process  what- 
soever, issuing  from  any  court  whatsoever,  for  or  by  reason 
of  any  debt,  damage,  cost,  sum  or  sums  of  money,  or  con- 
tempt for  non-payment  of  money,  and  who  shall  have  been 
in  actual  custody  upon  some  process,  for  some  or  one  of  the 
said  debts  or  demands,  during  the  space  of  three  calendar 
months  or  more,  may  apply  by  petition,  in  a  summary  way,  to 
the  said  court,  for  his  or  her  discharge  from  such  imprison- 
ment, according  to  the  provisions  of  the  said  act:  And  in 
case  the  said  court  shall  be  of  opinion^  that  such  prisoner  is 
entitled  to  the  benefit  thereof,  then  and  in  such  case  the  said 
<x>art  shall  so  order  and  adjudge ;  and  shall  appoint  a  proper 
**  person  or  persons  to  be  assignee  or  assignees  of  the  estate 
^  and  effects  of  such  prisoner,  for  the  purposes  of  that' act; 
^  and  shall  order  proper  conveyances  and  assignments  of  such 
^  estate  and  effects  to  be  made  by  such  prisoner,  according  to 
^  that  act,  together  with  an  engagement,  to  be  executed  by 
^  aach  prisoner,  to  pay  so  much  of  the  just  debts  and  demands 
^  of  the  several  persons  against  whom  such  prisoner  shall  hy 


lo  East,  408.  ^  2  Maule  &  SeU  201. 
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''  such  court  be  adjudg^ed  entitled  to  the  benefit  of  that  td 
as  shall  not  be  paid  out  of  the  estate  and  effects  to  be  co« 
.veyed'and  assigned  by  such  prisoner  for  such  purpose,  ii 
^  case  he  or  she  shall  at  any  time  thereafter  be  enabled  ll 
^'  pay  such  debts  and  demands,  or  to  pay  such  part  or  paitj 
«*  thereof,  as  he  or  she  shall  be  able  at  any  time  to  pay ;  aq^ 
shall  alf^o  order  all  books  papers  and  writings,  in  the  casU 
or  power  of  such  prisoner,  relating  to  the  estate  and  effc 
''  of  such  prisoner,  and  the  demands  of  his  or  her  credit 
to  be  delivered  on  oath  to  such  assignee  or  assignees, 
otherwise  to  be  disposed  of  as  such  coart  shall  din 
and  upon  the  due  execution  of  all  such  conveyances  assij 
ments  and  engagements  as  aforesaid,  and  delivery  of  si 
^'  books  papers  and  writings  as  aforesaid,  as  such  court  si 
*^  direct,  such  court  shall  order  such  prisoner  to  be  dischai 
^^  from  custody  ;  and  judgment  shall  thereupon  be  entered  j| 
'^  such  court,  against  such  prisoner,  in  pursuance  of  such 
''  gagement  as  aforesaid ;  which  judgment  shall  and  may, 
*^  the  said  court  shall  so  order,  be  executed  against  the  futi 
*'  estate  and  effects  of  such  prisoner,  real  and  personal,  as 
'^  said  court  shall  direct ;  and  shall  bind  the  assets  of  sut 
^'  prisoner,  real  and  pei*sonal,  in  the  hands  of  his  heirs,  exei 
'^  tors  and  administrators,  for  the  full  amount  of  the  debts 
^^  demands  aforesaid,  which  shall  remain  unsatisfied,  or 
<*  much  of  snch  debts  and  demands  as  the  said  court  shall 
*'  of  opinion  ought  to  be  satisfied ;  and  execiUion  shall  be 
*'  upon  such  judgment,  in  such  and  the  same  manner  as 
'^^  cation  may  be  had  upon  a  judgment  of  the  court  of  Kii 
'^  Bench ;  nevertheless,  according  to  llie  orders  of  the 
<^  to  be  established  by  virtue  of  that  act,  and  in  conformity 
^^  the  provisions  in  that  act  contained/* 

But,  by  the  statute  54  Geo.  111.  c.  23.  §  14.  <'  so  much 
**  the  former  act,   as   requires  any  such  prisoner  to  ex 
*^  an  engagement  for  payment  of  the    debts  or    demands 
•'  the    persons    against    whom    such    prisoner    shall    be  a4 
'*  judged  by  the  said  court  to  be  entitled  to  the  benefit  of  th 
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said  acty  and  as  directs  any  proceedings  on  such  engage- 
ment, shall  be,  and  the  same  is  thereby  repealed ;  and  in* 
steail    thereof,  the  said  court  shall  require  such  prisoner  to 
enter  into  a  recognizance  to  the  king's   majesty,  for  the  full 
^  aaioant  of  such  debts ;  and  it  shall  be  lawful  for  any  credi- 
^tor  or  creditors  of  such  prisoner  from  time  to  time  to  apply 
^  to  the  said  court,  to  have  such  recognizance  put  in  suit,  and 
p^  the  same  shall  be  put  in  suit,  in  pursuance  of  the  order  of 
Ae  said  court  for  that  purpose,  if  the  said  court  shall  see 
fit;  hot    all  {proceedings   thereon    shall   be  subject  to  the 
order  of  the  said  court;  and  any  money  which  shall  be  re- 
covered upon    any  such    recognizance,  shall  be  paid  and 
applied,  under  the  order  of  the  said  court,  in  the  same  man- 
ner as  any  money  which  might  have  been  recovered  under 
^'sach  engagement  as  aforesaid,  and  the  judgment  directed 
by  the  said  act  to  be  entered  thereupon,  might  have  been 
paid  or  applied, under  the  authority  of  the  said  act;  and  the 
aid   conrt  shall  in  all    cases  proceed  upon  such  recogni* 
zanre,  as  the  said  court  might  have  done,  under  the  autho- 
rity   of  the  said  uct,  upon   the  engagement  and  judgment 
thereupon,  by   the  said  act  required  to  be  executed  and  en- 
tered as  aforesaid" :  Provided  always,  that  in  case  any  pro- 
ceeding shall  be  had  upon  the  said  recognizance,  the  cre- 
ditor   or  creditors  desiring  the  same,  shall   be   at  the  ex- 
pence  of  all  proceedings  thereupon ;  but  shall  be  at  liberty 
to  retain  such  expences,  and  all  expellees  attending  any  ap- 
plication to  the  said  court  touching  the  same,  out  of  any 
money  to  be  recovered  thereon,  if  the  said  court  shall  so 
direct ;  and  in  case  any  application  shall   be  made  to  the 
said  court,  for  liberty  to  proceed  on  any  such  recognizance, 
such  court  shall  order  the  costs  of  such  application,  or  of 
'  auy  opposition  thereto,  to  be  paid,  as  to  the  said  court  shall 
'  seem  just." 


*  For  the  proceedings  here  referred  to,  see  the  statute  53  Geo.  III.  c«  102.  $  14* 
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Of  the  Removal  o/"  Causes, /rom  inferior  Covkts.! 

I 

I 

THE  different  modes  of  commencing  actions,  in  the  couij 
of  Kind's  Bench  and  Common  Fleas,  having  been  d 
ready  considered,  it  may  be  proper  to  take  a  view  of  tij 
various  means  by  which  they  are  removed  thither  from  i^ 
ferior  courts.  -  These  are,  by  writ  q{  certiorari  or  habeas  corp^ 
fronri  inferior  courts  of  record  j  or  by  writ  of  pone^  recorda^ 
facias  hquelam,  or  accedas  ad  curiam^  from  such  as  are  not  l| 
record.  \ 

The   writ  of  certiorari^  is  a  writ   issuing  sometimes  oat 
Chancery,  and  sometimes  out  of  the  King^s  Bench  or  Comi 
Pkas^;  and  lieth  where  the   king  would  be  certified  of 
record,  which  is  in  the  Treasury,  or  in  the  Common  PI 
or  in   any  other  court   of  record  ;  or  before   the  sheriff  i 
coroners ;  or  of  a  record  before  commissioners,  or  before 
escheator ;  in  which  cases  he  may  send  this  writ  to  any 
the  said  courts  or  officers,  to  certify  such  record  before  him 
banco,  or  in  Chancery,  or  before  other  justices,  where  the  kii 
pleaseth  to  have  the  same  certified :  and  he  or  they  to  vi\ 
the  certiorari  is  directed,  ought  to  send  the  same  record, 
the  tenor  of  it,  as  commanded  by  the  writ ;  and  if  they  fail 
to  do,  then  an  alias  shall  be  awarded,  and  afterwards  a 


•Append.  Chap.  XVII.  §  i,  &c,         7  Mod.  138.  S.  C.  Barnes,  ^45.  Jf 
^Z   Ld.   Raym.  836.    i   Saik.  148.     Pr«  Keg.  221. 
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ith  a  daase  of  vel  cawfam  nobis  significeif  and  after  that  an 
ttachment,  if  good  cause  be  not  returned  u|x>n  the  pluries^. 

When  a  certiorari  issues  out  of  Chancery,  it  is  returnable 
Dthat  court;  and  the  record  when  brought  up,  if  wanted  in 
loother  court,  roust  be  sent  there  by  mittimus.  And  anciently 
^  seems,  no  other  court  but  the  Chancery  could  g^rant  a  cer-' 
'art,  on  a  suggestion,  where  there  was  nothing  before 
ixn^l  but  it  is  now  settled,  that  a  record  may  be  removed 
to  the  King's  ^ench  or  Common  Pleas,  as  well  by  certiorari 
of  these  courts%  as  by  certiorari  and  mittimus  out  of  Chan- 
'"* :  For  as  the  King's  Bench  and  Common  Pleas  have  the 
srintendance  of  all  inferior  jurisdictions,  their  proceedings 
removeable  into  these  courts,  in  order  that  the  judges 
ly  inspect  the  record,  and  see  whether  they  keep  within 
limits  of  their  jurisdiction*. 

A  certiorari  lies  in  civil  actions  before  judgment,  in  the  King's 
ich  or  Common  Pleas,  in  all  cases  where  these  courts  have 
liction,  and  can  administer  the  same  justice  to  the  parties 
the  court  below :  and  though  tlie  cause  cannot  be  deter- 
in  the  court  above,  yet  this  writ  may  be  granted,  if 
inferior  court  have  no  jurisdiction  over  it,  or  do  not  pro- 
therein  according  to  the  rules  of  the  common  law^  But 
I  the  inferior  court  have  jurisdiction,  and  the  court  above 
p^Te  not,  a  certiorari  cannot  be  had ;  as  where  an  action  is 
^aght  in,  London^  for  calling  a  woman  whore*^,  or  upon  a 
itastom  or  bye*law  which  is  only  suable  in  the  inferior  court^. 
^  certiorari  also  lies  to  remove  a  cause  from  the  court  of  the 


:    rF«  N.  B.  24$.  A.  B.  Glib.  Exec.    Chap.  XVII.  §  I9  ice. 
1^75,  6.  Filin.  562.  And  lee  Manniog's        '  F.  N.  B.  244.  ( A),  245.  (A).  Gilb. 
ofthe  Exchequer  of  Pleat,  1529    Exec.  175,  6. 


|be»  for  the  different  modes  of  removing        ^  Grilb.  Exec  143.  i  SaUt*  144,  $• 
into  that  court.  '  i  Lil.  P.  R.  253. 


^  Gilb.  Exec.  ij3»   cites  41   Ass.        *  2  Rol.  Abr.  69.  Garth.  75. 

^i  Salk.  3j2.   6  Mod.  177.  S.  C. 
«  Cro.  Eliz.  821.  I  Ld.  lUynu  si6.    Say.  Rep.  156.  2  Bur.  777,  8»  a  Blac. 
%  Atk.  317.  TAit.  Brev.  77.  Append.     Rep.  xo6o.  2  Bos.  &  Pol.  93. 
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•:.:  ir-      S.  r  lies  not  in  jG^enenJ 

ri'H-AT    7  ''e   vMi^T  torly  shillings^ 
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:*     I    T.isdenit*ant»r,  an 

.'    •       V. action  and  liefor 

-.—•:.sc  i?f  applying  ffl 

•-.         'Mti   evidence,  on  th 

^i..:-         i-f  !:•:??•  and  the  judge' 

-       -c*    :uc   in    general  lie,  w 

i-  .    md  therefore  if  it 
v  lumit  >  :»:ademned  by  jud[ 
.     .        •  ucinue  in  prison,  withodl 

•*..    Z.   ;-    Gtso.  III.  K.  B.  cited  i^ 


.  ■  ,->  A,^.    -i:.     nUTiomt   v.  Thmh 

*  .*.         ■*-  ■^.•-  ::  J'j-r.  III.  K.  B,  cited  in  DoD( 

^.    .  .•■«'.v •«.    -vis..^     I.  *f%  i.    t/t^^    Append*    Chap.  XYU 

U     •     C.      .,..     ^..  i2,   Muyic,    r:.  Clift,  374. 

>**%.       .^         --•    <-ym.  5;;.  >  Durnr    it  £351,499, 

-  >f.u:.  :  ;:>.  ^^.  ^'-  '  '3  ^^«,  4.:;. 

•  G'JJ.  £xec.  -C3.  WUUanu  v.  Thth 
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smg  let  to  bail  against  the  will  of  the  plaintiff^  until  agree- 
aA  be  made  with  him  of  the  sum  adjudged*.  But  if  a  de- 
mdaiit  in  execution  have  an  action  depending  against  him 
I.  the  court  below,  this  being  returned,  will  be  a  cause  of 
jetainer  in  the.  court   above.     And  in   cases  of  absolute  ne- 

(ity,  as  where  the  inferior  court  refuses  to  award  execution^, 

court  above  will  grant  a  certiorari  after  judgment,  for  the 
le  of  doing  justice  between  the  parties.  So  where  the  in. 
rior  court  acts  in  a  summary  method,  or  in  a  new  course 

^rent  from  the  common  law,  a  certiorari  lies  after  judg« 

it ;  though  a  writ  of  error  does  nof". 

[f  the  judgment  of  an  inferior  court  be  removed  into  the 
ig^s  Bench  by  certiorari^  and  the  party  sue  a  scire  facias 
have  execution  upon  such  judgment,  he  ought  to  shew  in 
scire  Jacias,  that  it  is  the  judgment  of  an  inferior  court 
loved  hither  by  certiorari^  and  to  point  out  the  particular 
of  the  inferior  jurisdiction,  and  pray  execution  withim 
limits :  But  it*  the  judgment  be  removed  into  the  King's 
inch   by  writ  of  error^  and  affirmed,  the  party  may   have 
tecution  in  any  part  of  England;  for  by  the  affirmance  it  it 
l^oaie  the  judgment  of  the  King's  Bench''.     And  now,  by  the 
^Itute   19  Geo.  III.  c.  70.  §  4.  reciting  that  persons  served 
ith    process  issuing  out  of  inferior  courts,  where  the  debt  is 
|der  ten  pounds,  (since  extended  to  fifteen  pounds,  by  the 
ittute  51  Geo.   III.  c.  124.  §   3.)  may,  in  order  to  avoid 
(ecution,  remove  their  person  and  effects  beyond  the  limits 
Ptbe  jurisdiction   of  such   courts;  it  is  enacted,   that    <*  in 
all    cases  where  final  judgment  shall   be  obtained  in  any 
action  or  suit,  in   any  inferior  couit  of  record,  it  shall  and 
may  be  lawful  to  and  for  any  of  his  majesty's  courts  of  re- 
cord at  Westminster^  upon  affidavit  made  and  filed  of  such 


*  Scat.  %  Hen.  V.  at.  i.  c.a.  Year  *i  Ld.  Raym.  ai6.   3  Saik.  320. 

Bok,  9  Heo.  VI.  8.  Carth.  390.  S.  C.  aod  ace  3  Dumf.  & 

»  X  JLU.  P.R.ft53,  3.  East,  657.  but  tee  F.  N.  B,  24s.  C. 

f  I  Salk.  263.  Glib.  Rcpl.  117. 
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'<  judgment  being  obtained,  and  of  diligent  search  and  ii 
**  quiry  having  been  made  after  the  person  of  the  defei 
<<  or  his  effects,  and  of  execution  having  issued  against 
''  person  or  effects,  and  that  they  are  not  to  be  found 
'^  the  jurisdiction  of  the  inferior  court,  to  cause  the  record 
<<  the  said  judgment  to  be  removed  into  such  superior 
^  and  to  issue  writs  of  execution  thereupon,  to  the  sheriff  I 
^<  any  county  or  place,    against    the  defendant's  person 
*^  effects,  in  the  same  manner  as  upon  judgments   obtaii 
**  in  the  said  courts  at  Westminster  ;'*  Which  provision  is 
tended,   by  a  subsequent   statute*,  to  the   courts  in  Wi 
and  the  counties  palatini :  but  from  these  courts,  a  trai 
of  the  record  is  to  be  removed,  and  not  the  record  itself; 
the  latter  act  extends  to  all  judgments,  for  the  defendant 
vrell  as  the  plaintiff.    In  a  case  arising  upon  the  former 
these  staitutes,  yfh&re  a  judgment  veas  signed  against  a  Ai 
dant  in  an  inferior  court  of  record,  and  he  surrendered 
discharge  of  his  bail,  but  before  he  was  charged  in  exe^ 
he  was  removed  to  the  Fleet  by  Iwbeas  corpus ;  the  court] 
Common  Pleas  determined,  that  a  certiorari  might  be  grant 
to  remove  the  record,  in  order  to  charge  him  in  execution 
the  Fleet,  on  the  ground  that  although  the  case  of  a  pris 
in  actual  custody  be  not  within  the  express  terms,  yetifl 
vnthin  the  equity  of  the  statute''. 

The  writ  of  certiorari^  which  is  required  to  be  on  a 
shilling  stamp"^,  should  be  directed  to  the  judge   or  ju 
of  the  inferior  court,  from  which  the  cause  is  intended  to 
removed ;  and  when  it  is  for  the  removal  of  a  cause, 
command  them  to  certify  the  recordf  with  all  things  taai 


•  33  Geo.  III.  c.  68.  §  i.  35.  and  applicable  to  the  court  i^xeqaeHtH 

for  the  forms  of  writs  of  certiorari  and  Manchester* 

proceedings  on  thissutute,  see  Append.  «  i  H.  Blac.  53  a,  3* 

Chap.  XVir.  §  7,  icQ.  tf  Stat.  48  Geo,  III.   c.  149.  M^ 

*And  see  the  statute  48  Geo,  III.  Part  II.  §  III.  55  Geo,  JUL  c  ilj 

c.  43«  which  has  a  similar  prorision,  SchcJ.  Part  Ih  §  III, 


FROM   INFERIOR   COURtS.  399 

e  same*  :  therefore  where  a  certiorari  in  such  case  was  to 
srtify  the  tenor  of  a  record,  it  was  superseded  as  erroneous  ; 
ir  being  to  remove  a  record  out  of  an  inferior  court,  in  order 
I  be  proceeded  on  in  a  superior  one,  it  ought  to  have  been  to 
IRtify  the  very  record  ;  for  otherwise  no  proceeding  could  be 
ipd  upon   it*.     Where  the  certiorari  issues  out  of  Chancery, 
|«  an  original  writ,  and  may  be  tested  at  any  time  in  term 
Tacation"";  and  should  be  made  returnable  on  a  general 
ira-day :  But  where  it  issues  out  of  the  King's  Bench  of 
imon  Pleas,  it  is  a  judicial  writ,  and  should  be  tested  in 
time ;  and  in  the  King's  Bench^  it  is  usually  made  re. 
tble  on  a  day  certain  in  courf*.     If  the  writ  be  mis-di- 
^  or  otherwise  bad  in  point  of  law,  the  court  will  order 
|te  be  fuashedj  if  before  them  ;  or  if  not  returned,  will  grant 
Mperwi/eai.    But  the  court  cannot  quash  a  writ  that  is  not 
them^    And  though  the  parties  to  whom  the  certiorari 
tiirectedy  and  in  whose  keeping  the  record  is,  may  object 
make  a  return  of  it,  on  account  of  an  informality  in  the 
ion,  yet  they  having  in  fact  returned  it  into  the  court 
If  e,  no  such  objection  can  be  taken  by  third  persons'. 

^  Tbc  writ  of  certiorari  lies  for  the  removal  of  all  causes  from 
llferior  courts,  whether  the  defendant  ha^  been  proceeded 
leainst  therein  by  capias,  or  other  process :  But  the  writ  of 
^mbeas  corpus,  which  will  next  be  considered,  only  lies  where 
defendant  has  been  arrested  upon,  or  served  with  a  copy 
a  capiaSj  and  either  remains  in  custody,  or  has  been  let  to 
Thui  latter  writ,  though  its  direct  object  be  to  bring  up 
body  of  the  defendant,  serves  consequentially  to  remove 
Saoses  against  him  from  inferior  courts:  And  the  ground  of  re- 
^loval  upon  this  writ  is,  that  when  a  defendant,  against  whom 
lUiere  is  a  cause  depending  in  an  inferior  court,  is  removed  by 
Mobeas  corpus  into  the  court  above,  the  inferior  court  have 


.    •  impend.  Chap.  XVII.  §  i;  &c.  XVII.  §  i,  &c. 

i      ^aAtk.3i7.  •  s  Atk.  3x8,  19. 

'      «  Tryc,  10.  '  '^  /r/.  3 1 8.  and  see  Say.  Rep.  1 56. 

^77kr.  Brco.  67,  8,  Appeodt  Chap.  •  4  Durof.Sc  East,  499. 
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Ibeir  power;  so  that  if  they  after  ward  9  |>roceed,  it  iiB  ia  f?on- 
l^pt,  for  which  they  are  liable  to  an  attachiuent  -,  and :  tlie 
^liwequent  proceedings  are  void  and  coram  non  judite^^  ytOn 
lioeipt  of  the  writ  therefore,  it  should  be  forthwith  dUpfved 
pd  returned.  And  the  officer  cannot  refuse  to  obey  it,  under 
pvetence  of  not  being*  paid  his  fees  in  the  court  b^low,  .or  tht' 
}^kurges  of  bringing  up  the  defenduat^:  for  the  former,  h(* 
i  proper  remedy  by  action  ;  ami  for  tlie  latter,  if  ivpt  paid, 
defendant  may  be  remanded''. 


It  was  formerly  usual  for  the  defendant  in  an  inferior  couit 
,106  out  a  writ  of  certiorari  or  habeas  corpus^  and  keep  it 
tUs  pocket,  without  producing  it,  till  issue  was  joined,  the 
•worn,  and  the  plaintiff  had  given  his  evidence;  by  which 
m  the  plaintiff  was  not  only  put  to  a  considerable  expencet 
the  defendant,  knowing  beforehand  what  proofs  he  could 
luce^  had  an  opportunity  of  opposing  them  by  false  wit- 
To  remedy  this  mischief,  it  was  enacted  by  the  sta- 
43  Eliz.  c.  5.  that  ''  no  writ  of  habeas  corpus,  or  other 
Tit  to  remove  any  cause  depending  in  an  inferior  court, 
ivUig  jurisdiction  thereof,  shall  be  received  or  allowed  by 
judges  or  officers  of  such  court,  but  they  may  proceed 
[  tb^reio  as  if  no  such  writ  were  sued  forth  or  delivered,  except 
the  said  writ  be  delivered  to  such  judges  or  officers,  before 
^the  jury  have  appeared,  and  one  of  them  is  sworn."  Ami 
Ul  further  to  avoid  vexatious  delays,  by  the  removal  of  causes 
Ht  of  inferior  courts,  it  was  enacted  by  the  statute  21  Jac.  1. 


I^Bro.  Abr.  tit.  Cause  de  remo^fer  plea, 
\m  48.  7  Salk.  :48,  9.  2  Ld.  Raym. 
ly^  8.  6  C. 'Ollb.  Exec.  144.  200. 
b^  Cilb.  Bcpl.  117.  Doug.  749*  as 
writ  of  certurari ;  and  Cro.  Car. 

■ 

fi.  1  ModL  125.  T.  JoD.  209.  3  Mod. 

SUfTn.  244.    I   SaHc.    148.  352.  6 

1 77*  8.  C.  a«  to  die  writ  of  habeas 


'^ft  Scr.  814.  2  BBr«ixj2.  and 
k.R€^2i9.  iH.  Blac.  log. 


*  I  Str.  308.  2  Str.  1262. 

*  See  the  preamble  to  the  statute  43 
Eliz.  c.  5.  But  if  the  eertiarart  had 
beeo  delirered  after  the  jury  were 
charged  with  the  evidences,  the  iof»- 
rior  court  might  have  proceeded  to  take 
the  verdict,  and  theo  certified;  because 
the  jury  were  sworn  to  spegk  the  truth » 
and  the  intent  of  the  certiorari  in  such 
case  was  npt  to  stop  the  trial.  ,  Gilb. 
Exec.  7  44« 


€$ 
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e.  29.  §  2.  that  *^  mo  writ  of  habeas  carpus,  certiararit 
**  other  writ,  except  writs  of  error  or  attaint,  to  staj 
remove  any  cause  depending  in  an  inferior  court  of  reo 
having'  jnrisdiction  thereof,  where  the  same  arises  wit 
**  its  jurisdiction,  shall  be  received  or  allowed  by  the  jod 
or  officers  of  such  court,  but  they  may  proceed  therein, 
except  the  said  writ  be  delivered  to  such  judges  or  offic 
**  before  issue  or  demurrer  joined  in  the  said  cause ;  so  as 
<<  the  same  be  not  joined  within  W;r  weeks  next  after  the  an 
<'  or  appearance  of  the  defendant."  This  statute  is  confi 
to  inferior  courts  of  record  ;  and  does  not  extend  to  the  cas 
an  interlocutory  judgment:'  therefore  the  practice  in  i 
case  is  to  allow  the  habeas  carpus  or  certiorari,  in  like  mai 
as  upon  the  43  Eliz.  provided  it  be  delivered  at  any  time  be 
the  jury  are  sworn* ;  which  is  also  the  practice,  where  ii 
is  joined  within  six  weeks  next  after  the  defendant's  arrest 
appearance. 

By  the  statute  21  Jac.I.  c.  23^.  it  is  further  provid 
that  ^  if  in  any  cause,  not  concerning  freehold  or  ink 
^'  tance,  or  title  of  land,  lease  or  rent,  commenced  or^ 
*^  pending  in  any  such  inferior  court  of  record,  it  shall  app 
**  or  be  laid  in  the  declaration,  that  the  debt  damages  or  tin 
*^  demanded  do  not  amount  to,  or  exceed  the  sam  of  j 
^  pounds,  then  such  cause  shall  not  be  stayed  or  removed' 
^  any  writ  or  writs  whatsoever,  other  than  writs  of  emr 
^  attaint.  And  if  any  writ  or  writs  shall  be  granted  or  iri 
'^  forth  contrary  to  the  intent  and  meaning  of  this  act,  I 
^'  judges  of  the  inferior  court  may  disallow  and  refuse  Ji 
^  same,  and  proceed  as  if  no  such  writ  had  been  grantdl 
<^  sued  forth:  provided  there  be  an  utter  barrister,  oflh| 
^  ye»rs  standing  at  the  bar  of  one  of  the  four  inns  of  efll 
**  steward  or  under-steward,  town  clerk,  judge  or  reood 
'^  of  such  inferior  court,  or  assistant  to  the  judge  or  jodgp 
*^  the  same,  who  is  t^ot  an  utter  barrister ^f  that  standing,  ik 


a  Bur.  7S9.  but  tee  Pr.  Eeg.  axy«  Baniet, 22x« S.Ctwfrm^        ^  { f 
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lent,  ttiid  not  of  connsel  in  any  action  or  suit  there  de- 
ding*.*'  If  this  proviso  be  not  complied  with,  the  cause 
le  removed  at  any  time^ :  and  the  court  will  not  grant  a 
kndOf  where  the  judge  is  a  barrister,  if  he  be  not  present 
r  trial*. 

m  aiker  the  making  of  this  statute,  a  method  was  con- 
1  of  removing  causes  for  sums  not  exceeding  Jive  pounds^ 
ting  np  an  action  for  a  fictitious  demand  to  a  larger 
at ;  and  then,  upon  suing  out  a  habeas  carpus,  all  the 
I  were  removed  U^ether^.  To  defeat  this  contrivance, 
I  enacted  by  a  subsequent  statute%  that  •*  the  judgfes  of 
h  inferior  courts  as  are  described  in  the  statute  of  James^ 
f  proceed  in  such  causes  as  are  therein  specified,  which 
ear  or  are  laid  not  to  exceed  the  sum  otjlve  pounds,  al- 
igfa  there  may  be  other  actions  against  the  defendant^ 
irein    the  plaintiff's  demands  may  exceed  the  sum  of 

pounds."  And  lastly,  by  the  statute  10  Geo.  III.  c. 
6.  which  takes  away  the  arrest  under  ten  pounds  in 
r  courts,  it  is  provided,  that  *^  no  cause,  where  the 
^  of  action  shall  not  amount  to  the  sum  of  ten  pounds 
pwards^  (since  extended  to  fifteen  pounds  or  upwards, 

statute  61  Creo.  III.  e.  lii.  §  3.)  «  shall  be  removed 
emoveable  into  any  superior  court,  by  writ  of  habeas 
ms  or  otherwise,  unless  the  defendant  shall  enter  into 
c^ogpizance  to  the  plaintiff,  in  the  inferior  court,  with 

sufficient  sureties,  in  double  the  sum  due,  for  the  pay- 
it  of  the  debt  and  costs,  in  case  judgment  shall  pass 
tnst  him/*  A  similar  recognizance  is  required,  on  the 
al  of  causes  from  any  court  of  inferior  jurisdiction^  into 
art  of  Common  Pleas  at  Lancaster,  where  the  cause  of 
does  not  amount  to  the  sum  of  10/.  or  upwards,  by  the 
I  d4  Geo.  III.  c.  68.  §  2.  And  two  days  notice  exclusive 
be  given  of  the  bail,  in  the  court  below,  in  order  that 


'Palm;  403. 
.  Ow.  79.  J  Mod.  8{.  •  xa  Geo,  1. 29.  f  3. 
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the  plaintiff  may  have  an  opportunity  of  enquiriQg  intc 
sufficiencyS 

On  a  certiorari^  the  record  itself  is  returned,  in  th< 
dition  in  which  it  was  when  the  writ  came  to  the  court  fa 
And  this  writ  removes  all  things  done  in  that  court,  bi 
the  teste  and  return  of  it"".  But  upon  a  habeas  wrp 
record  itself  is  never  renaoved,  as  it  is  upon  a  eertiorat 
remains  below ;  and  the  return  is  only  an  account  or 
of  the  proceedingSf  stated  and  sent  up  to  the  superior  cc 
enaUe  them  to  judge  and  determine  the  matter  there**, 
not  deemed  a  sufficient  return  to  a  habeas  corpuSf  that 
the  coming  of  the  writ,  the  party  was  baileil ;  for  he 
in  custody  in  contemplation  of  law%  And  when  the 
disallowed  by  the  inferior  court,  for  any  of  the  causes 
mentioned^  it  must  still  be  returned  to  the  superioi 
with  the  special  nuitter^. 

On  the  return  of  the  certiorari  or  habeas  carpus 
defendant  be  in  actual  custody  on ,  mesne  proc«$s»  th 
will  not  discharge  him^  until  bail  be  pat  in  and  pe 
above^ ;  and  therefore  in  such  case^  the  usual  way  of  { 
the  defendant  his  liberty  is  to.  put  in  and  perfect  bail 
before  the  writ  is  brought^  When  the  defendant  is 
actnal  custody,  at  the  return  of  the  oertii^rmi  or  habeas 


'  Imp.  K.  B.  717.  Imp.  C.  P.   703.  that  the  defendant  wtt  tskso^ 

^  Gilb.  Exec.  144, 20a  Oilb.  Re{4.  s  jrfamt  kfted  xa  tht  aheiiPi 

117*  S.  P.  I  SaUu  359.  6  Mod.  177.  Lombmf  see  App^nci.  Cluf,  I 

S.C.  aLd.IUym.  iios.  9  Atk.  317*  14. 

For  the  forms  of  returns  of  proceedingiB  «  Saktwt  Sc  Slade^  H(.  95,  a6 

in  a  borough  court,  see  Append.  Chap*  cited  in  2  Cromp.  419. 

XVII«  $  2;  in  the  Mayor's  court  of  '  jArf r»  4aiy2« 

Lssdm^  by  foreign  attachment,  &/•  $  4 ;  <  x  Mod.  19  j.  }  Mod.  S|,  ( 

aad  in  the  great  setsioaa,  li.  $  12.  2  Crdi^.  4x91 2a 

^  I  Saik.  149.  2  Ld.  Raym.  838.  ^  R.  M.  1654.  (  7.  R.  H.  2 

S.  C.  (a).  K.B.  R.  M.   1654.  % 

'  I  Salk.  3 $2.  6  Mod.  177.  S.  C.  <  New  Guide»  IL.  B.  244. 
Skin.  425.  And  for  the  form  of  a  return 
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emast  put  in  kail,  if  called  upon,  in  the  court  above-,  which 
u]  is  either  common  or  special f  as  in  the  court  below. 

|.  Before  the  statute  12  Geo.  I.  c.  29«  every  defendant,  not 
aii  executor  or  administrator,  must  have  put  in  special 
upon  a  certiorari  or  habeas  corpus,  in  all  actions  whatso- 
%  except  actions  for  words  and  trifling  assaults,  unless  a 
had  otherwise  ordered*.  By  that  statute,  '^  no  person 
lall  be  holden  to  special  bail,  upon  process  issuing  out  of 
inferior  court,  where  the  cause  of  action  shall  not  amount 
the  sum  o^  forty  shillings  or  upwards."  Aud  by  a  sub* 
rut  statute^,  ^^  no  person  shall  be  arrested,  or  holden  to 
^fecial  bail,  upon  such  process,  where  the  cause  of  action 
Jl  not  amount  to  the  sum  of  ten  pounds  or  upwards  :'* 
provision  has  been  since  extended,  by  the  statute  51 
III.  c.  124.  §  3.  to  <*  all  actions  in  inferior  courts,  where 
le  cause  of  action  shall  not  amount  to  fifteen  pounds,  ex- 
losive  of  any  costs,  charges  and  expences,  that  may  have 
incurred,  recovered,  or  become  chargeable,  in  or  about 
the  sning  for  or  recovering  th^  same,  or  any  part  thereof; 
fcxcsept  where  the  cause  of  such  action  shall  arise  or  be 
(aaintainable,  upon  or  by  virtue  of  any  bill  or  bills  of  ex- 
change, promissory  note  or  {iPomissory  notes ;  in  which  cases 
|he  parties  liable  thereupon  may  be  held  to  special  bail,  in 
Inch  manner  as  if  this  act  had  not  been  made.'*  Therefore  at 
ip  day,  unless  thei'e  be  a  cause  of  action  to  that  amount,  the 
fcodanc  need  not  put  in  special  bail,  upon  a  certiorari  or 
koff  corpuSf  in  the  court  above :  though  if  it  be  under  that 
loant,  he  must  enter  into  a  recognizance  with  two  sureties, 
|be  plaintiff,  in  the  court  below,  pursuant  to  the  statute  19 
eo.  II L  c.  70.  §  6.  On  a  recognizance  to  render  in  an  in- 
nor  court,  if  the  proceedings  are  removed  into  the  King's 
kn^  by  writ  of  error,  a  render  in  that  court  has  been  deemed 
Mod  performance  of  the  condition*^. 


'  R.  M.  1654.  $  9.  R.  H.  2  Jae.  II.        ^19  Geo.  III.  c.  70. 
B.  R.  M.  1649.  reg.  2.  R*  M.  1654.        '  i  Str.  49. 
m.  C»  P«  I  Silk.  98.  102. 
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At  the  return  of  the  writ  of  certiorari^  or  habeas  cof} 
the  plaintiff  should  obtain  a  rule  or  order  from  a  judge,  for 
defendant  to  put  in  bail  within  four  days  after  notice  of  i 
rule^  if  in  term ;  or  in  vacationf  within  six  days  after  nol 
thereof  **.  But  it  is  a  rule  in  the  King's  Bench,  that  *'  no  I 
shall  be  put  in  upon  any  writ  of  habeas  corpus^  before  the  \ 
is  returned ;  and  that  such  bail  shall  not  be  taken  by  i 
justice  of  this  court,  unless  that  writ,  with  the  return  then 
shall  be  offered  before  the  said  justice  to  be  filed,  at  the  ti 
of  putting  it  in^."  If  a  defendant  be  arrested  by  proceg 
the  King's  Bench,  and  removed  by  Jiabeas  corpus  to  the  Ct 
mon  Pleas,  he  may  put  in  and  jastify  bail  in  either  court^.   i 

The  bail  upon  a  habeas  corpus  are  taken  on  a  haitfk 
which  is  annexed  to  the  writ  and  return,  setting  forth,  in) 
King's  Bench,  that  the  defendant  is  delivered  to  bail  upd 
habeas  corpus,  at  the  suit  of  the  plaintiff  or  plaintiffs  wl 
plaint^;  in  which  respect  it  differs  from  the  bail-piece  Q| 
cepi  corpus*  In  the  Common  Fleas,  the  bail-piece  coni 
short  statement  or  abstract  of  the  habeas  corpus,  with 
names  and  additions  of  the  bail,  and  the  sum  sworn  to; 
in  that  court,  it  is  filled  up  by  the  clerk  of  the  dockets, 
attends  one  of  the  judges  to  put  in  the  bail,  and  to  render 
principal,  if  necessary^  Where  common  bail  are  si 
the  bail-piece  should  be  filled  up,  annexed  to  the 
corpus  and  return,  and  filed  by  the  defendant's  attorney 
judge's  chambers,  within  the  time  allowed  by  the 
Where  special  bail  are  required,  they  may  be  put  in  at 
time  pending  the  rule,  before  a  judge  in  town,  commii 
in  the  country,  or  judge  of  assize  in  his  circuit^ :  and  they 


*  1  Lil.  P.  R.252.  ^  I  Bo8.  &  Put.  511.  ^ji^,ajo.| 

^  11.  H.  10  W.  IIL  (a.)  K.  B.  and  •  R.  T.  8  W.  III.  Re^.  3.  |  u 

tee  R.  M.  1654-  §  8.  K«  B.  R.  .M.  B.  and  tee  Append.  Chap.  3CVI^ 

1649.  ^S*  ^*  R*  M.  1654.  $  II,  12.  16,  &c. 

R.  H.  13  &  14  Car,  11.  C.  P.  '  Imp.  C.  P.  704.  709. 

«  R.  H.  10  W.  III.  and  sec  R.  M,  «  New  Guide,  K.  B.  ajo^  ji. 

165 1.  R.  E.  29  Car.  II.  K.  B.  !»  R.  T. 8.  W.  IIL  /l^y.  3.  §  i.  X. 
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r  obMlute  or  de  bene  esse^  as  upon  a  eepi  corpus.  The  re- 
izance  of  bail,  in  tbe  King's  Bench,  is  general,  that  if 
lefeiidant  be  condemned  at  the  suit  of  the  plaintiff  (or 
tiSEt)  m  ike  plaint^  he  shall  satisfy  tbe  costs  and  condemn- 
9  or  render  himself  to  the  custody  of  the  marshal :  but  in 
JomiBOD  Pleas,  it  is  taken  in  a  penalty  or  sum  certain, 
r  double  tbe  amount  of  the  sum  sworn  to,  upon  condition 
the  defendant  do  appear  to  a  new  original,  to  be  filed 
in  two  terms ;  and  that  if  he  be  condemned  in  the  action, 
ImU  pay  the  condemnation  money,  or  render  himself  a 
Mr  to  the  Fleet :  and  in  that  court,  on  a  removal  by 
XM  corpus^  the  original  should  it  seems  be  shewn,  upon 
NriD§^  the  declaration,  if  insisted  on;  and  agree  in  the  na« 
of  tbe  action,  the  sum  in  demand,  and  the  county,  other* 
tbe  bail  are  not  liable^ 


ben  special  bail  are  put  in  upon  a  habeas  corpaSf  notice 
of  should  be  given  in  writing,  before  the  expiration  of  the 
to  the  plaintiff*s  attorney^ ;  who  is  allowed  twenty  eight 
in  the  King^s  Bench^  or  in  the  Common  Pleas,  twenty 

after  they  are  put  in,  to  except  to  them :  and  if  he  do 
accept  to  them  for  insufficieifcy  within  that  time,  the  bail- 
;  should  be  filed  by  the  defendant's  attorney,  wilhinybur 
after^.  If  the  bail  in  an  inferior  court  offer  to  become 
n  the  action  in  the  King's  Bench,  the  plaintiff  is  in  gene* 
ompellable  to  take  them ;  because  he  might,  but  did  not 
>t  to  them  below :  But  it  is  otherwise,  where  a  cause 
s  hither  out  of  London ;  for  tbe  sufficiency  of  the  bail 

is  at  the  peril  of  the  clerk,  and  he  is  responsible  to  the 
tiff;  so  that  the  plaintiff  had  not  the  liberty  of  excepting 


M.  1654.  $  7,  8.  K.  B.  R.  M.    Car.  II.  C.  P. 
§  II.  R.  H.  13,  14.  Car.  II.  C.        •  R.  M.  i6$4.  §  8.  R.  M.  16  Car. 

'^9  ^S^*  9*  ^«  '^  ^^^  (^^^  ^  ^^^  98.  K.  B  R. 

M.  1654.  $  IS.  C.  P.  M.  i6$4»  $  II.  R.  11.  13  &  14  Car. 

ipeiid.  Ghsp.  XVIL  §  so.  IL  C.  P. 

M.  #54«$  XI*  R.  H.  13  &  14 
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to  tbem  ;  and  the  clerk  is  not  responsiblet  if  they  be  defici 
in  this  court,  though  he  was  in  London^. 

If  the  plaintiff  be  dissatisfied  with  the  bail  put  in  bj 
defendant,  he  should  obtain  a  rule  or  order  from  a  judge, 
better  bail,  which  will  entitle  him  to  a  procedendo,  un 
they  are  perfected  in  four  days  after  service  of  the  rale** :  \ 
thereupon  the  same  or  different  bail  must  justify,  (a^  in  of 
casesy)  within  the  four  days,  if  the  rule  be  served  in  tor 
but  if  served  in  vacation^  it  is  sufficient  for  the  defendant 
give  notice,  within  the  time  allowed  by  the  rule,  of  an  intem 
justification  on  tho  first  day  of  the  ensuing  term*.  And  wl 
the  rule  expired  in  vacation^  a  render  on  the  first  day  of  the 
suing  term  sedente  curia  is  good ;  though  notice  were  net  gi^ 
till  afterwards  on  the  same  day,  and  after  a  writ  of  proceda 
had  issued  to  an  inferior  court,  where  the  cause  originated'. 

The  bail  upon  a  habeas  corpus  are  liable  to  all  the  acti 
mentioned  in  the  return  of  it,  wherein  the  plaintiff  or  pli 
tiffs  shall  declare  within  two  terms'.  But  this  mast  be  und 
stood  of  the  bail  upon  a  habeas  corpus  before  declaration  . 
it  is  said,  that  if  the  plaintiff  have  declared  before  the  hob 
corpus  delivered,  in  one  action  which  requires  special  h 
and  in  another  wherein  commoti  bail  is  sufficient,  the  bail  si 
be  special  only  as  to  that  action  which  requires  special  b 
and  common  to  the  other^  On  a  removal  a/ler  deciarati 
special  bail  are  liable,  though  the  plaintiff  declare  in  a  c 
ferent  kind  of  action  in  the  court  above,  so  as  it  be  for  the  s« 
cause*. 

If  bail  be  not  put  in  and  perfected  in  due  time,  aprocecfei 


•  I  Salk.  9;.  «  R.  H.  a  /jr  II.  CaJ  K.  B. 

^  R.  M.  16  Car.  II.  (cj  K.  B.  '  SerU  v.  Newton^  H.  25  &  16 

*  New  Guide,  K.  B.  249.  and  sec  II.  2  Cromp.  428. 
Append,  Chap.  XVIL§  31.  s  i  Wils.  277* 

'^  5  £«m,  533.  and  sec  16  East,  387. 
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my  be  awarded' :  ivbick  is  a  judicial  ivrity  directed  to  the 
iiges  of  the  inferior  court,  commaudiog  them  to  proceed  in 
ause^,  notwithstanding  the  writ  before  delivered  to  tbem. 
procedendo  remoyes  the  suspension  created  by  the  cer- 
'ty  or  habeae  corputF :  and  this  writ  may  also  be  awarded, 
it  appears  upon  the  return  of  the  habeas  corpus^  that 
court  obave  cannot  administer  the  same  justice  to  the 
I  as  the  court  6eA>it^.;  as  in  the  cases  before-mentioned^ 
an  action  is  brought  -in  Londout  for  calling  a  woman 
;  or  upon  a  custom  or  bye-law,  which  is  only  suable  in 
inferior  court.  So  where  a  habeas  corpus  was  brought, 
interiocutory  and  before  final  judj^^ment  in  an  inferior 
and  the  defendant  died  before  the  return  of  it,  a  pro^' 
was  awarded :  because,  by  the  8  &  9  W.  III.  c.  11, 
plaintiff  may  have  a  scire  facias  against  the  executors,  and 
;eed  to  judgment,  which  he  cannot  have  in  another  court; 
by  this  means  he  would  be  deprived  of  the  effect  of  his 
lent,  which  would  be  unreasonable^.  So  where  an  ac* 
was  brought  in  the  sheriff's  court  of  London^  against  two 
ters,  and  one  of  them  brought  a  habeas  corpus^  and  put 
bail  for  himself  only,  ^procedendo  was  granted  :  for  other* 
the  plaintiff  would  have  been  disabled  from  going  on  in 
\T  court'!  But  the  plaintiff  in  an  inferior  court,  from 
icb  a  cause  is  removed  by  habeas  corpus^  is  not  entitled 
a  procedendo^  after  render  of  the  defendant,  and  notice  of 
)h  render;  although  the  render  be  made  after  the  day  on 
ich  the  rule  for  better  bail  expires^ 

In  causes  removed  from  the  Mayor's  court  of  London^  the 
ipurt  above  will  allow  the  validity  of  the  custom  or  bye-law, 
toon  which  the  action  is  founded,  to  be  discussed  in  a  sum- 
IKary  way,  upon  the  return  of  the  certiorari  or  habeas  corpuSf 


^u  B.  M.  1654.  §  8.  K.  B.  R.  M.  *  Ante,  395. 

1654.  $  II.  R.  H.  13  &  14  Car.  IL  e  i  Salk.  352. 

X.  P.  f  X  Sir.  527. 

^  Append.  Chap.  XVII.  4  '23,  4.  •  16  East,  387.  AnU^  408* 
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and  before  it  is  filed* :  bat  where  an  action  was  brought  i 
that  court,  and  the  defendant,  who  was  an  attorney  of  III 
King^s  Bench,  sned  cat  a  writ  of  priTilege,  a  procedendo  m 
awarded,  without  prejudice  to  the  defendant's  pleading  U 
privilege  in  the  court  below^.  So  where  a  cause  was  n 
moved  from  the  Mayor's  court  of  London  by  habeas  corpm 
to  which  a  return  was  made,  stating  a  custom  ooder  whis 
the  defendant  was  sued  and  arrested,  error  being  soggested  i 
the  proceedings  below,  the  court  above  would  not  stay  ll 
procedendo  merely  on  that  ground ;  but  said,  they  would  lefll 
the  defendant  to  hi»  writ  of  error^.  But  except  in  causes  nd 
moved  from  London,  the  court  above  will  not  enter  into  tf| 
validity  of  a  custom  or  bye-law  in  a  summary  way,  on 
return  of  the  certiorari  or  habeas  corpus  ;  but  put  the 
to  declare  upon  it  in  that  court,  and  demur'. 

'    If  a  record  be  filed  in  the  King's  Bench,  upon  a  certk 
it  can  never  be  sent  back  or  remanded,  either  in  the  term 
which  it  is  filed,  or  any  other ;  and  that  is  plain  by  the 
of  6  Hen.  YIIl.  c.  6.  which  enables  this  court  to  remand  iti 
case  of  felony,  which  otherwise  they  could  not  have 
and  therefore  the  procedendo  must  be  moved  for  on  the 
of  the  certiorari^  and  before  it  is  filed.    But  upon  a 
corpus  it  is  otherwise ;  because  the  very  record  below  is 
returned  thereon,  and  therefore  cannot  be  filed :  conseqi 
9i  procedendo  may  be  ^granted  on  this  writ,  after  the  retan 
filed;  because  it  will  not  send  out  any  record  filed  in 
court^  but  only  takes  oflf  the  suspension  created  by  the 
corpus^     After  the  cause  has  been  once  remanded,  by  writ 
procedendo^  it   cannot  be  again  removed,  or  stayed  by 
writ  before  judgment'.    And  if,  after  a  procedendo  to  carry ij 
cause  back  to  an  inferior  court,  the  plaintiflT  recover,  and  thd 


•  I  Ld.  Rayra.  581.  e  >   ^^'  SS^-  ^  ^oA.   ijj.  S.  C 
>»  Say.  Rep.  i56»  7.                                and  tee  Gtlb.Excc.  144,  ;• 

*  6  Durof.  &  East,  760.  and  8ee  2        '  ItL  iSiJ* 

Bos.  &  PuJ.  93.  «  Stau  2 1  Jac.  I.  c.  aj.  §  3. 

'^  2  Bur.  775. 
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He  ont  a  scire/aciM  against  the  bail  below,  and  they  remove 
lie  proceadinga  against  them  into  the  King*8  Bench  by  habeas 
lDV|Nit9  this  eonrt  will  award  a  procedendo  in  the  snit  against 
ftebuK 

^  A  ea^foron,  as  we  hare  already  seen,  removes  the  record 
a  civil  caose  from  the  inferior  court :  bnt  though  the  record 
liffought  up  on  this  writ,  into  the  court  above,  yet  they  do 
take  up  the  cause  where  the  record  leaves  off,  but  begin 
whole  proceedings  de  novo;  for  there  is  no  continuance 
the  inferior  to  the  superior  court,  and  therefore  they  can- 
pnxreed  on  that  record  which  was  below :  and  though  a 
I  removes  the  record  in  the  condition  in  which  it  was 
the  time  of  the  service  of  the  writ,  and  thereby  transfers  the 
e  into  the  superior  court,  yet  it  cannot  make  the  roll  of  the 
Ssrior  court  a  record  of  the  superior  one,  but  only  brings  up 
record  from  the  inferior  to  the  superior  court^ :  and  no- 
iUii^  is  recorded  here  bnt  the  original'.  Therefore,  where 
Ihe  proceeding^  in  an  inferior  court  of  record  were  removed 
fagr  certiorari  into  the  Common  Pleas,  and  the  question  was, 
Nrbetber  the  plaintiff  should  declare  de  novo;  it  appearing  by 
Ae  return,  that  the  parties  Vere  at  issue  in  the  court  below, 
ft  was  holden  that  the  plaintiff  must  declare  de  nooo^.  And  on 
k  eerHordri  or  habetis  corpui^  the  plaintiff  may  declare  in  this 
loort,  aa  be  pleases ;  and  is  not  confined  to  the  same  species  of 
hciioD  as  he  declared  in  below*. 
I 

I  So  upon  a  habeas  corpus,  the  parties  have  no  day  in  court : 
^ad  as  the  record  is  not  removed  upon  this  writ  from  the  in* 
Perior  court,  but  only  an  account  or  history  of  their  proceed- 
faigs,  the  plaintiff  must  begin  de  novo,  and  declare  against  the 
Hefendant  as  in  custody  of  the  marshal.    But  it  is  otherwise 


*  6  Daraf.  a  Eatt,  36^ •  //.  47. 

^  Gilb.  Exec  144.  200.   F.  N.  B.  *  Barnet,  34$. 

71*  6.  Gilb.  RqJ.  1 1  ;•  but  lee  s  Atk.  *  Pr.  Reg.  22i» 

jff.  '  I  Salk.  3S2.  6  Mod.  177.  S.  C. 

*■  Bro.  Abr.  tit.  Qiutc  Jf  rnnover  phaf  and  see  R,  M.   16  Car.  II,  (c)  Skin. 
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where,  conusance  i^  demanded  and  allowed ;  for  there'  Ae  m 
perior  court  gives  a  day  to  the  parties  in  the  luferior  eooll 
and  transfers  the  roll  iteelf  into  that  court.  And  the  ream 
of  the  difference  is,  that  the  inferior  court  which  has  coniisaiid 
being  taken  out  of  a  superior  one,  the  judges  continue  thi 
cause  into  th^  inferior  coulrt,  as  into  'a  court  erected  by  til 
king,  and  taken  out  of  the  ordinary  jurisdiction ;  and  thadl 
fore  the  proceedings  gro  on  as  in  the  court  in  which  they  wm 
commenced :  but  where  the  cause  is  taken  from  the  inferii 
to  the  superior  court,  they  do  not  proceed  as  in  the 
court }  for  it  would  be  below  the  higher  jurisdiction  not  to 
ceed  on  it  as  res  iutegrtif  or  to  suffer  any  continuance  to 
made  from  a  subordinate  power  to  theirs\ 


The  declaration  upon  a  Imheas  corpus  must  be 
at  ally  before  the  end  of  the  second  term  after  putting  in 
including  the  term  in  which  it  was  put  in^ :  If  the  piatntiffJ 
not  declare  within  that  time,  the  defendant's  attorney  is 
bound  to  accept  a  declaration  ,  though  the  plaintiff  cannoti 
non-prossed  for   want  of  it^.     And  if  a  cause  be  removed 
the  defendant,  by  habeas  carpus,  out  of  an  inferior  court, 
plaintiff  is  not  bound  to  declare  m  the  court  abofve,  if  he 
taken  no  other  steps  than  compelling  the  defendant  to  pat 
and  justify  bail  there^     On  the  removal  of  a  cause  by 
carpus,  out  of  the  courts  of  Canterbury ^  Sauikamptau, 
Litchfieldf  or  Pool,  which  are  counties  where  the  judges 
nisiprius  seldom  come,  if  the  action  be  transitory,  the  vt 
must  be  laid  in  the  county  of  Kent$  Southampton^  York, 
ford,  or  Dorset,  where  the  town  and  county  lies*.    And 


24$.  3  Ld.  Raym.  1102,  5.   2  Atk.  dare,  after  bail- put  id;  and  see  6 

3 1 7.  Gilb.  Repl.  1 14.  x  Durnf.  (c  Eatt,  8l  £aat,  ;$&« 

3  72.  ^  R.  M.  16  Car.  U.  fcj  K.  B.  Cas| 

*  Gilb.  Exec.  144. 200.  F.  N.  B.  71.  1 1 7.  i  Durof.  &  East,  372. 

C.  Gilb.  RepL  117.  '3  Maule  4p  SeL  93. 

^  I  Str.  631.  Baraes,  90.  bat  tee  Cro.  *  R.  M.  1654.  $  9*  K.  B.  R«  H 

Jac.  620.  by  which  it  appears,  that  an-  1654.  j  I2.  €•?• 
cieotly  the  plaiotiflThad/JIrrf  terms  tode« 
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abeag  carpus  returnable  in  Michaelmas  or  Easter  term,  if  the 
ip^aration  be  delivered  before  the  third  return,  the  defendant 
I  UQi  «if|itled  to  an  imparlance*.  So  when  a  defendant  re- 
jiff f9s  JLhe  ci^VSQ.  by  liaheas  corpus  from  an  inferior  court,  and 
pk^iutift'  .d^es  not  declare  until  the  next  term,  an  imparl- 
if  »ot  alloiv^d ;  for  such  removals  being  in  general  con* 
$red  as  dilatory,  it  would  only  be  adding  to  the  delay,  if  an 
pparlaDce  were  igraoted^. 

If  a  plaint  be  levied  in  an  inferior  court,  within  six  years 

the  cause  of  action  arose,  and  then  it  be  removed  into 

King^s.  Beach  by  habeas  earpus,  and  the  plaintiff  declare 

ile  novo,  and  the  defendant  plead  the  statute  oMimitations, 

pliuntifl^  we.bave  seen''*  may  reply,  and  shew  the  plaint  in 

ioferior  courts  and  thai;  will  be  sufficient  to.  avoid'  the 

And  it  is  a  rule,  that  upon  a  cause  removed   by 

corpus  oat  of  an  inferior  court,  having  jurisdiction  of 

cause,  if  judgrment  be  given  for  the  plaintift^  the  costs 

►w  are  to  be  considered  and  cast  into  the  judgment ;  if  for 

defendant,  the  charges  of  putting  in  bail"*. 

k-  —    ■■ 

r- 

1^: When  the  inferior  court  from  which  the  cause  is  to  be  re* 
llsMd  is  not  of  record,  the  means  of  removing  it,  we  may  re- 
jjbmber,  are  by  pone,  recordari  facias  loquelam^  or  accedas  ad 
f^Hstm.  These  writs  are  chiefly  calculated  for  the  removal 
|f  actions  of  rqpkvm  from  the  county  court,  or  court  of  some 
Prd  authorized  to  gprant  replevins;  for  it  is  beneath  the 
PIgnicy  of  a  superior  court  to  proceed  in  other  actions,  if  the 
fJAt  cnr  damage  appear  to  be  under ybrfy  shillings  }  and  there^ 
^re  in  such  case,  if  the  cause  were  removed,  the  court  would 
gmand  it  by  procedendo. 


WM^ 


•  X  Mod.  X.  %  Sdk.  5zj.  x  Wils.  'AtUja^ 

154.  '  R.  M.  x654«  f  38.  K.  B»  H,  M. 

^  6  DurnE  Sc  East,  759.  but  lee  »  1654.  $  sj.  C  P. 
8c  Pol.  137. 
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If  a  replevin  be  sued  by  writ  out  of  Chancery,  then  if  thi 
plaintiff  or  defendant  would  remove  the  cause  oat  of  thi 
county  court,  into  the  King's  BenchS  or  Common  Pleas,  h 
ought  to  sue  out  a  writ  of  pan^ ;  which  is  an  wiftimml  writ 
issuing  out  of  Chancery,  directed  to  the  sheriff  of  the  ooaa^ 
where  the  replevin  is  brought ;  and  when  returnable  in  th| 
King's  Bench,  it  commands  the  sheriff  to  pirf  before  the  king 
on  a  general  return  day,  wheresoever,  &c.  the  plea  which  || 
in  his  county,  by  the  king's  writ,  between  the  parties,  of  t^ 
cattle  or  goods  taken  and  unjustly  detained,  &c.  j 

The  writ  of  pone,  if  taken  out  by  the  phdnt^  in 
hath  a  clause  \»  it,  commanding  the  sheriff  to  summtm 
defendant  to  appear  in  the  court  above  at  the  return  day, 
he  be  then  there,  to  answer  the  plaintiff  thereupon*.    If 
replevin  be  removed  by  the  defendantf  then  the  pane 
mands  the  sheriff,  that  he  warn  the  plaintiff  to  be  there,  to 
secute  his  plaint  thereupon  against  the  defendant,  if  he  li 
think  proper'' :  And  by  this  means,  both  parties  have  a  day 
the  court  above'. 

When  the  plaint  is  in  the  county  court,  and  the  rep] 
sued  there  rvilhaut  writf  then  if  the  plaintiff  or  defeoi 
would  remove  it,  he  ought  to  sue  out  a  writ  of  recardarifaek 
loqjielam ;  which  is  an  original  writ,  issuing  out  of  Chan< 
directed  to  the  sheriff  in  whose  court  the  plaint  is  ent 
commanding  him  that  in  his  full  county,  he  cause  to  be 
corded  the  plaint  which  is  in  the  same  county,  without 
king's  writ ;  and  that  he  have  that  record  in  the  court 
on  a  general  return  day,  under  his  seal,  and  the  scab  of 
lawful  knights  of  his  county,  who  were  present  at  that  rec( 


*  Bro.  Abr.  tiu  Cam  Jc  rtmoper  pica.  Append.  Chap.  XLIL  f  93. 
//•  $0.  Trjf,  94*  *  Append.  Chap.  XLIL  f  14. 

»  F.  N.  B.  69.  M«  Gilb.  Repl.  102.        <  Gilb.  Repl.  72. 
Appwd.  Chitp.  XLU.  §  20.  f  F.  N.  B.  70.  Bi  GUb.  Repl.  lolL 

«  F.  M.  B.  69.  M.  Cfilb.  Repl.  102.       ^Trye,  93. 
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and  that  Ire  prefix  the  same  day  to  the  parties,  that  they 
ien  there,  to  proceed  in  the  action\ 

ind  if  a  replevin  be  sued  by  plaint  in  the  court  of  any  lord, 

er  than  in  the  county  court  before  the  sheriiF,  then  the  re* 

litnri  has  a  clause  therein,  commanding  the  sheriff,  that 

king'  with  him  fonr  discreet  and  lawful  knights  of  his  county, 

»go  in  his  proper  person  to  the  court  of  the  lord ;  and  in  that 

jkB  court,  cause  to  be  recorded  the  plaint,  &c.^ :  and  from  this 

ie  in  the  writ,  it  is  called  an  accedes  ad  curiam" :  On  this 
it  the  sheriff  must  go  in  person  to  the  lord's  court,  and  take 

bim  four  men  of  his  county ;  but  it  is  not  necessary  that 

shoold  be  knights^.  • 

^The  plaintiff  may  remove  the  plea  out  of  the  county  court, 
by  pane  or  recordarit  without  cause  shewn ;  for  it  is  in 
own  delay:  but  the  defendant  cannot  remove  it  without 
shewn ;  for  since  it  is  in  delay  of  the  plaintiff,  a  just 
ought  to   appear  on  reconl  for  such  removal*.    The 
of  removal  usually  assigned  is,  that  the  sheriff  or  his 
rk  b  related  to  one  of  the  partieb';  and  the  sheriff  cannot 
that  the  cause  is  not  true.     But  if  either  the  plaintiff 
fendant  remove  a  suit  out  of  the  lords  courts  they  ought 
rw  cause ;  because  they  should  not  oust  the  lord  of  the 
its  of  his  jurisdiction,  without  apparent  reason'.    And  it 
that  such  causes  were  anciently  examined  before  the 
was  g^ranted,  as  in  Chancery  they  used  to  examine  the 
of  action,  before  the  gpranting  of  original  writs ;  but  this 
th  cases  is  now  neglected,  and  such  writs  are  issued  as  a 
of  course\ 

''The  writ  of  pone,  recordari,  or  accedas^  like  the  certiorari 


*F.  N.  B.  70.  B«    Appcad.  Chap.       •Glib.  Repl.  103.  cltei  F.N. B. 69. 

[LEL  j  29.  M.  70.  B. 
f  ^  F.  N.  B.  79.  A.  GiTo.  Repl.  1 1  s.  ^  Append.  Chap.  XLII.  §  24. 

^      "  Append.  Chap.  XLII.  $  35.  ind  sec        *  F.  N.  B.  70.  A.  Gilb.  Repl.  to;. 
A  Fd.  138.  (a.)  ^  Gilb.  Re]^.  105. 

i  r.  n.b;  10.  E. 
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or  habeas  carpus^  when  delivered  to  the  shienff  or  IwA 
ivbom  it  is  directed,  instantly  suspends  bis  power;  so  tbtl 
be  afterwards  proceed,  he  is  liable  to  an  attacbment,  and  t 
proceedings  are  void  and  cora7n  nan  judic^.  And  it  bas  be 
•adjudged,  that  tbe  officer  of  tbe  inferior  €oart  cannot  rei) 
paying  obedience  to  tbe  writ,  pnder  pretence  of  not  being  pf 
Jiis.  fees;  for  be  is  obliged  to, obey  tbe  writ,  and  bas  a  |Mra| 
remedy  for  sueb  fees  as  are  doe  to  bim^  On  tbe  receipfij 
the  writ  tberefore,  it  sbould  be  foribwitb  allowed  and  reton^ 
under  tbe  peril  of  an  attacbment*  \ 

Tbe  return  to  the  pcfne  or  recordarif  &c.  sbould  be 
and  filed  by  tbe  party  suing  it  out,  with,  the*  filacer  of  tbe 
above,  in  two  terms-after  it  is  returnable'';  or  upon  tbe  fib 
certificate,  tbe  cursitor  will  issue  a  procedemkf^.     T 
dart  and  accedaa  ad  curiam  sbould   be  returned  undei 
eheriif's  seal,  and  tbe  seals  of  four  suitors  <rf*  the  court: 
it  is  a  good  return  for  tbe  sheriff  to  say,  that  after  the  n 
of  tbe  writ,  end  before  tbe  return  thereof,  no  court  was  bol 
and  also,  that  be  required  the  lord  to  hold  his  court,  and! 
would  not,  so  that  he  could  not  execute  the  same  ;-  and 
upon  tbe  justices  shall  award  a  distringas^  directed  unto 
sherifi*,  to  distrain  the  Iwd  to  bold  bis  court ;  and  siaU 
&c*.     When   the  return  is  filed,  tbe  cause  it  seems 
aftenrards  be  remanded'^;  unless  it  was  removed  from  a 
of  ancient  demesne^ 

If  the  pane  or  recardari,  &c.  bear  date  before   the 
entered  in  the  county,  yet  the  cause  is  well  removed ; 
both  are  tbe  king's  courts^     But  if  the  cause  be  removed  i 
of  tbe  court  of  any  other  lord,  by  a  writ  which  bears  date 
tbe  entry  of  tbe  plaint,  it  is  not  good^     The  reason  of  tbe 


•F.  N.  B.  4.  E.  •F.N.B.  i8-Ew 

^  2  Bur.  1 15 1,  ^  Gilb.  Rcpl.  i  X5.  '  IJ.  69.  M.  {a.)  Gilb.  tLegL  1%  - 

/fnie^  400,  401.  <  Gilb.  RepL  1 1 1. 

^  For  the  form  of  a  return  to  a  retor*  ^  F.  K  B.  ;i.  D.  Gilbb  RqpL 

Jariy  see  Append*  Chap.  XHl*  §  30.  !  IJ,  ibid. 

^  Id.  §  34. 36. 


FBOM  INFERIOR  COURTS.  417 

ee  is»  becaine  the  sheriff,  by  whom  the  county  is  held  or 
Mi,  being  the  king's  immediate  deputy,  the  king  may 
we  the  replevin  out  of  the  sheriff^s  court  into  his  own, 
mt  shewing  cause;  and  therefore  it  is  not  material 
her  the  recordari  be  tested  before  the  plaint  or  not :  and 
ugh  the  defendant  cannot  remove  the  plaint  without 
ty  yet  this  is  not  in  order  to  prevent  the  sheriff  from  being 
d  of  his  jurisdiction,  but  that  the  plaintiff  may  not  be 
ed  without  good  cause  shewn :  But  where  the  record  is 
red  out  of  the  lord's  court,  which  has  a  jurisdiction  by 
or  prescription,  there  must  be  cause  shewn  for  such 
iral ;  and  the  cause  will  be  absurd,  if  the  accedes  ad 
•s  bear  date  before  the  plaint,  for  that  cannot  be  a  cause 
It  the  lord  of  his  jurisdiction,  which  was  not  in  being  at 
me  of  the  writ  issued*. 

the  plaint  is  well  removed  by  certiorari,  where  it  ought 
re  been  by  pone  or  recordari^ :  So,  if  one  plaint  be  re* 
d,  where  another  ought  to  have  been ;  or  where  there  is 
iance  between  the  plaint  and  the  writ%  If  the  plaintiff 
Iready  declared  in  the  county  court,  yet  nothing  shall  be 
v^ed  but  the  plaint'' :  And  though  the  plea  l>e  discontinued 
5  county,  yet  the  plaintiffs  or  defendant  may  remove  the 
t  into  the  King's  Bench  or  Common  Pleas,  by  recordarif 
md  he  shall  declare,  and  the  court  shall  hold  plea,  upon 
ime  plaint^. 

le  parties  have  a  day  in  court  upon  the  pone  or  recordari. 
The  first  step  therefore,  on  the  return  of  the  writ,  is  to 
ty  and  the  return  thereto,  with  the  filacer  of  the  county 
if  which  the  plaint  is  removed ;  and  if  the  defendant  sue 
he  writ,  and  do  not  get  it  returned  and  filed  within  two 
s,  the  plaintiff's  attorney  should  apply  to  the  filacer  for  a 


lib.  Repl.  1 18, 19.  '  F.  N.  B.  71.  A.  Gilb.  Repl.  11^; 

N.  B.  69.  M.  C^J  GUb.  RepL        « IJ.  Ibid. 

'  2  LcU  Raym.  1102,  3«  x  Durnf,  k 
\iiidn  East,  371. 
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certificate,  that  the  same  is  not  returned  and  filed ;  which  oal 
tificate  is  a  sufficient  warrant  for  the  cursitor  of  the  coantji 
make  out  a  writ  of  procedendo^  for  remanding  the  cause 
the  inferior  court,  to  be  there  determined*.  When  the 
is  filed,  the  defendant  should  reg^ularly  enter  bis  appeal 
with  the  filacer**;  after  which  the  plaintiff  declares: 
though  he  has  already  declared  in  the  inferior  court,  yet^ 
nothing'  is  removed  but  the  plaint,  he  must  declare  de  novo 
the  court  above''.  If  the  defendant  do  not  enter  bis  ap] 
ance,  upon  the  return  of  the  pone  or  recordurh  &c.  the  plaint 
must  give  a  rule  to  appear,  with  the  filacer,  which  expires! 
fonr  days** ;  and  if  the  cause  be  removed  by  pone  by  the 
fendanU  a  distringas  shall  issue  on  his  making  default ; 
on  nulla  bona  returned,  a,  capias  and  process  of  outlaw 
And  it  seems  that  a  distringas  is  the  proper  process  for  cc 
pelling  the  defendant's  appearance,  where  the  plaint  is 
moved  by  accedas  ad  curiam^  by  the  plaintiff^ :  But  if  he 
move  the  cause  by  pone  or  recordari,  and  the  defendant 
default,  there  shall  issue  a  pone  per  vadios^y  and  afterwai 
distringas^,  &c.  and  process  of  outlawry'. 


After  appearance,  if  the  plaintiff  do  not  declare,  the  defei 
ant  must  give  a  rule  to  declare,  with  the  master  in  the  Kin 
Bench,  or  filacer  in  the  Common  Pleas;  and  if  the  rule 
given  on  or  before  the  appearance  day  of  the  return  of 
writ,  there  is  no  occasion  to  demand  a  declaration  in  writing 
but  otherwise  a  written  demand  is  necessary'.  The  rule 
<leclare  may  be  served  on  any  day  before  the  time  in  the 
is  expired,  and  the  plaintiff  nmst  declare  withinybur  daysal 
5uch  service"*.     And  whether  the  cause  be  removed  by 


•  2  Sel.  Pr.  251*  I»np«  C.  P.  748. 

^  Trye,  94. 

«  F.  N.  B.  71.  A.  Gilb.  Rcpl.  1 13. 

*2B08.  &    Pul.  138. 

«  F.  N.  B.  70.  fa. J  Glib.  Repl.  106, 
7.  3  Hen.  VI.  54,  5.  Th^f.  Brcv.  37. 
Pr.  Reg.  371. 

^  2  Bos.  &  Bui.  157* 


«  Append.  Chap.  XLII.  J  31. 
^  Id.  §  32. 

^  ?  H.  Blac.  281. 
»  Pr.  Reg.  370.  Cas.  Pr.  C.  P. 
S.C, 

"^  II  East,  185. 
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itiff  or  defendant,  if  the  former  do  not  declare  within  the 
t  limited  by  the  rule^  he  may  be  non-prossed^ ^  and  will  be 
ect  to  the  payment  of  costs^  If  the  writ  by  which  a  cause 
emoved,  be  returnable  on  the  first  return  of  the  term,  and 
plaintiff  do  not  declare  within  ybt/r  days  before  the  end  of 
t  temiy  the  defendant  in  the  Common  Pleas  is  entitled  to  an 
wrlance ;  though  he  has  not  appeared  within  the  tcrm^ 
e  subsequent  proceedings  are  similar  to  those  in  common 


F.  N.  B.  70.  A«  Gilb.  Repl.  1069  7.       ^2  Bos.  &  PuL  1 37/ 
I  ThmdmBi  East»  371. 
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CHAP.  XVL 


Of  the  Declaration.  \ 

TTAVIN6  stated  in  the  preceding,  chapters^   the 
-*•  -*•  means  of  bringing  the  defendant  into  courts  wl 
large^  in  actions  commenced  by  original  writ,  or  by 
Middlesex  or  latitat  in  the  King's  Bench,  or  capias 
clausum  fregitj  &c.  in  the  Common  Pleas,  and  also  wl 
is  peculiar   to  the  proceedings  by    or   against  altornies 
queers,  who  are  supposed  to  be  already  in  court,  and 
in  the  actual  custody  of  the  sheriff,  &c.  or  of  the  marsi 
the  King's  Bench,  or  warden  of  the  Fleet  prison,  with 
moyal  of  causes  from   inferior  courts,  I  shall,  in  the  pi 
chapter^  treat  of  the  declaration  in  ordinary  cases ;  wherQj 
defendant,  having  been  arrested  upon  or  served  with  pi 
either  appears,  and  puts  in  and  perfects  special  bail,^  wheoj 
cessary,  or  files  common  bail,  or  an  appearance  is  enten 
common  bail  filed,  for  him  by  the  plaintiff,  according  taj 
statutes*. 

The  declaration  is  a  specification,  in  legal  form,of  theciri 
stances  which  constitute  the  cause  of  action  :  and  in  actk 
original^  is  an  exposition  of  the  writ,  with  the  addition  of 
place,  and  other  circumstances^.     And  it  is  either  in 
by  the  hye.     A  declaration  in  chief  is  at  the  suit  of  the 
plaiutifl;  for  the  principal  cause  of  action,  or  that  for  whickj 
writ  was  sued  out :  A  declaration  by  tJie  bye  is  at  the  suit 
dijfferent  plaintiff,  or  of  the  same  plaintifif  for  a  different 
of  action. 


'  12  Geo.  I.  c.  29.  $   X.  altered  by  5     ii.  1 15.  1 18.  247. 
Geo.  II.  c.  27.  45  Gto.  III.  c.  124.  §        ^  Co.  Lit.  303.  and  tee 
3*  51  Geo.  III.  c.  124.  ^  2.  Anie^  no,    Pleading,  i.  V.248. 
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The  plaintiff  can  in  no  case  declare  against  the  defendant, 
■til  the  return  day  of  the  writ :  and,  except  against  attomies  or 
fimmers^  the  declaration  cannot  be  delivered  or  filed  ai- 
\  until  the  defendant  has  appeared,  and  put  in  and  per- 
special  bail,  when  necessary,  or  filed  coo^mon  bail,  or 
appearance  has  been  entered,  or  common  bail  filed,  for  him 
the  plaintiff,  according  to  the  statutes.  But  when  the  de- 
mt  has  been  arrested  upon»  or  served  with  a  copy  of 
against  his  person,  the  plaintiff  may  declare  de  bene 
••r  eomdUionally^  on  the  return  of  the  writ,  before  the  dcfend- 
("bas  appeared,  or  put  in  and  perfected  special  bail,  &c^ 
the  declaration,  or  copy  of  the  bill,  is  usually  deliverjed 
appearance,  in  actions  against  attomies  and  officers  of 
^  court  of  King's  Bench,  and  prisoners  in  actual  custody  of 

laberiff,  marshal  or  warden. 

u 

Ib  actiona  by  billf  in  the  Ring's  Bench,  if  the  defendant  ap- 
hred  personally  at  the  retam  ef  the  writ,  the  plaintiff  was 
Itently  obliged  to  declare  against  htm  within  three  day^ ; 
If  he  appeared  by  attorney^  the  plaintiff  most  have  <leclared 
Ibre  the  end  ef  the  term^.  Afterwards^  the  time  for  declar« 
\  was  extended ;  and  a  rule  was  made  by  Coifce,  Ch.  J.  ami 
i'  coort,  in  the  reign  of  J^mes  the  first,  that  the  plaintiff 
^ht  to  declare  the  same  term^  or  the  term  after  kail  was 
Id^ ;  and  in  a  subscqueet  case,  the  course  of  the  court  was 
tfied  by  the  secondary  and  clerks  to  be,  tVat  no  declaration 
Id  be  taken  upon  any  bail,  but  within  three  terms  after 
bail  filed ;  and  it  was  said  that  Lord  Ch^  J.  Papham  and 
'court,  in  his  time,  made  an  express  order  .accordingly ;  for 
»re  then  the  usage  was  often  otherwise :  and  the  court  in 
erase  held  it  to  be  a  very  good  coarse,  and  that  it  should 
;he  altered^*  In  the  case  of  prisoners^  the  plaintiff,  agree- 
to  this  practice,  was  allowed  three  terms  after  the  arrest, 
^move  the  defendant,  in  order  to  charge  him  with  a  de- 


^,8tat»  8  Eliz.  c.  2.  Hans.  Introd.  2.    2. 

\CSSbm  C.  P«  40.  f  Cro.  J^c-  620,  21.  JlnU^  412.  (b.) 

^  Bubt,  2f  4.  and  see  Hans.  Introd. 


423  OF  THE   BSCIAKATIOK. 

claratioQ^.  At  length,  by  the  statute  13  Car.  II.  rtat«  2. 
§  3.  the  time  for  declaring  upon  a  bill  of  Middlesex  or  la 
in  the  King's  Bench,  was  limited  to  the  end  of  the  next 
after  the  defendant's  appearance;  and  a  rule  was  mad 
Hale^  Gh.  J. that  the  court  would  discharge prisoiier^  on 
mon  bail,  in  two  ierms^ :  and  in  the  time  of  Holt,  Ch,  J 
course  of  the  court  was,  that  if  a  declaration  w<ere  not  deli^ 
on  or  before  the  last  day  of  the  second  term,  sedenle  curu 
defendant  might  sign  a  non  pros;  and  if  he  did  not 
mediately  sign  it,  though  he  might  afterwards  receive  $ 
claration,  yet  he  was  not  compellable  to  do  so,  but  he  d 
well  refuse  W :  and  accordingly,  as  the  practice  of  the  < 
then  stood,  if  the  declaration  was  tendered  at  any  time 
the  end  of  the  second  term,  and  before  the  non  pros 
signed,  the  defendant  was  not  bound  to  accept  it,  but  n 
sign  his  non  pros  at  any  time  after  the  end  of  the  second  U 
But  it  having  been  the  opinion  of  Mr.  Justice  BuUer^ 
by  tlie  general  rules  of  law,  a  plaintiff  must  declare  ag-aii 
^defendant  within  twelve  months  after  the  return  of  i  the 
though,  by  the  rules  of  the  court,  if  he  do  not  deliver  hb 
claration  within  two  terrtiSy  the  defendant  may  sign  a  j 
ment  ofnonproa^;  it  is  now  settled,  agreeably  to  that  opii 
that  unless  he  take  advantage  of  the  plaintiff's  neglect 
signing  a  judgment  of  non  proSj  the  plaintiff  may  delive 
declaration,  at  any  time  within  a  year  next  after  the  retui 
the  writ^ 

In  the  Common  Pleas,  or  in  actions  by  original  in 
King's  Bench,  when  the  proceedings  were  ore  tenus  at 
bar  of  the  court,  the  plaintiff  was  anciently  demandabl 
the  defendant's  appearance;  and  if  he  did  not  appea 
would  not  count  against  him,  he  might  have  been  immedi 


■  2  Keb.  478.  ^  2  Dumf.  &  East,  113. 

«>  /J.  812.  ^  Id.  ibid.  3  Durnf.  Sc  East, 

^  12  Mod.  217.  5-  I>«»"nf-  &  East,  35.7  Durnf.  I 

*  R.  M.  to  Gee.  II.  ny.  2*   {B.J    7.  but  see  2  New  Rep.  C.  P.  404, 
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nited*.  Bat  the  parties  by  consent,  might  have  obtained 
ty  before  declaration,  which  was  called  a  dies  datus  prece 
fitan^ ;  for  the  consent  of  the  defendant  exempted  the 
ntiff  from  the  necessity  of  declaring  immediately.  In  that 
^  if  the  defendant  had  made  default  at  the  day  given, 
e  there  was  no  declaration,  the  plaintilBT  could  not  have 
judgment,  but  was  obliged  to  bring  him  in  again  by  pro- 
':  tor  none  could  have  judgment,  but  upon  complaint 
ibited  against  the  defendant  whilst  in  court.  But  after 
aration,  if  the  defendant  had  made  default,  judgment 
given  against  him  ;  because  having  deserted  the  court,  he 
ed  to  oppose  the  plaintiflTs  demand,  and  so  submitted  that 
?oart  should  give  judgment^. 

I  process  of  time,  when  the  proceedings  were  no  longer 
tnuSf  but  the  defendant  was  at  liberty  to  appear  by  at- 
3y,  the  defendant  could  not  have  nonsuited  the  plaintiff 
le  Common  Pleas,  or  by  original  in  the  King's  Bench, 
oat  giving  a  rule  to  declare,  and  calling  for  a  declaration. 
le  writ  were  returnable  in  five  weeks  of  Easter^  or  on  the 
return  of  any  term,  the  defendant,  having  given  a  rule, 
called  for  a  declaration,  might  have  entered  a  nonsuit^ 
were  not  delivered  four  days  or  more  before  the  essoin- 
of  the  ensuing  term^ :  and  if  the  writ  were  returnable  on 
other  return,  the  deieuilant,  having  in  like  manner  given 
le,  aud  called  for  a  declaration,  might  it  seems  have  en- 
i  a  nonsuit,  if  it  were  not  delivered  some  time  during 
(ame  term^  But  if  the  defendant  had  appeared  the  first 
.»  and  given  no  rule  to  declare,  the  defendant's  attorney 
it  have  been  compelled  to  accept  a  declaration  the  second 
,  with  an  imparlance;  and  the  declaration  might  have 
entered  as  of  that  term,  with  \m  imparlapce  over  to  tJbe 


Hen.  IV.  15.  23.  22  Edw.  IV.     14.  Benl.&  Dalia.  153.  S.C.  6  Mod. 

6,7,8.  z  Salk.2i6.  S.  C. 
ardr.  365.    Gilb.   C.  P.   41,  2,         **Gilb.  C.  P.  40,  41. 
e  Doc.pl.  222.  •  R.  M.  1654.  J  ij.  K,  B.  &  C.P. 

( Hen.  VIII.  6.  Moor,  79.  3  Leon.        '  A/.  J  1 5.  C.  P. 
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next,  or  in  the  first  term  with  an  incipiturf  as  the  ca 
quired*.  In  snch  case,  however,  if  the  plaintiff  had  n 
Glared  the  second  term^  a  nonsuit  might  have  been  ente 
the  end  of  that  term,  upon  a  continuance  over  by  dies  * 
but  not  the  third  term  or  after^. 

At  length  it  was  settled,  agreeably  to  the  statute  It 
Ih  Stat.  2.  c.  2.  §  3.  that  upon  all  process  returnable  th 
or  any  other  return  in  any  term,  the  plaintiff  shall  have  li 
to  the  end  of  the  next  ensuing  term,  to  deliver  his  decla 
to  the  defendant's  attorney,  or  leave  the  same  in  the  < 
and  the  defendant's  attorney  having  entered  his  appei 
with  the  proper  officer,  as  of  that  term  in  whfch  the  p 
is  returnable,  and,  in  the  Common  Pleas,  given  a  ri 
declare  in  the  proper  office,  at  the  end  of  the  ensuing 
or  in  Jour  days  after  the  end  thereof,  and  called  c 
plaintiff's  attorney  or  clerk  in  court,  if  he  can  be  foun( 
defendant  may,  at  any  time  in  the  vacation  of  such  ei 
term,  after  the  rule  for  declaring  is  out,  sign  his  nonpt 
want  of  a  declaration,  and  not  afterwards :  and  the  pi 
shall  not,  without  leave  of  the  court,  have  ,any  longer  ti 
declare,  other  than  the  time  to  be  limited  by  the  defen 
rule^  But  if  the  plaintiff  be  not  called  upon  by  rule  t 
clare,  he  hath  all  the  vacation  of  the  second  term  to  d 
in''.  If  the  plaintiff  do  not  declare  in  that  time,  or  obi 
rule  for  time  to  declare,  his  cause  is  out  of  court ;  and 
afterwards  declare,  the  court  will  set  aside  the  declaratii 
irregularity*.  So,  where  a  writ  was  returnable  the  last  i 
of  Trinitjf  term,  and  an  appearance  being  entered,  the 
tiff  proceeded  no  further,  nor  obtained  a  rule  for  time 
dare,  upon  which  the  defendant,  in  Hilary  term,  beii 
third  term  after  the  return  of  the  writ,  gave  the  plaintiff 


•R.  M.  1654.  J  15.  K.  B.  J   14.  K.B. 

C  P.  *  Cas.  Pr.  C.  P.  13.  Pr.  R< 

^Id.lKd.  S.  C- 

«  R.  H.  9  Ann.  Rtg.  III.  C.  P.  and  «  5  Taunt,  649. 

•ce  R«  M.    10  Geo,  !!•  r^.  a.  (b). 
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declare,  and  for  want  of  a  declaration  signed  judgment  of 

pm;  the  court  of  Common  Pleas  held  it  to  be  irregnlar, 

rase  the  plaintiff  by  his  own  default  ^as  out  of  court  at 

end  of  the  second  term,  and  the  defendant  therefore  could 

rule  him  to  declare  but  at  the  end  of  that  term,  or  within 

days  after*.    And   where  one  of  two  defendants  having 

holden  to  bail  in    Trinity  term,  the  plaintiff  proceeded 

outlawry  against  the  other,  and   delivered   a  declaration 

linst  the  former  on  the  first  day  of  Easter  term  following, 

having  obtained  a  rule  for  time  to  declare,  it  was  holden 

the  cause  was  out  of  courts  and  the  bail  entitled  to  an 

>mer€tuf^. 

^  When  a  defendant  is  outlawed  before  judgment,  the  original 
B  determined,  so  that  the  plaintiff  cannot  declare  thereon 
vhile  the  outlawry  remains  in  force,  but  is  put  to  a  new 
jktion*.     And  if  two  defendants  are  jointly  sued,  and  one  ap- 

irs  and  the  other  makes  default  and  is  outlawed,  he  who 
tars  shall  be  charged  with  the  whole"*.     But  if  a  defendant 

outlawed,  and  he  reverse  the  outlawry,  and  give  bail,  as 

Longht,  the  plaintiff  may  declare  against  him  within  two 
AS  after  the  outlawry  is  reversed ;  and  if  he  do  not  declare 
iKthin  that  time,    the  declaration   may  be  refused,  but  the 
dntiff  shall  not  be  non-prossed^     And  it  seems,  that  after 
reversal  of  an  outlawry,  the  plaintiff  has  his  election  either 
declare  upon  the  first  original,  or  to  sue  out  a  new  one^    In 
Common  Pleas,  the  course  of  the  court  is,  that  although 
original   be  laid  in  Lotidon,  for  expediting  the  outlawry, 
when  the  defendant  comes  in,  the  plaintiff  may  declare 
linst  him  in  any  other  county,  be  the  action  local  or  transi- 
And  in  that  court,  the  defendant  shall  have  his  costs, 
foe  taxed  by  the  prothonotaries,  if  the  plaintiff  shall  not 


a  Alkm  ▼.  MilwarJ,  H.  30  Geo.  Ill,  tee  z  Maule  &  Sel.  242. 

C.  P.  Imp.  C.  P.  J53,  4.  •  Com.  Dig.  tit.  PieaJer^  C.  4, 

^  a  New  Rep.  C.  P.  404.  '  W.  Joo.  443.  Mareh,  9. 

'  Cro.  EKz,  706.  W.  Jon.  44s.  <  3  Lev.  145. 
*  S  Co.  119.  (a),  W.  Jon,  442,  but 
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proceed  within  two  terms  next  after  notice  of  the  reversal  i 
the  oatlawry*. 

If  the  plaintiff  be  not  ready  to  declare,  before  the  end  o 
the  next  term  after  the  return  of  the  process,  he  may  obt^ia  I 
idde-bar  or  treasury  rule  from  the  clerk  of  the  rules  in  tlii| 
King's  Bench^  or  one  of  the  secondaries  in  the  Common  Pl< 
for  time  to  declare^,  until  the  first  day  of  the  ensuing  tei 
a  copy  of  which  rule  should  be  served  on  the  defend^t's 
tomey,  or  stuck  up  in  the  King's  Bench  or  prothonol 
office,  if  the  defendant  have  not  appeared.  And  in 
Common  Pleas,  there  is  no  difference  in  this  respect,  betw< 
a  rule  for  time  to  declare  in  replevin^  and  in  other  actioi 
This  rule  cannot  in  general  be  had,  where  the  defendant  is 
prisoner^  But  where,  on  a  writ  against  three,  one  was 
rested  and  lay  in  gaol,  and  the  other  two  absconded,  thecoi 
refused  to  discharge  the  prisoner;  saying,  that  he  mustap] 
for  all,  or  lie  in  gaol  till  the  other  two  were  outlawed^ 
fuch  case  however,  the  plaintiff  must  move  the  court,  or  ap| 
to  a  judge,  for  time  to  declare  against  the  prisoner,  until 
outlawry  or  appearance  of  the  other  defendants';  and  shi 
that  he  is  using  all  due  diligence  in  proceeding  against  thei 
If  the  plaintiff  be  still  unprepared,  he  may  obtain  rules  fc 
Jurther  time  to  declare,  from  the  beginning  to  the  end  of 
term,  and  from  the  end  of  one  term  to  the  beginning  of  anoth< 
alternately,  as  often  as  may  be  necessary.  But  after 
veral  rules  have  been  obtained,  the  courts  will  make 
peremptory  one,  for  the  plaintiff  to  declare  before  the  end 
the  term  in  which  the  motion  is  made.  The  rule  for  thtl 
purpose,  in  the  King's  Bench,  is  absolute  in  the  first  instance^ 
and  drawn  up  on  a  motion  paper  signed  by  counsiel ;  but  ia 
the  Common  Pleas,  it  is  a  rule  to  shew  cause :  And  iu  the  latter 
court,  when  the  plaintiff  does  not  declare,  after  having  ob-^ 


'  R.  T.  33  Car.  II.  C.  P.  *  Per  Cur.  E.  12  Geo.  III.  K.  &  lij 

^  Append.  Chap.  XIII.  j  i.  Cromp.  9.  Barnes,  396.  401.  a  BtetJ 

*  5  Taunt.  35,  Rep.  759. 

*Pr.  Reg.  3  a  7.  ^  IJ.  ibid,  s  New  Rep.  C.  P.  404^ 
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kaiaed  time  for  that  purpose,  the  defendant  may  sign  judgment 
tiS  non  proSf  without  giving  a  rule  to  declare*. 


In  the  King's  Bench,  when  the  defendant  has  appeared,  and 
bail  upon  a  bill  of  Middlesex  or  latitat,  8cc.  or  the  plain- 
bas  filed  it  for  him  according  to  the  statute,  the  plaintiff 
ly  declare  by  the  hye,  in  as  many  different  actions  as  he  thinks 
at  any  time  before  the  end  of  the  next  term  after  the  return 
the  proces^^ :  And  after  a  plea  in  abatement,  if  the  plaintiff 
Inter  oa  the  roll  iiuod  hilla  cassetur,  et  dcfendens  eat  sine  die, 
im  may  at  any  time  during  the  same  term  in  which  the  process 

II  returnable,  deliver  a  declaration  by  the  bye  against  the  de- 
Imdant^  It  is  also  a  settled  point,  that  when  bail  is  filed  by 
he  flefendant,  upon  a  bill  of  Middlesex  or  latitat,  8cc.  any 
Hher  person  Besides  the  plaintiff  may  declare  against  him  by 
|b  byCy  at  any  time  during  the  term  wherein  the  process  is 
Mamable,  sedente  curi/i^ :  But  where  bail  is  filed  by  the 
ppintiff*,  according  to  the  statute,  this  is  not  such  a  general 
ipinging  of  the  defendant  into  court,  as  will  warrant  any 
person  except  the  plaintiff  in  delivering  a  declaration  by  the  bye 
||;ainst  him*.     The  plainti!!'  in  the  original  action  must  declare 

III  chief,    before  he  can  declare  by  the  bye^ :  but  any   other 
>u  may  declare  by  the  bye,  before  the  delivery  of  a  de- 

*ation   in  chiefs :   And  indeed,   as  the  plaintiff  is  allowed 
terms  for  declaring,  another   person   who  has  only  owe, 
light  otherwise  be  deprived  of  the  opportunity  of  declaring 
the  bye. 

In  actions  by  orit^inal  in  the  King's  Bench,  the  practice  of 


« I  H.  Blac.  87. 

*R.  M.  10  Geo.  I[.  Rfg.  I.  (b.) 

B.  but  see  Gilb.  K.  B.  310. 

« ^  Durnf.  &  East,  634. 
*Poph,  145.  Carth.  577.  i  Salk.  2. 
I  C,   G'lVo.  K.  B.  310,  342.  4  Bur. 
jTSx*  3  Durnf.  &  East,  627. 
^%    Str.    1027.    Cas.  temfi.    Hardw. 


207.  S.  C.  R.  M.  10  6reo.  II.  Reg.  i. 
K.  B. 

'6Durnf.  &  East,  158.  7  Durnf.  & 
East,  80.  But  taking  the  declaration  by 
the  bye  out  of  the  office,  is  a  waiver 
of  the  irregularity.    3  East,  342. 

^'Con,  PhiIIifis*s  Case,  i  Crorop.  i<X). 
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declaring  by  the  bye  is  similar  to  that  in  the  Common  I 
where  the  same  plaintiff  is  allowed  to  declare  against  th 
fendant  by  the  bye,  in  as  many  different  actions  as  he  t 
fit,  at  any  time  before  the  end  of  the  next  term  after  the  i 
ef  the  process*;  and  he  may  so  declare  in  the  same 
though  the  debt  and  costs  on  the  first  declaration  are  [ 
but  he  cannot  declare  by  the  bye,  after  the  end  of  that  fc 
Bor  can  any  other  person  declare  by  the  bye,  except  the  i 
tiff*-  If  the  plaintiff  sue  out  a  writ  at  the  suit  of  himsell 
wife,  he  may  deliver  a  declaration  by  the  bye  at  his  own 
but  if  an  action  be  brought  by  the  husband  only,  and  a  i 
claration  delivered  in  that  action,  he  cannot  declare  h 
bye  at  the  suit  of  himself  and  wife,  there  being  no  proc 
warrant  it^  If  the  writ  be  special,  the  plaintiff  cajinot  d( 
by  the  bye,  till  he  has  declared  in  the  original  action^; 
it  be  with  an  ac  etiam  only,  he  may  deliver  as  many  i 
rations  as  he  thinks  fit  thereon  against  the  defendant,  d 
the  same  term  ;  though  he  will  lose  his  bail,  by  deciarit 
a  different  cause  of  action  from  what  is  expressed  in  tl 
etiam^.  So  on  a  capiasj  with  an  ac  etiam,  at  the  suit 
executor,  the  plaintiff  cannot  deliver  a  declaration  by  th 
at  the  suit  of  himself  personally ;  but  if  the  writ  be  a  gc 
quare  dausum  /regitf  the  plaintiff  may  declare  by  the  b 
executor,  or  qui  tam,  or  as  assignee  of  the  sheriff '• 

The  Parts  of  a  declaration  are,  first,  the  title ;  secc 
the  venue;  thirdly,  the  commencement;  fourthly,  the  i 
ment  of  the  cause  of  action  ;  and  lastly,  the  conclusions. 


•  Pr.  Reg.  142.  *  Halney  ▼•  S/iaring,  E.  10  6e 
b/Jl  ,44.  C.P.  Imp.C.  P.233. 

«  Barnet,  546.  ^  In  HeatlCs  Maxims,  it  is  sai 

*Cas.Pr.  CP.6.  a  count  or    declaration,     being 

*  Id.  13a.  cquifocal,   ought   principallj    to 
'A/.  13 u    Barnes,  337.   Pf.  Reg.     tain  three  things:  first,  the  pla 

141.  S.  C.  and  defendant's  names,  which 

«  Cas,  Pr.  C.  P.  58.  tions  red  are  called   demandaM  1 

^Id.   ibid.  Pr«  Reg.  13;.  S.  C.  3     maat^  and  the  nature  of  the  actio 

Wil8.6t.  this  b J  some  is  termed  the  demons 
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liiHi  by  Ml  in  tbe  King's  Bench,  should  regularly  be 
of  tbe  day  on  which  the  writ  is  returnable;  for  tbe 
which  it  is  a  copy,  cannot  be  filed  till  the  bail  is  put 
ch  cannot  be  till  the  return  of  the  writ*.  And  where 
6  several  defendants^  who  put  in  bail  of  different  terras^ 
iaration  should  be  entitled  of  the  term  when  the  last 
I  put  in^  In  practice  it  is  usual,  in  both  courts,  when 
le  of  action  will  admit  of  it,  to  entitle  the  declaration 
jf,  of  the  term  in  which  the  writ  is  returnable  j  and 
filed  or  delivered,  it  cannot  regularly  be  entitled,  of 
luent  term"".  And  in  the  Common  Pleas,  after  the  re* 
f  a  replevin  cause,  by  writ  of  recordarifadas  loquelam^ 
aration  must  be  entitled  of  the  term  in  which  the  writ 
lable,  or  that  of  the  appearance''.  But  the  declaration 
Jways  be  entitled  after  the  time  when  the  cause  of 
I  stated  to  have  accrued :  therefore,  where  the  cause 
n  is  stated  to  have  accrued  after  the  first  day  of  the 
which  the  writ  is  returnable,  the  declaration  should  be 
of  a  subsequent  day  in  that  term,  and  not  of  the  term 
ly :  for  a  general  title  refers  to  the  first  day  of  the  term; 
»n  such  a  title,  it  would  appear  that  the  action  was 
iced  before  the  cause  of  it  accrued.  Yet,  where  the 
'  action  was  stated  to  have  accrued  on  the  first  day  of 


aiive  part  of  the  cOunt ;  le-  declaration,  according  to  this  definition, 
he  time,  the  place,  and    the  consisting  of  a /Sr/^iy  lomewhat  resembling 
hich  ought    to    be  compre-  tbe  logical  majoTf  msnor^  and  concluslonf 
»Wy  and  io  what  manner,  the  some  of  the  ancients  (among  whom  none 
accrue,  or  first  arise  between  was  more  fond  of  it  than  Mr.  Fleetwood, 
;  when,  what  day,  what  year,  the  famous  recorder  of  London,)  con- 
lace,  and  to  whom  the  action  ccived  to  be  a  perfect  syllogism.  Heath's 
;iren ;  which  is  called  the  de^  Max.  a.     And  see  further,  as  lo  the  se- 
•art  of  the  count :  and  lastly,  veral  ftarU  of  a  declaration,  Chitty  on 
se   or   conclusion,    which  is  Pleading,  zV.p.  361,  &c. 
tratus  eefp  &c,  I  in  which  the  *Cas.  temp.  Hardw.  I4i«    but  vide 
igfat  to    ayer  and  proffer  to  ante,  252. 
fit,  and  shew  the  damage  he  **  i  Wils.  242. 
ined,  by  the  wrong  and  in-  *"  3  Durnf.  &  East,  624. 
by  the  defendant.     And  the  ^  5  Taunt.  771.  i  Marsh.  341.  S.  C. 
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term,  the  court  of  King's  Bench  on  demurrer  held,  that 
declaration  might  be  entitled  of  the  term  generally ;  for 
delivery  of  the  declaration  is  the  act  of  the  party,  and  in 
cient  times  it  could  not  have  been  delivered  till  the  sittin; 
the  court:  so  that  the  cause  of  action  might  well  have  acci 
before  the  actual  delivery  of  the  declaration*.  Where  a 
claration  is  improperly  entitled,  the  plaintiff  may  have  it 
rected,  on  an  affidavit  of  the  fact** :  And  leave  has  been  gi 
to  amend  the  declaration,  by  entitling  it  of  the  day  on  ^1 
it  was  actually  delivered,  instead  of  the  term  generally 
order  to  accord  with  an  averment  therein,  that  other  defend 
named  in  the  writ  were  then  outlawed^  Dr  it  may  be 
right,  at  the  instance  of  the  defendant,  if  necessary  for 
defence:  Thus,  where  the  declaration  is  entitled  of  thet 
generally,  and  the  defendant  pleads  plene  administravit^f  < 
tender  made  before  the  exhibiting  of  the  bill,  upon  which 
would  give  in  evidence  an  administration  of  assets,  or  ten 
made,  between  the  first  day  of  the  term  to  which  the 
relates,  and  the  day  of  suing  out  the  writ;  he  has  a  rigb 
call  upon  the  plaintiff  to  entitle  his  declaration  properly'. 

The  venue  in  personal  actions,  or  county  where  the  ad 
is  laid  and  intended  to  be  tried,  is  local  or  transitory^  W 
the  action  conld  only  have  arisen  in  a  particular  county,  : 
local,  and  the  venue  must  be  laid  in  that  county  :  for  if  it 
laid  elsewhere,  the  defendant  may  demur  to  the  declaratio 
or  the  plaintiff,  on  the  general  issue,  will  be  nonsuited  at 
trial^.  Such  are  all  real  and  mixed  actions,  and  actions 
ejectment,   and    trespass  quare  clausum  fregitj  &c.     And 


*  I  Dunif.  &  East,  ii6.  and  see  3  mistake  thercio»  Chitty  on  Plea* 
Wils.  154.  2  Blac.  Rep,  735.  S.  C.  i  V.  p.  261,  &c, 

*  1  Wils.  78.  2  Wils,  256.  7  Durnf.  «  i  Str.  638-  i  Wils.  39.  S.C.i 
&  East,  474.  but  see  6  Taunt.  19.  i  i  Wils.  304.  S.  P.  and  see  4£sp. 
Marsh.  419.  S.C.  73>  4. 

*  I  East,  133.  ^  Gilb.  C.  P.  84. 
*Ca8.  temp,  Hardw-   141*.  And  see  ^i  Wils.  165. 

farther,  as  to  the  mode  of  enliiltng  the  *»  Cowp.  410.  2  Blac.  Rep.  lot 
declaratioB,  and  the  consequences  of  a 
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>a  on  the  caae  for  a  nnsnnce  is  held  to  be  local  in  its 

ire;  and  the  nusance  miLst  be  proved  to  have  been  com- 

in  the  county  \)Fhere  the  venue  is  laid*.     But  where 

action  might  have  arisen  in  any  county,  as  Upon  contracts, 

irmuUaryj  and  the  plaintiff  may  in  general  lay  the  venue 

rer  he  pleases^ ;  subject  Iiowevcr  to  its  being  changed 

the  court,  if  not  laid  in  the  very  connty  where  the  action 

r 

\  To  use  the  words  of  Lord  Mangfieldj  in  the  case  of  jFa* 


V.  MosttfH^ :  ^^  There  is  a  formal  and  a  substantial  dia^ 
iKCtioiit  as  to  the  locality  of  trials.  I  state  them,  says  he^ 
lidtfferent  things:  With^  regard  to  matters  arising  within 
Ip  realm,  the  substantial  distinction  is,  where  the  proceeding 
|tM  rem,  and  where  the  effect  of  the  judgment  could  not  be 
I9  if  it  were  laid  in  a  wrong  place.  That  is  the  case  of 
t(  ejectments,  where  possession  is  to  be  delivered  by  the 
iff  of  the  county ;  and  as  trials  in  England  are  in  par-^ 
liar  counties,  and  the  officers  are  county  officers,  the  judg- 

|ent  could  not  have  effect,  if  the  action  were  not  laid  in  the 

» 

^per  county  "^^ 

^Wiih  regard  to  matters  that  arise  out  of  the  realm,  there 
k  a  substantial  distinction  of  locality  too :  for  there  are  some 
that  arise  out  of  the  realm,  which  ought  not  to  be  tried 
ly  where  but  in  the  country  where  they  arise ;  as  if  two 
»ns  fight  in  France^  and  both  happening  casually  to  be 
re,  one  should  bring  an  action  «f  assatdt  against  the  other^ 
light  be  a  doui^t  whether  such  an  action  could  be  main- 
lined here ;  because,  though  it  is  not  a  criminal  prosecution, 
^mnst  be  laid  to  be  against  the  peace  of  the  king;  but  the 
Lch  of  the  peace  is  merely  local,  though  the  trespass  against 

person  is  transitory.     So  if  an  action  were  brought,  re- 

^  "   

*  I  Taunt.  379.  but  see  2  Campb.  3.        ^  Cowp.    176,  7.  and  see  s  Campb. 

Bo«.  &  Pol.  225.  274. 

^Gilb.  C.  P.  84.  and  see  i  Sauad.        *  7  Durnf.&Eostj  587,  8. 
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lative  to  an  estate  in  a  foreign  coantry,  where  the  question ' 
a  matter  of  title  only,  and  not  of  damages,  there  might  b 
solid  distinction  of  locality. . 

But  there  is  likewise  a  formal  distinction,  which  arises  i 
the  mode  of  tria}:  for  trials  in  England  being  by  jury,  and 
kingdom  being  divided  into  counties,  and  each  county  ( 
sidered  as  a  separate  district  or  principality,  it  is  absolu 
necessary  that  there  should  be  some  county  where  the  ac 
is  brought  in  particular,  that  there  may  be  a  process  to 
sheriff  of  that  county  to  bring  a  jury  from  thence  to  tr 
This  matter  of  form  goes  to  all  cases  ^that  arise  abroad ; 
the  law  makes  a  distinction  between  transitory  and  local 
tions.  If  the  matter,  which  is  the  cause  of  a  transitory 
tion,  arise  within  the  realm,  it  may  be  laid  in  any  county 
place  not  being  material ;  as  if  an  imprisonment  be  in  Mu 
seXf  it  may  be  laid  in  Surrey^  and  though  proved  to  be  < 
in  Middlesex^  it  does  not  at  all  prevent  the  plaintiff  from 
covering  damages.  The  place  of  transitory  actions  is  n 
material,  except  where  by  particular  acts  of  parliament, 
made  so ;  as  in  the  case  of  churchwardens  and  constables, 
other  cases  which  require  the  action  to  be  brought  in 
county.  The  parties,  upon  sufficient  ground,  have  an  of 
tunity  of  applying  to  the  court  in  time  to  change  the  ve 
but  if  they  go  to  trial  without  at,  that  is  no  objection. 

So  all  actions  of  a  transitory  nature  that  arise  abroad, 
be  laid  as  happening  in  an  English  county*.  But  there  ar 
casions  which  make  it  absolutely  necessary  to  state  in  th 
claration,  that  the  cause  of  action  really  happened  abi 


*  In  a  replication  to  a  plea  of  ne  ungues  abatement,  that  another  person  oi 

accou/t/cf  &c.  in  a  writ  of  Jower^  alledg-  have  been  sued  jointly  with  the  ( 

ing  a  marriage  in  ScoUmd^  it  if  not  ne-  ant;  and  if  it  be  pleaded  that  wd 

cessary  to  state,  by  way  of  venue,  that  person  is  alive,  to  wit,  in  Sftmh 

the  marriage  wagi  had  in  any  place  in  be  considered  as  pleaded  witbo 

England.  %   H.  Blac.   i^^»    Nor  is  it  venue.  7  Dumf.  &  East,  243.  SS 

necessary  to  lay  a  venue  in  a  plea  in  Wms.  Saund.  8.(2.) 
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be  caM  of  specialties,  where  the  date  must  be  set  forth. 

declaration  state  a  specialty  to  have  been  made  at 
nnster  in  MiddieseXj  and  upon  prodacting  the  deed,  it 
ilate  at  Bengal^  the  action  is  gone ;  because  it  is  such  a 
ice  between  the  deed  and  the  declaration,  as  makes  ft 
r  to  be  ^different  instrument.  But  the  law  has  in  that 
i^ented  a  fiction ;  and  has  said,  the  party  shall  first  set 
e  description  truly,  and  then  give  a  venue  only  for  form, 
r  the  sake  of  trial,  by  a  videlicet^  in  the  county  of  Mid' 
,  or  any  other  county/*  In  declaring  on  foreign  bills, 
\i  it  is  usual  to  state  that  they  were  drawn  at  the  place 

they  bear  date,  adding  the  vende  under  a  videlicet^,  yet 
»ea  not  seem  to  be  necessary^. 

m  action  upon  a  lease  for  rent,  &c.  where  the  action  is 

k1  upon  the  privity  of  contract^  it  is  transitory^  and  the 

may  be  laid  in  any  county,  at  the  option  of  the  plain- 

>ut  where  the  action  is  founded  upon  the  privity  of  estate, 

jcal^  and  the  venue  must  be  laid  in  the  county  where  the 

lies^.     Thus  in  an  action  of  debt  or  covenant^  by  the 

against  the    lessee,  the   action  being  founded   on  the 

^  of  contract,  is  transitory^.     So  if  an  action  of  debt  be 

hi  by  the  lessor  against  the  executor  of  the  lessee,  in  the 

(  only,  it  is  transitory*.     And  debt  for  use  and  occupa- 

s  not  a  local  action^     But  if  the  action  be  brought,  as  it 

against  the  executor  of  the  lessee,  as  assignee^  upon  the 

f  of  estate,  in  the  debet  and  detinetj  it  is  local^.     In  co- 

I  by  the  grantee  of  the  reversion  against  the  lessee,  the 

being  founded  on  the  privity  of  contract,  which  is  trans- 

from  the  lessor  to  the  grantee,  by  the  operation  of  the 

\  32  Hen.  YIII.  c»  34.  the  action  is  transitory^.     But 


ey  on  BOlt,  x  7$.  3d.  edit.  '  ^  Taudt.  2^. 

unpb.  304,  $.  <  2  Lev.  80.  3  Keb.  13  j«  S.  C.  Gilb* 

ms.  Saund.  241.  6.  (6.)  Dehty  403.  Gilb.  C.  P«  91. 

er.   154.  6  Mod.  194.  2  Str.  *  x  Saund,  238.  Carth,  X83.  x  Wils. 

tees  Salk.  651.  165. 

,  JJfbt,  403.  Gilb.  C  P.  91, 

2  F 
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in  4eht  by  the  a8sigQee%  or  d^vi«e|^^  of  the  lessor,  tgl 
lessee,  which  is  foundedd  oi|  the  privity  of  ertate,  the  [ 
local.  So  if  an  action  of  d^ht  or  cm>mmt  be  brougb 
l^ssor^^  or  his  personal  repre^ntativ^^,  or  by  the  gi 
the  reversions  against  the  amgnee  of  the  leasee,  it 
9ii4  |i^6  venue  must  be  laid  in  the  county  where  ( 
lies. 


There  are  however  some  actions  of  a  transOory 
wherein  the  v^pue,  by  act  of  parliament,  must  be  I 
pertjculer  ekonnty.  Thus,  by  the  statute  91  Eliz.  c 
**  in  any  declaration  or  information,  the  offence  agi 
**  penal  statute  shall  not  be  laid  to  be  done  in  ar 
'^  county  but  where  the  contract,  or  other  matter  al 
<<  be  the  offence,  was  in  truth  done ;  and  every  defei 
'^  such  action  or  inforo^ation  may  traverse,  and  all 
<^  the  offence  was  not  committed  in  the  county  whi 
<^  l^lleged;  Y^hich  being  tried  for  the  defendant,  o 
'^  plaintiff  be  thereupon  nonsuit,  then  the  plaintiff 
^  barred  in  that  action  or  information/*  And  by  thi 
21  Jip^.  I.  c.  4.  <'  in  all  informations  to  be  exhibited. 
*^  all  bills,  counts,  plaints  and  declarations,  to  be  con 
«<  against  any  perspn  or  persons,  either  by  or  on  behal 
*^  king  or  any  pther,  for  or  concerning  any  offem 
^'  mitted,  or  to  be  committed,  against  any  penal  stal 
'^  offence  shall  be  laid  and  alleged  to  have  been  coi 
'^  in  the  county  where  such  offence  was  in  truth  con 
^'  and  not  elsewhere/'  The  former  of  these  statutes  i 
to  be  ftill  in  force ;  and  it  extends  to  all  actions  or 
ations  brought  by  common  informers  upon  penal 
whether  made  before  or  after  the  31  Eliz/    And  he 


i 


*Cro.Car.  183.  x  Wilt.  165.  583. 

^  W.  Jon.  53.  '  Com.  Dig.  ttt.  Actsom^  ^ 

^  6  Mod.  194.  and  see  7  Dornf.  &  A^.  Pri,  ig^  4  Bur.  2467. 

EiH,  583.  2  Eait,  580.  &  East,  238.  9  Bos.  &  F 

^  £ttch,  197.  Eutf  385.  9  East,  396.  $  X 

*  Caith.  181.  3  Mod.  336.  x  Salk.  8o«  1  Marsh.  320.  8.  C  /A  311 

X  Show,  19U  S.  C.  7  DttrnCi  &  East,  Maule  &  Sel.  429. 
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ivnenl  ral^,  that  the  venue  in  such  actions  or  informations 
t  be  laid  in  the  county  where  the  offence  was  committed, 
ire  ia  an  exception  in  the  statute  howeveri  that  it  shall  not 
fitd  to  any  such  officers  of  record  as  had,  in  respect  of  their 
esy  theretofore  lawfully  used  to  exhibit  informations,  or 
upon  penal  laws ;  which  exception  extends  to  informations 
the  attorney  general,  in  the  court  of  Exchequer* ;  and 
e  are  some  other  exceptions  in  the  statute,  relating  to  of- 
es  concerning  champerty,  &c.  But  the  statute  21  Jac*  I. 
L  does  not  extend  to  offences  created  by  subsequent 
ites^  ;and  Neither  this  statute*,  nor  the  31  Eliz.  c*  5"*.  extends 
stions  brought  by  the  party  grieved.  There  are  also  certain 
MM  wherein  the  venue,  which  would  otherwise  be  transit 
9  mast  by  various  acts  of  parliament,  made  for  protecting 
en  in  the  e:tecution  of  their  duty,  be  laid  in  the  county 
rein  the  facts  were  committed,  and  not  elsewhere,  Sach 
actions  upon  the  case  or  trespass  against  justices  of  peace* 
on  or  bailifis  of  cities  or  towns  corporate,  headbbroughs, 
revea,  constables,  tithing-men,  church-wardens,  Sec.  or 
t  persons  acting  in  their  aid  and  assistance,  or  by  their 
Band,  for  any  thing  done  in  their  official  capacity* ;  and 
actions  against  any  person  or  persons,  for  any  thing 
»  by  an  officer  or  officers  of  the  excised  or  cuslomtF,  or  others 
tig  in  his  or  their  aid,  in  execution  or  by  reason  of  his  or 
r  offioe ;  or  for  any  thing  done  in  pursuance  of  the  act  for 
iblidattng  the  provisions  of  the  acts  relating  to  the  duties 
fef  the  managetnent  of  the  commissioners  for  the  affairs  of 
Mf  or  any  act  for  granting  duties  to  be  assessed  under  the 
Ibtioitt  of  that  actS  &c.    In  an  action  on  the  statute  1  8c 


hab*  S36«  ^41*  Parirer,  i8i«  3  to  the  proper  coaity,  where  he  does  not 

r.  871.  aa  in  execution  of  his  office,  i  Str.  446. 
Adk.  37s,  $.  Bui.  Ifl.  Pri.  19$.    3  Bur.  1743.  and  see  a  Esp.  Rep.  542, 

PiL  Anr*  3  ei.  $7^  3  Maul^dc  S«l.  3  Eap.  Rep.  aa6. 

1^  44S»  3. 44S-  '  *3  Geo.  M.  c.  70-  #  34- 

Bbour*  354«  Bit.  NL  Pri.  196.  <  24  Geo.  III.  scm.  2*  c.  47.  §  i^. 

^9  15.  Bttl.iVA.PW.  295.  39*  and  see    28  Geo.  IlL  c  3;.  § 

tu  SI  Jtfc*  !•  €•  IS*  (  5*  Bnt  an  25. 

inthft  a  conitablc'is  not  confined  ^  But.  43  Geo.  III.  c.  99.  §  jo. 

2  F  2 
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2  Ph.  &  M.  c.  12.  for  driving  a  distress  out  of  the  hundredi; 
the  hundred  in  which  the  cattle  were  distrained  be  in 
county^  and  the  hundred  into  which  they  were  driven  in 
other,  the  venue  must  be  laid  in  the  latter  couutyS     So  aa 
tion  on  the  statute  3  Geo.  II.  c.  26.  for  seHing  coalsj  as  audi 
a  sort  which  they  really  were  n6t,  must  be  brought  in 
county  in  which  the  coals  were  delivered,  and  not  where 
were  contracted  for^. 

Also^  by  a  late   aet  of  parliament%  the  provisious  of 
statute  21  Jac.  I.  c.  12.  with  regard  to  llie  venue^  &c.  are 
tended  to  all  persons  having,  holding  or  exercising,  or 
employed  in  any  public  employment,  or  any  ofBce,  stal 
capacity,  either  civil  or  military,  either  in  or  out  of  this 
dom ;  and  who  under  and  by  virtue,  or  in  pursuaace  of 
act  or  acts  of  parliament,  &c.  have  by  virtue  of  any 
public  employment,.  &c.  power  or  authority  to  commit 
to  safe  custody  :  And  all  such  persons,  having  such  powi 
authority  as  aforesaid,  shall  have  and  be  entitled  to  aH 
privileges,  benefits  and  advantages,  givea  by  the  provisii 
the  said  act,  as  fully  and  effectually  to  all  intents  aod  pui 
as    if  they   had  been  specially    named    therein.      Provi 
always,  that  when  any  action,  bill,  plaint  or  suit,  upon 
case,  trespass,  battery,  or  false  imprisonment,  shall  be  bi 
against  any  such  person  as  is  in  this  act  described  as  afc 
in  this  kingdom,  for  or  upon  any  act  matter  or  thing 
out    of  this    kingdom,    it  shall  be    lawful   for  the 
bringing  the  same,  to  lay  such  act  matter  or  thing  to 
been  done  in  Westminster,  or  in  any  county  where  the 
against  whom  any  such  action  bill  plaint  or  suit  shall 
brought,  shall  then  reside. 

On  the  other  hand,  the  venue  in  a  transitory  action 
some  cases  altogether  optional  in  the  plaint^;  as  whi 
action  arises  in  Wales,  or  beyond  the  sea,  or  is  brought 
bond,  or  other  specialty,  promissory  note,  or  bill  of  ext 

*  2  Campb.  866.  2  Tauot.  252%  S.  C.        ^  Sut.  42  Geo.  III«.c  8$.  (  ii 
^  4  East,  38$. 


mdalmm  magnatum,  or  a  libel  dispersed  thooghout  the 
nxk  ;  against  a  carrier,  or  ligbterman ;  or  for  an  escape  or 
stum ;  and  in  short,  wherever  the  cause  of  action  is  not 

and  necessarily  confined  to  a  single  conntyS  In  these 
the  yenoe  cannot  l>e  chang^  by  the  coarts,  but  upon  a 

jground. 

ctionsby  original^  the  venue  in  the  King^s  Bench  should 
3ral  be  laid  in  the  county  where  the  writ  was  brought** : 
it  be  not  so  laid,  the  court  will  set  aside  the  proceed- 
r  irregularity,  and  the  plaintifi^,  we  have  seen,  will  lose 
:K  But  in  the  Common  Fleas,  though  the  practice 
-merly  the  same  as  in  the  King*s  BenchS  where  an  ar- 
all  be  by  virtue  of  a  capias  ad  respondendum  in  any 
9  and  bail  shall  be  put  in  thereupon,  and  the  plaintiff 
link  proper  afterwards  to  declare  ia  a  different  county, 
not  be  deemed  a  waiver  of  the  bail  j  but  the  recogni- 
if  bail  shall  be  as  effectual  for  the  benefit  of  the  plaintiff, 
may  proceed  thereon  against  the  bail,  in  the  same 
-  as  if  the  plaintiff  had  declared  against  the  defendant 
same  county  in  which  the  bail  was  put  in*.  And  it  is 
ral  rule,  that  the  county  in  the  margin  will  help,  but 
t' :  Hence,  if  there  be  no  venue,  or  it  be  not  laid  with 
tyS  in  the  body  of  the  declaration,  reference  must  be 
the  margin ;  but  where  a  proper  venue  is  laid  in  the 
;he  county  in  the  margin  will  not  vitiate  it\  In  an 
upon  the  case  for  a  nusance,  if  no  place  be  alleged 
the  nnsance  was  committed,  ibe  county  hi  the  margia 


lie  caies  referred  to  la  Chap,  tioo,  wai  sot  originally  meant  to  signi* 

fy^  the  county,  but  was  only  a  denota* 

tdg  anUf^^^  tion  of  each    iectioQ    or  paragraph  in 

^^5*  the  record.  Caa.  tem^*  Hardw.  344. 

h  it6.  §2  Blac.  Bep.   847.-.  3  Wilt.  339. 

aaGeo.lU.C.P.  S,.C. 

DS,  Saund.  308.  (i).    An4  ^  (Jaa.  I^ni^  I|ardw.  343^  4.  BaniCf| 

I  Hardwhi  was  of  opixMon,  483J1  3  Pvrof*  ^  ^t,  387^ 
ifi  the  mama  of  {he  dejplafa.- 
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shall  be  iQteDded\   And  in  stating  transitory  faets,  it  b  i 
to  allege  a  county  for  a  venue,  without  a  parish^ 

In  actions  by  bill  against  common  persons  in  the 
Bench,  the  declaration  begins  by  stating  the  defendao 
in  custody  of  the  marshal^ ;  or  if  he  be  in  custody  of  the 
or  bailiff  or  steward  of  a  franchise,  having  the  return  an 
cation  of  writs,,  it  should  allege  in  whose  custody  h< 
the  time  of  the  declaration,  by  virtue  of  the  process 
court,  at  the  suit  of  the  plaintiffi^"^.  If  the  action  be  1: 
by  or  against  particular  persons,  as  assignees^  executa. 
the  special  character  in  which  they  sue,  or  are  suedf  sb 
set  forth  in  the  beginning  of  the  declaration.  And  in 
againrt  aitornies,  instead  of  stating  that  they  are  in  the  < 
of  the  marshal  or  sheriff,  it  should  be  slated  that  tl 
present  in  court* ;  or,  in  actions  against  peers  or  tnem 
the  house  of  commons,  that  they  have  privilege  of  parli 

In  accauntf  covenant^  debt,  annuily^^  detitme^  and  r 
where  the  original  is  a  summofis^  the  deqUration  by  i 
writ,  in  the  King's  Bench  or  Common  Pleas^  begins  I 
ing  that  the  defendant  was  summoned  to  answer :  in 
on  the  cese^  trespass^  ejectment,  &c*  where  the  origin 
attachment^  it  states  that  he  was  aUackM  to  aii6wei< 
where  by  the  declaration  it  app^irs  that  t^e  defend; 
summoned^  instet^  of  uttachedt  or  vice  versA  the  defends 
not  deociup,  without;  craving  i^er  of  the  origiaaJ^  and 
it  fopth,  v)L  oi^der  to  shew  that  it  does  not  warrs^t  the  c 
tion**. 


•  I  Taant.  379.  and  see  2  Eait,  497,  XIII.  §  13,  &c. 

5  Taunt.  789.    1  Marsh.  363.  S.  C.  *  Append.  Chap,  XVI.  §  1, 

and   fbrdier,  aa    to  the  venue  in   per-  * /i/.  Chap.  XV.  $  i6,te. 

•onol  actions,  whether  local  or  transitory,  '  Id.  Chap.  W.  §  n,  &c. 

and  the  mode  of  stating  it,  with  the  con-  <  Com.  Dig  tit   Pleader,  { 

•e^uei)ipes  of  a  mistake,  and  when  uded,  Saund.  i.  (i.)  Append.  Chs 

Chitty  on  Pleading,  x  V.  p.  267,  &c  §  4,  &c.  Chap.  XfJlL  J  19^ 

*  3  Mauled  Sel.  148.  *  Cro.  Jaq.  xp8.   CfO^  C^ 
«  Appcni  Chap,  XVI.  $  19.  Chap.  Saund.  318.  i  Sid.  423.  s  ] 
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Ik  WM  fonnerly  nsiial  for  the  declaration  by  original  to  re« 
at  the  whole  of  the  original  writ*.  Bat  this  practice  being 
ddnctive  of  great  and  unnecessary  prolixity,  a  rule  of  court 
m  made,  that  *^  declarations  in  actions  upon  the  case,  and 
fnerai  statutes,  other  than  debt^  repeat  not  the  .original 
wnrhf  bat  only  the  nature  of  the  action  ;  as  that  the  defendant 
attached  to  answer  the  plaintiff,  in  a  plea  of  trespaa 
the  O0»e,  or  in  a  pka  of  trespass  and  contempt,  ag€tinst 
lie  /in^n  of  the  etatut^.^*  And  in  trespass  vi  et  armis,  com* 
Meed  by  original,  it  has  been  deemed  sufficient,  on  a  gene- 
k  demorrer,  to  state  in  the  declaration,  that  the  defendant 
m  attached  to  answer  the  plaintiff  in  a  pka  of  trespass^ 
Ihoot  setting  forth  the  circumstancesS  It  even  seems,  that 
I  omissioB  of  the  words  ^^  and  thereupon  the  said  plaintiff 
t  ■  ■  his  attorney  complains,"  in  the  beginning  of  a  de- 
nftion  of  trespass  on  the  case,  in  the  Common  Fleas,  is  no 
of  0pecial  demurrer^. 


In  actions  upon  contracts,  the  declaration  must  in  all  cases 
lie  tbe  contract  upon  which  the  action  is  founded,  and  the 
WKk  of  it :  And  this  alone,  without  more,  is  in  some  cases 
ficient ;  as  in  an  action  of  debt  on  bond,  by  the  obligee 
IMtiBt  the  obligor.  Contracts  are  either  in  itrittM^,  or  by 
Itol/  if  in  writing,  they  are  either  by  deed  under  seal,  or  by 
fteemmU  widiout  seal ;  Aaid  tbey  are  either  express  or  tJi^* 
hi;  the  former  are  created  by  the  words,  the  latter  by  the 
inm»  meaning  and  intention  of  the  parties.     Thus  e^  cove- 


(o<L  3*  S.  C.  4  Mod.  246.  2  Salk. 
t.  6  Mod.  28.  S.  C  2  Ld.  Raym. 
\.  Fort.  341.  Cas.  temp.  Hardw.  289. 
rtuurd"  V.  Mm,  C.  P.  Com.  Dig.  tit. 
itdtf,  C.  12. 14.  3  M.  6.  and  ne  2 
!••  85.  39S*  4»3-  And  at  cg^  can- 
aow  bie  had  of  the  original' ^r,  it 
IIS  that  the  deckration  is  no  longer- 
nirrable  for  the  above' canief;   See  i 

<uL3i8.  (3)* 
Com.  Dig.  uu  Pleader,  C.  1%. 


^  R.  M.  1654.  §   12.  K.  B.  R.  M. 
1654.  §  16.  C.  P. 
*  Carthi  io8.  and  see  1  Saund.  318. 

(j). 

.*'  z  Boi;  St  Fnl.  366.  And  aee  fmtiier, 
at  to  die  mode  of  ^AmfUnvfii^'decIaratidns^ 
Cbitty  oil  Pleadiiig»  i  V.  p.  28^5,  Stc. 

*'For  the  cates  in  which  itirn^'i* 
•tfy'thatthe* contract shoddb^ila  t^rif* 
^,  ate  tlfe  itatot)^  dffiteidii  aid  P^^ 
juries,  29  Car.  IL  c.  3; 
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nant  is  implied,  from  the  habendum  Sn  a  lease,  for  qaiet  eiK: 
jojment;  and  from  the  reddendum,  for  payment  of  the  rent: 
So  on  the  indorsement  of  a  note  or  bill,  it  is  implied,  tbati 
the  drawer  or  acceptor  do  not  pay  it,  the  indorser  will, 
having  due  notice  of  its  non-payment** :  And  in  general  it  ma; 
be  remarked,  that  promises  are  implied,  to   pay  money 
legal  liabilities^.     With  regard  to  their  operation,  conti 
^re  present  or  future  ;  under  the  former,  may  be  classed 
rantieSy  that  a  horse  is  sound,  &r. :  the  latter  are  to  do  or 
some  act,  or  to  procure  it  to  be  done  or  omitted  by  anot 
Contracts  must   be  stated  in    the  declaration  as  they  w 
really  made,  either  in  terms,  or  according  to  their  legal  effe 
and  if  there  be  a  variance,  it  will  be  fataK     In  assufnpsit  fc 
use  and  occupation,  it  is  not  necessary  to  state  in  what 
the  premises  are  situated^;  and  where  a  parish  is  knowo 
well  by  one  name  as  another,  it  is  sufficient  to  call  it  by  ei 
But  where  the  situation  of  the  premises  is  alleged  in  the 
claration,  a  variance  in  the  name  of  the  parish  is  fatal\ 


Where  the  contract  is  by  deed,  it  is  not  necessary  to 
forth  the  consideration  upon  which  it  is  founded ;  as  the 
in  that  case  implies  a  consideration,  where  none  is  slated^ 
And  a  consideration  is  also  implied,  upon  bills  of  exchai 
and  promissory  notes:  But  in  all  other  cases,  the  coiisi 
tion  uot  being  implied,  must  .be  stated  in  the  declaratk 
Considerations  are  commonly  said  to  be  executed  or  ejcecutCT§i 
or  in  other  words,  the  contract  is  founded  upon  somethii 
already  done,  or  to  be  done :  But  there  is  a  third  species 


•  3  Bac-  Abr,  296. 

^  Bajleyon  Bills,  29.  41.  42.  57^ 

*  AntCf  3. 

^  See  further,  as  to  contracU  in  astumfif 
lU^  phitty  00  Pleadiog,  i  V.  p.  298, 
&c.  Lawes  on  Pleading,  Chap.  IV. 

«  Doug.  665.  I  Durnf.  &  East,  235. 
jb^t  see  3  Durnf.  &  East,  643. 4  Durnf.  & 
East,  jjS.and  teeiiirther  as  to  variancf, 
Chitty  on  Pleading,  i  V.  p.  303,  &c. 


'  6  East,  347. 

'  I  Taunt.   ^70.  and  see   i  Boi. 
Pul.  225.  2  Campb.  3.  15  East*  9* 
Taunt.   127.  Chitty  on  Pleading,  i  ^ 
p.  282,  3.  but  see  2  Campb.  274. 

^  2  Qampb.  235.  and  see  4  TaoLJ 

700.  ,] 

'  ^  Durnf.&East»475«iiKl8ee5te; 
1639. 
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derations,  partaking  of  the  nature  of  both  the  others,  as 
scase  oi  mutual  promised  ;  where  the  plaintiflTs  promise 
^uted,  but  the  thing  which  he  has  engaged  to  perform 
MTutory.  Where  the  consideration  is  executed,  the  de- 
nt cannot  traverse  the  consideration  by  itself,  because 
ncorporated  and  coupled  with  the  promise,  and  if  it  were 
len  in  fact  executed,  it  is  nudum  pactum :  But  if  it  be 
itory,  the  plaintiff  cannot  bring  his  action,  till  the  con* 
ition  be  performed ;  and  if  in  truth  the  promise  were 
,  and  the  consideration  not  performed,  the  defendant 
traverse  the  performance,  and  not  the  promise,  because 
are  distinct  things^. 

is  also  commonly  supposed,  that  to  make  a  good  con* 
ition,  there  must  be  either  an  immediate  benefit  to.  the 

promising,  or  a  loss  to  the  person  to  whom  the  promise 
made.  But  this  rule  seems  to  be  too  narrow ;  For  it  is 
that  wherever  a  man  is  under  a  moral  obligation,  which 
•urt  of  law   or  equity  can  enforce,  and  promises,  the  ho* 

and  rectitude  of  the  thing  is  a  consideration  j  as  if  a 
promise  to  pay  a  just  debt,  the  recovery  of  which  is  barred 
le  statute  of  limitations  j  or  if  a  man,  after  he  conies  of 
promise  to  pay  a  meritorious  debt  contracted  durins^  his 
rity,  but  not  for  necessaries;  or  if  a  bankrupt  in  affluent 
mstances,  after  bis  certificate,  promise  to  pay  the  whole 
I  debts;  or  if  a  man  promise  to  perform  a  secret  trust, 
rust  void  for  want  of  writing  by  the  statute  of  frauds. 
dse  and  many  other  instances,  though  the  promise  give 
ipulsory  remedy,  where  there  was  none  before,  either  in 
r  equity  ;  yet  as  the  promise  is  only  to  do  what  an  honest 
>ught  to  do,  the  ties  of  conscience  upon  an  upright  mind 
id  to  be  a  sufficient  consideration''. 


talk.    171.    X  Ld.  Raym.  66^.    Hot.  &  PuL  249.  ^«^.  timi.  ^M/rtf.  and 

soe  further  at  to  the  comideratum  in  at* 
.  Ni.  Pri.  146.  nm^kf   Chitty  oa  Fleadii^  i  V.  p. 

Lord  Monsfidiy  Cowp.  290.    295,  te,   LatMf  on  i^Q^liRb  Chap, 

5  Taunt.  26*.  accord,  but  see  3     III.. 
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Where  the  promise  and  consideration  explain  thed 
>^thout  refin'ence  to  any  collateral  matter,  they  are  st 
the  declaration  without  any  inducement:  Bat  where 
not  the  case,  the  declaration  begins  by  stating  the  < 
stances  under  which  the  contract  was  made,  or  to  wh 
consideration  refers;    as   in  an  action   of  assumpsit 
money,  tn  consideration  of  forbearance,  or  of  stayin 
ceedings,  the  deciaratron  begins  by  stating  the  debt  forb 
the  proceedings  that  were  stayed.  The  inducement  is  in 
of  a  preamble,  and  leads  on  to  the  principa^  matter  of 
claration ;  and  as  its  office  is  explanatory,  it  does  not 
exac^  certainty*. 

Where  the  considerattoQ  is  executedj  and  the  proi 
pay  a  sum  certain,  or  to  do  or  omit  some  specific  act, 
claration  proceeds  at  once  from  the  contract  to  the  1 
without  any  intermediate  averments ;  as  in  the  case  c 
hitatus  assumpsit,  to  pay  a  precedent  debt,  &c.  But  wh 
consideration  is  execnt&ry,  or  the  perform^ce  of  tfaedefe 
covenant  or  agreement  is  made  to  depend  on  the  perfoi 
of  a  condition  precedent,  on  the  part  of  the  plaintiff,  1 
claration  ought  to  aver  that  the  consideration  has  hfn 
cuted,  or  the  condition  performed :  for  it  is  a  rule,  tha 
cases  where  the  estate  or  interest  commences  on  a  co 
precedent,  be  the  condition  or  act  in  the  affirmative 
gative,  and'  to  be  performed'  by  the  plaintiff,  the  defi 
or  any  other,  the  plaintiff  ought  in  bis  count  to  aver  p< 
ance^ ;  as  if  a  man  grant  an  annuity  tb  another,  nfAa 
promoted  to  such  a  benefice,  &c«  the  fdaintiff  in  anmdti 
to  aver  that  he  is  promotedS  &c.  But  where  any  estate 
terest  passes  or  vests  immediately,  and  is  to  be  deftafa 
condition  subsequent^  or  matter  ex  post  fttctb-,  be  it  in 
firmative  or  negative,  or  to-  be  performed  by  the  plaii 


^eom.*]ngi  tiU  FktdssQ*  3^*  and  II. 

Mi  AnfeBf  at  t*  die  iMfiMiMr'  in*  4D^  ^7  Gk  io.  ai. 

ium/i^^  Ckitty  oa  Pktding,  i  V.  p^  ^Ft,C6a;  %^  b; 
•9«i  Ac*    LawjM  00  Pletding,  Chap, 


aw  THB  DECLARATION.  443 

flmty  or  by  any  other^  performance  of  thai  matter  need 
averred' :  as  if  a  grant  be  of  an  annuity  to  A.  tMtut 
anced  to  a  benefice,  A.  in  annuity  need  not  say  that  he 
fet  advanced^ 

^nants  or  agreements  are  of  three  kinds;  first,  such  as 
led  mutual  and  independant,  where  either  party  may 
r  damages  from  the  other »  for  the  injury  he  may  have 
^  by  a  breach  of  the  covenants  in  his  fayour,  and  where 
>  excuse  for  the  defendant  to  allege  a  breach  of  the  co* 
8  on  the  part  of  the  plaintiff :  secondly,  there  are  ce« 
8  which  are  conditions  and  dependanti  in  which  the 
nance  of  one  depends  on  the  prior  performance  of 
T ;  and  therefore,  till  this  prior  condition  be  performed, 
ler  party  is  not  liable  to  an  action  *on  hu  coyenant : 
r,  there  is  also  a  sort  of  covenants,  which  are  mutual 
ions  to  be  performed  at  the  same  time;  and  in  theses  if 
irty  was  ready  and  offered  to  perform  his  part,  and  the 
neglected  or  refused  to  perform  his,  he  who  was  ready 
fered,  has  fulfilled  his  engagement,  and  may  maintain 
ion  fw  the  default  of  the  other,  though  it  be  not  certain 
ither  is  obliged  to  do  the  first  act% 

3  depend  ance  or  iudependance  of  covenants  is  to  be 
ted  from  the  evident  sense  and  meaning  of  the  parties ; 
lowever  transposed  they  may  be  in  the  deed,  their  pre* 
cy  must  depend  on  the  order  of  time,,  in  which  the  intent 
t  transaction  requires  their  performance'.    The  words 


D.  lo.  a.  91,  Aod  tec  the  tereral  modem  oatet 

\  PL  Com.  25.  b.  30*  a.  32.  b.  00  Ait  subject,  collected  gad  arnuqed 

i  X  Durnf.  &  East,  64.  a  H.  is  Willes,   157.   (0J.  t   Saoad.  320. 

79.  For  tbe  caaet  in  ^ch  it  if,  {^  %  Sapad*  xo8.  a.  (3).  Selwys^t 

«  secessary  to  arcr  the.  etisttoce  Nm  Prm,  i  td.  ^^  kc.  Cbitiy  oa 

r,  and  how  it  may  be  ayerfedi  ae^  Pleadiogy  x  V.  p.  3 10,  &c«  I^wea  oa 

d.  235.  (9).  a,  Bradiog, Chap.  V. 

"  iiord  ffmujuli^  iq  the  qa«;  of  tD^Hg^d^e*  and aee 6 Ointf.  fc£«|t, 

rH  ?.  Prutm^  cited  in  Doug.  690^  570.  668.  7  Dumf.  &  Eaat^  130. 
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by  which  conditions  precedent  are  commonly  created,  nrefoi^^ 
m  consideration  of,  ita  quodP",  proinde%  &c.  In  general^  if  tti 
agreement  be  that  one  party  shall  do  an  act,  and  that  for'  tU 
doing  thereof  the  other  shall  pay  a  sum  of  moneys  the  doii^ 
of  the  act  is  a  condition  precedent  to  the  payment,  and  tb 
party  who  is  to  pay  shall  not  be  compelled  to  part  with  U 
money,  till  the  thing  be  performed'.  And  however  impro 
bable  the  thing  may  be,  it  must  be  complied  with,  or  the  rigb 
which  was  to  attach  on  its  being  performed  does  not  vest :  i 
if  the  condition  be,  that  A.  shall  enfeoff  J3.  and  A.  do  all  i 
his  power  to  perform  the  condition,  and  B.  will  not  receU 
livery  of  seisin,  it  was  never  doubted,  but  that  ihe  right  whic 
was  to  depend  on  the  performance  of  the  condition  did  m 
arise^.  If  a  person  undertake  for  the  act  of  a  strofiger^  tl 
cases  are  uniform  to  shew  that  such  act  must  be  performd 
And  where  there  are  mutual  promises,  yet  if  one  thing  be  tl 
consideration  of  the  other,  there  a  performance  is  in  generi 
necessary^ 


If  a  day  be  appointed  for  the  payment  of  money,  and  tl 
day  is  to  happen  before  the  thing  can  be  performed,  an  acttc 
may  be  brought  for  the  money  before  the  thing  is  done ;  for 
appears  that  the  party  relied  upon  his  remedy,  and  intende 
not  to  make  the  performance  a  condition  precedent^:  Bv 
where  a  certain  day  of  payment  is  appointed,  and  that  df 


*  I  Vent.  177.  214.  2  Saund.  350. 
S.C. 

^  2  Ld.  Rajrm.  766* 

*  Doug.  688. 

'  I  Salk.  171.  X  Ld.  Raym.  66  j. 
S.C.  and  see  i  Ld.  Raym.  440.686. 
2  Salk.  623.  Com.  Rq>.  117.  12  Mod. 
529.  S.  C.  I  Str.  535.  615.  2  Str.  712. 
1  Wik.  88.  2  Bur.  899.  2  Blac.  Rep. 
13 12.  Doug.  27.  272.  620.  684.  I 
Durof.ft  East,  639.  i  H.  Blac.  270. 
4  Durnf.  ft  Eatt,  761.  2  H.  Blac.  123. 


389.  574.  5  Duraf.  &  Eaat,  409.! 
Dmraf.  &  Ea«t,  570.  665.  71a  j 
Durnf.  5c  East,  125.  8  Domf.  k  EmI 
366.    X   East,   203.    2   Bos,   &  Fd 

447- 

^  6  Durnf.  &  East,  7x9. 

'  ///.  722. 

(X  Salk.   X7X.   I   Ld.  Raym.  66] 

5.  C.  6  Durnf.  &  East,  570.  7IM 
&  East,  125. 

^  I  Salk.  17X,  2.  X  Ld.  Rayautfj 

6.  S.  C,  and  Ke2  H. BlaCf  392. 
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is  to  happen  subsequent  to  the  performance  of  the  thing  to  be 
done  by  the  contract,  in  such  case  the  performance  is^  a  con- 
dition prjBcedent,  and  must  be  averred  in  an  action  for  the 
■Mmey\  So  if  two  men  agree,  one  that  the  other  shall  have 
bis  horse,  and  the  other  that  he  will  pay  lOL  for  him,  no  ac- 
jjon  lies  for  the  money,  till  the  horse  be  delivered\  Another 
Cttinction  to  be  attended  to  is,  that  where  mutual  covenants 
po  to  the  whole  of  the  consideration  on  both  sides,  they  are 
ppntual  conditions,  the  one  precedent  to  the  other ;  but  where 
ffey  go  only  to  a  part,  and  a  breach  may  be  paid  for  in  da- 
(,  there  the  defendant  has  a  remedy  on  his  covenant,  and 
not  plead  it  as  a  condition  precedent^.  And  it  is  said, 
where  the  participle  dotit^,  performing,  &c.  is  prefixed  to 
jcoreasnt  by  another  person,  it  is  a  mutual  covenant,  and  not 
tjcoadition  precedenf". 

An  averment  may  be  by  any  words  which  shew  the  matter 
be  as  stated ;  as  that  the  plaintiff  avers,  or  in  fact  saith,  or 
fA,  or  because,  or  with  this  that,  Sec''.  And  where  there 
%^  eoadiiion  prececknt,  it  is  necessary  to  state  in  the  decla- 
{,  that  it  has  been  performed,  or  a  lawful  excuse  for  its 
l•performance^  But  there  are  some  cases  in  the  books, 
iting  conditions  precedent,  where  the  thing  agreed  to 
done  having  been  in  effect  performed,  though  not  in  the 
Intact  manner,  nor  with  all  the  circumstances  mentioned,  it 
^te  deemed  a  si4)stantial  performance';  as  where  the  •  con- 
jbtion  was  to  enfeoff,  a  conveyance  by  lease  and  release  has 
^Qen  deemed  sufficient' :  So  if  the  condition  be  for  one  to  de- 
kYer  the    will    of  the  testator,   and  he  deliver  letters  testa- 


*  I  Silk,  171,  2.  X  Ld.  Raym.  665,  '  Com.  Dig.    tit.    PUader,   C.  77. 

kiS.C.  and  see  2  H.  Bbc.  392.  WiUet,  134.  427.  1  Saund.  117.  (4}. 

^  I  H.  Biac.  273.  (a),  and  lee  6  23$.^.r.  2Sauod.  6i«^.  (9). 

I^vnf.  &  East,  ci%,  3.  8  Diini£  &  *4  Durnf.  &  East,  761.  6  Durnf.  & 


373*  4  East,  483,  4.   10  East,  East,  570. 
%^95.  2  Selw.  JVi*  Pri.  448, 9.  fi.  '6  DurnF.  &  East,  722. 

*s  Blac.  Rep.  Z3X3.  and  see  Willcs,        *  Co.  Lit.  207.  a. 
146.  496.  ^ 
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mentary^.    And  wherever  a  man,  by  doing  a  prevkm 
would  acquire. a  rig^ht  to  any  debt  or  duty,  bj  a  ttader  to 
the  previous  act,  if  the  other  party  refuse  to  permit  him  to  dol 
he  acquires  the  right  as  completely,  as  if  it  had  been  a< 
done ;  and  if  the  tender  be  defective,  owing  to  the  c< 
of  the  other  party,  such  incomplete  tender  will  he  imfficu 
because  it  is  a  general  principle,  that  he  who  prevents  a 
from  being  done,    shall  not  avail  himself  of   Ae  m>i 
formance  which  he  has  occasioned^    The  performance  of 
condition  precedent  is  also>excused  by  the  oftiefice  of  the  pkii 
m  those  cases  where  his  presence  is  neceteary  for  the  perfoi 
of  the  condition ;  by  his  obstructing  or  preventing  the 
formance  $  or  by  his  neglecting  to  do  the  first  act,  if  it  be 
cumbent  on  him  to  perform  it^ :  It  is  also  excused  in 
cases,  by  his  not  giving  notice  to  the  defendant^.    Wb^re 
conditions  are  mutual^  and  to  be  performed  at  the  same  til 
the  plaintiff  must  aver  that  he  was  ready  and  offered  to 
form  his  part,  but  the  defendant  refused  to  perform  hit^. 
where  the  sum  to  be  paid  is  not  ascertained  by  the  coni 
the  plaintiff  must  aver  the  facts  necessary  to  Ascertain  it: 
upon  a  quantum  meruit  or  valebant^  that  the  plaintiff 
to  have,  or  that  the  goods  were  reasonably  worth  a  cei 
sum,  &c'. 


Where  the  contract  is  to  pay  a  collateral  Aim  opon  reqi 
there  the  reifuest  being  parcel  of  the  contract,  and  as  it 
a   condition  precedent,  ought  to  be  specially  alleged, 
the  time  and  place  of  making  it^;  but  where  the  eontfact 


*  I  Rol.  Abr.  42^.  /I/.  2.  4. 

^  Doug.  686.  and  tee  1  Dqmr.  & 
Eait,  638. 

^  X  Rol.  Abr«  457,  8. 

'  U.  463.  467,  8.  and  lee  Co.  Liu 
307.  a. 

^7  Danif.&  Eaii,  I30. 

'  And  lee  fiirtheri  a«  to  «be  #NriiM/ 
of  perfbrmtoce,  or  excuse  of  performance, 
in  usiwmpikf  Selwyo's  Nut  Prius^  i  ed. 


p.  y4,  &c.  Chitty  OD  PleadiDgy  i  ▼• 
p.  308,  Stt,  Lawei  OB  Pieidisg, 
^.  VI.  and  ai  to  ihe>rsi  tf 
and  tbe   conae^ittAnet    €f  a 
Chittjr  on  Heading,  iV.p.5i5,lb 
<  Com.  Dig.  Au  Pkukr,  &  6f^ 
Saund.  33.  (2).  and  tee  i  &» 
iSu  5  Damf.  &  Bait,  409.   fcd» 
time  and  pbce  of  the  rcqnei^ 
merely  matter  of  fona,  the  omtMi 
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NUided  vpon  a  precedent  debt  or  duty,  as  in  the  case  of  a 
Mid,  or  for  money  lent*,  &c.  or  is  for  the  payment  of  a  col- 
termi  aom  on  a  day  certain^,  or  otherwise  than  upon  reqoert% 
r  tlw  debt  or  daty  arises  immediately  upon  the  performance 
r  the  consideration^,  there  it  is  not  necessary  to  allege  a 
lacial  request^  but  licet  sapius  requmtus  is  sufficient ;  which 
RMily  a  form  of  pleading,  and  if  it  be  omitted,  does  not  vitiate 

^  Where  the  matter  alleged  lies  more  properly  in  the  know- 
l%e  of  the  plaintiff,  than  of  the  defendant,  there  the  decla- 
IlieD  osght  to  shew  that  notice  was  given  to  the  defendant^ ; 
f  where  the  defendant  promises  to  give  the  plaintiff  so  much 
kr  a  commody  as  it  is  worth,  or  as  any  other  had  given  him 
kr  the  like,  or  to  give  so  much  for  every  cloth  the  plaintiff 
jbald  buy,  or  to  pay  the  plaintiff  what  damages  he  had  sus- 
liaed  by  a  battery,  or  to  pay  the  plaintiff's  costs  of  suit' : 
when  notioe  is  necessary,  it  ought  to  appear  that  it  was 
in  doe  time,  and  to  a  proper  person*.  But  where  the 
does  not  lie  more  properly  in  the  knowledge  of  the 
itiff  than  of  the  defendant,  no  notice  is  requisite^ ;  as  in 
apon  an  obligation,  conditioned  to  perform  an  awSird^ 
lice  of  the  award  need  not  be  alleged,  because  the  defendant 
if  take  notice  of  it,  as  well  as  the  plaintiff:  So  if  upon  a 
featy  of  marriage,  a  promise  be  made  to  the  father  of  the 
iQghter,  by  the  father  of  the  son,  to  pay  the  daughter  lOOl, 
ler  the  death  of  the  son,  if  she  survive,  and  the  son  die,  an 
tion  may  be  brought  upon  this  promise;  and  notice  need 
4  be  given  to  the  defendant  of  the  death  of  the  son^.     So  on 


!n  caoaot  be  taken  achraotage  of  ia    to  zreqwesi^  2  Sauod.  xi8»  (3).   113. 
of  judgaentf  tioce  the  iutute4     (4).  Chitty  od  Pleading,  i  V.  p.  322, 


feD.  c*  i6.   10  East,  359.  &c.  Lawes  on  Pleading,  Chap.  VIII. 

*t  Samid.  31*  'Hard.  42*  and  tee  16  Vin.  Abr.  ut 

^Owso,  loo.  Notice,  jDurnf.  &  Ea8t>62i* 

■  I  Lotw.  231.  «  Com.  Dig.  lit.  Pleader^  C.  74. 

^  I  Sir.  88*  ^  Hard.  42.  and  tee  i   S^und.  117. 

*PI.  Com.  is8.  b.  Hard.  38.  72.    (2}. 

Boa«  A  Pul.  $9, 60.  and  lee  further,  as 
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a  promise  to  pay  so  much  money  at  the  toll  age  ot 
notice  of  his  attaining  that  age  need  not  be  given^ 
n  as  notorious  to  the  one  as  to  the  other*.    And  in  an 
on  a  promissory   note,  by  the  indorsee  against  the  drai 
notice  of  the  indorsement  need  not  be  averred^ 

The  breachf  in  a  declaration  upon  contract,  is  either 
gativef  that  the  defendant  has  not  done  something  which 
contracted  to  do,  or  procured  it  to  be  done  by  another,  or 
he  has  not  done  it,  or  procured  it  to  be  done,  in  a  careful 
proper  manner ;  or  it  is  affirmatix>e^  that  he  has  done 
thing  which  he  contracted  not  to  do,  or  sufiered  it  to  be 
by  another,  or  that  he  has  deceived  the  plaintiff,  on  a  vf\ 
&C.  The  breach  must  be  assigned  in  the  words  of  the 
tract,  or  in  words  tantamount,  which  comprehend  the 
stance  and  effect  of  it :  And  in  assigning  the  breach  of  a 
venaiit  for  quiet  enjoyment,  it  is  sufficient  to  allege,  that 
the  time  of  the  demise  to  the  plaintiff,  A.  JBt.  had  lawful 
and  title  to  the  premises,  and  having  such  right  and  title, 
tered  and  evicted  the  plaintiff,  without  shewing  what 
A*  B.  had,  or  that  he  evicted  the  plaintiff  by  legal  pi 
Wliere  the  damages  sustained  by  the  plaintiff  are  natui 
e#uuected  with  the  breach  of  contract,  it  is  not  usual  to 
them  bpecially  iu  the  declaration;  otherwise  they  should 
litated,  in  order  to  prevent  a  surprise  upon  the  defendant^ 

In  actions  for  fvrotigSj  the  declaration  should  state  the  u 
e^HnpUnaed  of;  and  in  actions  on  the  case,  it  should  set  foi 


•  HMid.  42.  and  see  i  Saund.  1 1 7* 

^  I  Bot.  6c  Pul.  62  j.  and  tec  further 
«#  W  wfi'uif  Chitty  on  Pleadiog,  i  V. 
|i.  349.  tic,  Lawea  on  Pleadingy  Chap. 

VII. 

^4  Durnf,  &  East,  617.  and  see 
{UM(^  m  to  tlie  hreaeh  in  astumJuH, 
|.|fMi^  iiM   Pleadiflgy  1  V,  p.  3251  &c. 


Lawes  on  Pleading,  Chap.  IX. 

'  See  further  as  the  Jams^  m 
sumfuitt  Chitty  on  Pleading,  i  V. 
332, 3.  And  as  to  the  mode  ofi 
in  general,  in  atsumfuit^  tee  id   p. 
&c.  Lawes  on  Pleading,  Chap.  L' 
XV.  inclusiye;     in    dett^    ChiBj 
Pleading,  i  V.  p.  343,  &c.;  and  k 
viumitf  id.  Pi  360,  &c. 
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wmy  of  inAtcemeyit,  the  circumstances  under  which  the  in- 
j  was  committed,  and  the  consequential  damages  resulting^ 
Bteirom  to  the  plaintiff.  The  injury  complained  of  is  tm- 
Hfidle  or  coMequential.  Where  it  is  immediate^  and  included 
the  act  complained  of^  there  it  is  sufficient  to  state  that  ac^ 
Me  in  the  declaration,  as  in  trespass  vi  et  armis.  The  charge 
ich  case  ought  to  be  direct  and  positive,  and  not  merely 
way  of  recital:  Therefore  a  declaration  by  bill^  stating 
whereaSf  or  wherefore  the  defendant  did  the  act  com- 
led  of,  is  bad  or  sjjecial  demurrer;  and  was  formerly 
)n  to  be  so,  in  arrest  of  judgment*:  but  now,  it  may  be 
kded  at  any  time  before  or  after  judgment,  by  a  right  bill; 
time  of  filing  thereof  the  court  will  not  inquire  into** : 
hy  original,  the  count  part  being  helped  by  the  recital  of 
writ,   this   fault    is    not    fatal,    even   on  a  special  de- 

tre  the  damages  in  trespass  are  such  as  naturally  arbe 
the  act  complained  of,  or  cannot  with  decency  be  stated^ 
may  be  given  in  evidence  under  the  alia  enormia  ;  but  other- 
they  must  be  stated  in  the  declaration'.  And  many  things 
be  laid  and  proved  in  aggravation  of  damages,  for  which 
trespass  would  not  lie :  as  trespass  may  be  brought  for 
ring  the  plaintiflTs  house,  and  beating  his  wife,  child,  or 
rant,  and  the  beating  may  be  given  in  evidence,  to  ag- 
rate  the  damages;  but  in  such  case,  the  plaintiff  cannot 
^ver  damages  for  losing  t*he  service  of  his  child  or  servant, 
luse  he  may  have  a  proper  action  for  that  injury :  So  in 
rs  quare  domum  fregitj  he  may  give  in  evidence  that  the 
jodant  came  into  his  house,  and  defiled  his  daughter;  but 
WftMpass  quare  elatisum  fregity  the  plaintiff  would  not  be  per- 
Bed  to  give  evidence  of  the  defendant's  taking  away  a  horse 


^ 


^  Salk.  636*  1  Str.  621.  ttatctneDt  of  the  injury^  in  actions  for 

ISi'Str.  iisi.  1162.  wrongs,  Chitty  on  PIcadingt  x  V.  p. 

-J  \Kllls*  99-  Barnes,  4$2.  S.  C,  2  374,  &c. 

iii,  S03*   sad  see  farther  m  to  the  ^  Pcakc's  Cas.  M.  Pri.  46.  6s. 
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&c*.  •  So  trespass  will  lie,  for  breaking  and  eqtering  the  pUi| 
tiffs  house,  under  a  false  and  unfounded  eharge  and  asse 
that  the  plaintiff  had  stolen  property  therein,  per  quod 
injured  in  her  credit,  &c«  j  and  the  jury  may  give  damages 
the  trespass,  as  it  is  aggravated  by  such  falser  charge\  ^ 

Consequential  injuries,  we  have  seen,  arise  from  malrfei 
non-feasance^  or  mts-feasance.    In   actions  for  mal-fe^ 
three  things  are  to  be  attended  to  in  the  declaration ;  first, 
motive,  if  any,  which  urged  the  defendant  to  the  commii 
of  the  act  complained  of;  secondly,  the  end  which  he  had 
view;  and  thirdly,  the  means  which  he  took  of  accompli 
it.     Thus,  in  an  action  for  defamation,  the  motive  is  m\ 
the  end  proposed  is  to  injure  the  plaintiff  in  his  good  name,< 
and  the  means  are  the  words  spoken  by  the  defendant  for 
purpose*   In  actions  for  mal-feasance,  the  motive  is  either 
lice,  which  generally  speaking  leads  to  the  commission  of  inji 
to  the  person,  or  the  gi*atification  of  self  interest  at  the  ex] 
of  another:  And  accordingly,  the  end  which  the  defei 
has  in  view,  is  either  to  injure  the  plaintiff,    or  to 
himself:    And  the  means  he  takes   of  accomplishing  his 
tenlion,  are  either  direct  and  open,  or  under  colour  of  \i 
process,  or  by  deceit,  which  is  either  where  there  is  a  prit 
between  the  parties,  as  upon  a  sale  of  goods,  &c«  or  wl 
there  is  no  such  privity.     In  actions  for  non-feasance^  or 
feasance,  the  injury  frequently  proceeds  from  a  mere  negl 
without  :lny  bad  motive  imputable  to  the  defendant. 

The  circumstances  attending  the  several   injuries 
mentioned,  and  which  shoud  be  stated  by  way  of  tj 
are  various,  according  to  the  nature  and  grounds  of  the  zi 
III  general,  they  disclose  some  right  or  title  in  the  plaint 
fiome  duty  to  be  performed  by  the  defendant.     In  actionii 


*Bii].  M.  Pru  89.  and  tee  i  Sid.        ^  2  Maale  &  Sd.  7  7.  and  see  5 
%%^.  6  Mod.  la;.  %  Salk*  642*  1  Str,    44:,  1  Manb.  139.  S.C 
6u  3  Bur.  x8)8. 
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B,  mffecting^  the  absolute  rights  of  persons,  the  right  to 
lal  security  being  implied,  need  not  be  stated  in  the  de- 
ion;  as  in  actions  of  assault  and  haUerjff  &c.  But 
the  wrongs  complained  of  affect  the  relative  rights  of 
Sy  the  relation  should  be  stated,  in  respect  of  which  the 
ff  is  injured ;  as  in  actions  for  criminal  conversatioHf  &c. 
Inhere  an  action  is  brought  for  defamation^  it  is  usual  to 
(I  the  declaration,  by  way  of  inducement^  that  the  plain* 
a  person  of  good  name,  &c,  and  has  not  been  guilty  of 
ime  imputed  to  him\ 

ictions  for  wrongs  to  real  or  personal  property,  the  plain- 
ight  or  title  must  be  set  forth  in  the  declaration,  either 
%  or  speciatfy.  Where  a  special  title  is  necessary  to ' 
lin  the  action,  it  must  be  stated  with  certainty^ :  If  a 
Hedge  in  himself  a  title  to  the  inheritance  or  freehold  of 
in  possession,  he  ought  regularly  to  say  that  he  was 
;  or  if  he  alledge  possession  of  a  term  for  years,  or 
chattel-real,  that  he  was  possessed^ :  So  if  he  alledge 
)f  thing.H  manurable,  as  of  lands,  tenements,  rents,  &c« 
lid  sajT  that  he  was  seised  in  his  demesne  as  of  fef^ ;  if 
ig^  not  manurable,  as  of  an  advowson,  that  he  was 
as  of  fee  and  rights  omitting  in  his  demesne'^.  And  it 
e,  that  where  title  is  necessary  to   be  shewn,  if  the 


Dig.tiu  ^djofi  apon  the  Ctf/#  976.  (x).  lease  of  tuha;  a  Saund.  297. 

\atioth  G.  I*  (i)  mtry  under  kase^  dfc,  i  Saund.  147. 

the  modeofauting  or  tetttog  (2).  203.  i.  interette  termmi  ;  id.  2^1. 

declaration  or  other  pleading,  (i).  aeetgnmeni  ff  (ermt  or  reversiomi 

f  the  isngf  aee  1  Saund.  187.  iJ.  234.  f  3.)  298.  {2).  attornment ;  id. 

of  a  corfMrationf  sole  or  ag«  234.   (4;.  or  a  eo/iyhold  title,  id.  348. 

/.  i^fJL  saein  of  a  kuebemdtjure  (8,  9).  And  as  to  the  qK)de  of  setting 

/.    ^53.  (4).   2  Saund.  283.  forth  the /Ir/Zr,  ia  declarations  in  cowmm/, 

od  release;  2  Saund.  10.  (i{).  see  Chitty  on  Pleading,  %  V.  p«  209, 

barifoin  and  tnle  enroled  /    i  &c« 

.    (2,  3).  2  Saund*  ii.(i8}.  *  Co.  Liu  17.  a* 

feoffments  2 Saund  9.  (13).  ^ Lit.   ^   lo.  aod  aee  Con.  Dig. 

roclama^one  i  i   Saund.  259.  tit.    Pleader^  C    3{.    2   Bos,  ^  PuU 

xL  175.  «.  (x>2,  4.)irMf#/  574. 
f6.  {2)^  lease  or  demise  s    id. 

2g  2 


452 


OF  THB  BECLARATIOX. 


plaintiff  derive  a  particular  estate  frsm  another,  he  ougl 
shew  that  the  other  had  such  an  interest  as  would  enable 
to  make  the  estate\  The  reason  why  the  commenceoie 
particular  estates  must  be  shewn  in  pleading  is^  bee 
they  are  created  by  agreement  out  of  the  primitive  es 
and  the  court  must  judge  whether  the  primitive  estate 
agreement  be  sufficient  to  produce  the  particular  estate  clai 
Ai^d  this  is  a  fundamental  rule,  which  ought  not  to  be  br 
upon  fancied  inconveniences^.  It  is  also  a  rule,  that  il 
plaintiff  claim  under  one  who  has  only  a  particular  estat 
for  life,  he  must  aver  the  continuance  of  that  estate*. 

In  setting  forth  a  title  to  incorporeal  hereditaments^  the  { 
tiff  must  shew  that  it  was  by  grant,  custom,  or  prescrij 
A  grant  ought  regularly  to  be  pleaded,  with  aprojert  in 
of  the  deed  containing  it;  but  where  the  deed  is  lost  or 
troyed,  by  accident  or  length  of  time,  it  may  be  pk 
without  a  prqfert\  Chistom  is  properly  a  local  usage,  nn< 
annexed  to  any  particular  person ;  such  as  a  custom  wit 
manor,  that  lands  shall  descend  to  the  youngest  son,  01 
copyholders  shall  have  a  right  of  common,  &c.  Prescri 
is  altogether  r  personal  usage ;  and  is  either  in  a  que  estoi 
in  a  man  and  his  ancestors :  the  former  is  where  the 
claimed  is  annexed  to,  and  passes  with  the  land,  in  y 
case  the  plaintiff  states  that  he,  and  all  those  whose  esta 
hath  therein,  have  immemorially  had  such  right;  the  lat 
where  the  right  is  not  annexed  to  the  land,  but  lies  in  g 
in  which  case  the  plaintiff  must  aver  that  he,  and  his  anca 
have  immemorially  enjoyed  it*. 


*  Com.  Dig.  dt.  PkaJer,  C.  36. 

*  2  SaHc  562,  and  lee  3  Wils.  72. 

*  Com*  Dig.  tit.  Pleader^  C.  66. 

*  3Dttrnf.  &  East,  iifi.  and  for  the 
catea  in  which  a  proferi  tn  curid  is  ne- 
cestary,  or  may  be  dispensed  with ;  and  as 
to  the  demand  and  giring  of  oyer,  and  the 
manner  of  setting  out  deeds,  &c«  thereon ; 


see  I  Saund.9.  (1).  9.  A.  (x).iS 
317.  (2).  2  Saund.  9.  (12, 15.)  4 
366.  (1).  405.  (i),  410.  (2). 

*  And  see  furtheri  as  to  ouip 
preicrifithnif  what  may  or  may  i 
claimed  by  ihem ;  x  S«iind.  341 
348.  (ro).  how  the  claim  ibii 
made  by  a  cftrfiorolUti  i  iJU  SfO^(s 
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t  in  personal  actions,  it  is  seldom  neces^ry  to  state  a 
pecially  in  the  declaration  ;  for  damages  are  the  gist  of 
actions,  and  the  title  only  matter  of  inducement* :  And 

general  rule  therein,  that  possession  is  sufficient  evidence 
le  against  a  wrong-doer;  as  in  trespass  quare  clausum 
\  &c.  So  in  an  action  on  the  case  for  a  nnsance  to  the 
iflTs  house,  &c.  it  is  sufficient  for  the  plaintiff  in  his  de- 
ion,  to  state  generally  that  he  was  lawfully  possessed  of 
»u8e«  or  other  property  affected  by  the  injury  complained 
lid  if  the  declaration  be  for  stopping  up  lights,  it  goes 

state,  that  by  reason  of  his  possession  he  ha(l»  and  of 
m^rht  to  have,  the  lights  that  have  been  obstructed''  In 
laiiner,  the  plaintiff  in  an  action  for  diverting  a  water^ 

troiii  his  milL  need  only  state,  that  he  was  possessed  of 
ill,  and  that  the  water  had  been  accustomed,  and  of  right 
to  How  thereto,  without  stating  that  it  was  an  ancient  mill, 
losing  the  gp-ounds  upon  which  the  right  to  the  water  is 

n  action  upon  the  case  for  the  disturbance  of  rights  of 
»^  &c.  there  is  said  to  be  this  distinction  :  Where  the 
is  brought  ag^ainst  a  wrong-doer^  it  is  sufficient  for  the 
r  to  state  in  his  declaration,  that  he  was  possessed  of  a 


a  custom  for  a  corporation  to  '  i  Vent.  319.  4  Mod*  418.  And  for 
hreigneri  from  buying  and  aell*  the  manner  of  declaring  for  he  distur* 
12  ^•(3)-  or  a  firetsri/Uiom  for  hatue  of  rights  of  wy^  tee  i  Vent.  274. 
\\2kve  the  sole  and  several fiajtisri^  %  Lev.  148.  3  Keb«  528.  3  Lev.  266. 
:lusionof  the  /ari/ or  owner  of    i  Lutw.  120.  2  Ld.  Raym.  751.  I090. 

id.  353.  (2).  and  as  to  a  3  Ld.  Raym.  8^.;  of  offices,  10  Co.  59. 
prescription  for  common,  &c.  b.  Cro.  £liz.  335.  of  franchises,  4  Mod. 
dSrr/»  id.  341.  (3).  349.  (x  i,    423.  i  Show.  18.;  offo/&,  Owen,  109. 

Cro.Jac.  43*  i22»  3.  3  Ley.   190.  2 
.  59.  b.  Ltttw.  1517* ;  of  ferries^  Willes,  508* ; 

;t.  388.  and  of  seats  in  churches,   i  Lev.  71*   x 

Rep.  393*  Sid.  203.  S.  C.  2  Lev.  193.  3  Let.  73* 

wr.  325.  I  Show.  18.  I  Wilt.  326.  X  Dumf.  Sc  East,  428. 

I.  2^47.  Palm.  290.  Cro.  Car.    See  alto  x  Saund.  346.  (2).  a  Saund. 

3   Mod.  48.  3  Ley.  133.    XX3.    a.  (x).  X72.  a.  (x).    17$.  (2). 

Chitty  on  Pleading,  AV*p«354f*^* 
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house  or  land,  &c.  and  by  reason  of  his  possessioii  t 
was  entitled  to  the  right,  in  the  exercise  of  which  be  ba 
disturbed :  But  where  the  plaintiff  would  lay  any  chf 
servitude  on  the  land  or  property  of  another,  he  m 
forth  his  title  specially  in  the  declaration*.  Thus,  in  an 
on  the  case  against  a  stranger  and  wrong-doer,  for  dist 
the  plaintiff  iu  the  use  of  a  seat  in  a  church,  no  title  ( 
sideration  is  necessary  to  be  shewn:  But  where  the  [ 
claims  against  the  ordinary  himself,  who  hath  primdfi 
disposal  of  all  the  seats  in  the  church,  he  ought  to  shei 
cause  or  consideration,  as  building,  repairing^  &c 
though,  in  the  other  case,  the  plaintiff  is  allowed  to 
upon  his  possession,  yet  he  must  prove  his  title  at  th 
And  possession  for  above  sixty  years  of  a  pew  in  a  chi 
not  a  sufficient  title  to  maintain  an  action  on  the  case, 
turbance  in  the  enjoyment  of  it ;  but  the  plaintiff  nmsi 
a  prescriptive  right,  or  a  faculty,  and  should  claim  i 
declaration,  as  appurtenant  to  a  messuage  in  the  paris 
declaring  for  wrongs  to  personal  property,  the  plainti 
state  his  right ;  as  in  trespass  for  taking  goods,  that  thi 
his  own  goods^ ;  or  in  trover,  that  he  was  possessed  of  th( 

In  actions  upon  the  case  for  a  breach  of  duty,  the 
ration  should  state  the  nature  of  the  duty  to  be  perforr 
the  defendant ;  which  is  founded  on  the  general  obligt? 
law,  the  defendant's  particular  situation,  or  some  cont 
agreement  between  the  parties.  Where  the  defendant  I 
of  common  right,  as  to  repair  a  wall  for  preventing  c 
to  his  neighbour,  it  is  not  necessary  for  the  plaintiff  t 
a  title  in  his  declaration,  or  the  special  ground  of  t 
fendant^s  liability* :  But  where  a  charge  is  imposed  on  i 


*4  Mod.    4a I.    I    Str.  {•  Willes,  ^  i  Durnf.  &  East,  428. 

619. 1  Bur.  440,  4  Dnmf.dr  East,  718.  '  Cro.  Jac.  46.  2  Salk.  6^ 

Sfd  qttdtn  as  to  this  distinction ;  and  see  Raym.  239.  2  Ld.  Raja*  8( 

3  Dnrnf.  &  East,  768.  2  Saand«^  ii3.  1023. 

49.   (x).   Chitty  on  Pleading,  x   V.  p.  *  z  Salk.    22,    360*    6  M 

j^6.                         ,  S.C. 
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t  couunoD  rights  as  owner  of  the  soil  or  tertenant,  it  was 
ly  holden,  ih^  a  title  must  be  shewn ;  as  in  an  action 
;  repairing  fences'^  &c.  So  where  a  special  action  on 
le  was  brought  against  the  defendant,  for  not  keeping 
ind  boar,  the  declaration  was  holden  bad  on  demurrer, 

setting  forth  that  the  defendant  was  obliged  to  keep 
either  by  custom,  prescription,  or  otherwise*^.  But  in 
case,  where  an  action  was  brought  for  not  repairing  a 
''  road,  leading  through  the  defendant's  close,  it  was 
'  be  sufficient  to  alledge,  that  the  defendant,  as  occupier 
:^lose,  was  bound  to  repair  it* :  And  per  Butler  Justice, 
distinction  is,  between  cases  where  the  plaintiff  lays  a 
upon  the  right  of  the  defendant,  and  where  the  defend- 
mself  prescribes  in    right  of  his  own   estate :    In  the 

case,  the  plaintiff  is  presumed  to  be  ignorant  of  the 
ant*s  estate,  and  cannot  therefore  plead  it ;  but  in  the 
the  defendant,  knowing  his  own  estate,  in  right  of 
he  claims  a  privilege,  must  set  it  forth''/*  In  actions 
;  sheri&  or  other  officers,  or  against  carriers,  &c.  for 
sancCf  the  declaration  must  state  the  nature  of  the  plain- 
ght,  and  ground  of  the  defendant's  duty*. 

[^tions  upon  the  case  for  consequential  injuries,  the  da« 
which  the  plaintiff  has  sustained,  being  the  gist  of  the 
lint,  must  be  stated  in  the  declaration  ;  which  damages 
ppear  to    depend  on    the  injury   complained  of,    and 
too  remote,  or  happen  from  the  intervention  of  another 
And  they  are  either  general  or  special.     General  da- 
are  such  as  naturally  arise  out  of,  or  are  connected 
e  injury  complained  of:  And  in  actionsJor  maU/easance, 
general  correspond  with  the  end  or  design  which  the 


^'  33 S*  6*  fendant't  Mgation  or    duty,  with  the 

)d.  24 1  •  cootequeiicet  of  a  mistake  in  aettiog  them 

iraf.  &:  East,  766.  out,  in  actions  for  wrongs,  Chitty  on 

68.  tanutt  qusre*  Pleading,  i  V*  p*  364,  &c« 

iuther  as  to  the  statement  of  the  f  5  Taunt.  J34. 
ri^ht  or  inienti,  and  the  de« 
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defendant  had  in  view,  and  which  has  been  previously  statei 
in  the  declaration;  as  in  an  action  for  defamation^  tbe  di 
claration  8ta,tes,  that  the  defendant  intending  to  injure  tli 
plaintiff  in  his  good  name,  &c.  spoke  the  words  coDiptainci 
of;  whereby  the  plaintiff  was  injured  in  his  good  name,  8u 
Special  damages  are  either  such  as  are  superadded  to  genen 
damages,  arising  from  an  act  injurious  in  itself;  or  such  i 
arise  from  an  act  indifferent  in  itself,  but  injurious  in  its  coi 
sequences :  And  in  either  case,  they  must  be  specially  laid  i 
the  declaration,  or  the  plaintiff  will  not  be  allowed  to  gh 
them  in  evidence  at  the  triaU  Thus,  in  an  action  for  defi 
mation,  though  the  words  be  in  themselves  actionable,  }  et  tl 
plaintiff  is  not  at  liberty  to  give  evidence  of  any  loss  or  ii 
jury  he  has  sustained  by  the  speaking  of  them,  unless  it  \ 
specially  laid  in  the  declaration*.  If  an  action  be  brought  ii 
words  that  are  not  in  themselves  actionable,  and  tbe  plaint] 
do  not  prove  the  special  damage  laid  in  the  declaration,  I 
must  be  nonsuited  ;  because  the  special  damage  is  tbe  gisti 
the  action :  but  where  the  words  are  of  themselves  actioDsU 
if  the  words  be  proved,  the  jury  must  find  for  the  plaiolii 
though  no  special  damage  be  proved^ 

The  declaration  in  general  concludes,  to  the  damage  of  th 
plaintiff  of  a  certain  sum  of  money,  and  therefore  he  brings  lA 
suitf  &c.  But  in  a  penal  action,  brought  by  a  common  ii^ 
former,  where  the  plaintiff's  right  to  the  penalty  accrues  upoi 
bringing  the  action,  it  is  not  necesssary  to  conclude  iu  tU 
way;  as  the  plaintiff  cannot  have  sustained  any  damage ij 
a  previous  detention  of  the  penalty\  In  actions  against  d^ 
tornies  and  officers  of  the  court,  it  is  usual,  though  not  necef* 
sary"*,  for  the  plaintiff^  instead  of  bringing  m/,  to  pray  reliff\ 
&c.  And  where  the  action  is  brought  by  bill  a^^aiust  a  mm 
ber  of  tlie  house  of  commons,  the  bill  concludes  with  a  prajei 


•  Bui;  Ni.  Pri.  7.  385,  &c. 

^  Jd.  6.  and  «ee  further  as  to  tkc  state-  ^  4  Bur.  202 1  •  2490* 

iDeot   of  the   damages^  in   actions  for  ^  Andr.  247. 
wroDgs,  Chitty  on  Pleadiog,  i  V.  p« 
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Wf  procen  to  be  made  to  the  plaintiff,  according  to  the  statute, 
ftcf.  It  was  anciently  necessary  to  find  pledges  to  prosecate. 
Bud  add  their  names  to  the  declaration  by  bilt:  But  they  are 
^mw  holden  to  be  mere  matter  of  form,  and  may  be  found  at 
My  time  before  judgment*. 

i. 

r 

The  Qualities  of  a  declaration  are  first,  that  it  correspond 
the  process ;  secondly,   that  it  contain  all  the  circnm- 

icea  necessary  to  maintain  the  action,  and  no  more; 
irdiy,  that  these  circumstances  be  set  forth  with  certainty  and 

th*. 

The  correspondence  of  the  declaration  with  the  process  may 
considered,  as  it  respects  the  parties  to  the  action,  their 
istian  and  surnames^  the  description  of  the  character  in 
lich  they  sue  or  are  sued,  and  the  nature  of  the  cause  of 
m.  Where  the  process  is  not  bailable,  the  plaintiff,  we 
ire  seen*,  is  allowed  to  join  four  defendants,  for  separate 
of  action,  in  one  writ,  and  to  declare  against  them  se- 
klly^:  And  accordingly,  in  the  Common  Pleas,  on  a  capias 
ire  clausum  fregit  against  two,  a  declaration  against  one  hat 
in  deemed  regular*.  So  where  the  affidavit  of  debt  was 
H^int  A.  the  capias  iagainst  A.  and  B^  and  the  declarntion 
Kalnst  A.  only,  by  whom  bail  was  put  in,  that  court  held  it  to 
jb  regular^.  But  in  general,  where  the  cause  of  action  is 
ifeilable,  the  plaintiff  cannot  declare  against  one  defendant  se« 
narately,  upon  joint  process,  and  affidavit  to  hold  to  bail 
^iDst  two  \  though  they  were  sued  upon  a  joint  and  several 


*  See  further  at  to  the  mode  of  con-    Btttkrr.  BmUy^  E.  2j  Geo.  Ill  K.  B* 
declaradoof,  Chitty  on  Pleadingy    3  Dumf.  &  East,  157.  (Chttty  00  Plead- 


T.  p.  397,  &c.  iogp  X  V.  p.  401. 

^  9  £d.  IV.  27.  Bro.  Abr.  tit,  BlBf  ^  Co,  Ltt.  303.  a,  PI.  Com.  84.  122. 

5.  tit.  P/sd^//,  IX.  Dyer,  288«  and  tee   further  as  to  these  guoBtieff 

*  x8  £dw.  IV.  9.  2  Hen.  YII.  x.  X7«  Chitty  on  Pleading,  i  V.  p.  248,  Slq. 

^diii.528.  Sut.4&  j  Ann.  c.  i6.§  i*  ^  AtUe^  i^u 

hirt.   330.   Cat.   temfi.  Hardw.  315.  '  2  New  Rep.  C.  P.  98. 

Bamet,  163.  i  Wilt.  226.  2  Wilt.  14s.  '  x  Bot.  k  Pul.  19.  and  tee  l(L  49. 
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promissory  note%  or  though  the  other  defendants  are  out 
the  jurisdiction  of  the  court,  and  cannot  therefore  be 
with  process*" :  And  where  a  defendant  is  held  to  bail,  oo 
writ  issued  against  himself  and  another,  and  the  plaintiff 
clares  against  one  only,  the  court  will  set  aside  the  dei 
tion  and  subsequent  proceedings  for  irregularity^. 

The  declaration  should  regularly  correspond  with  the 
cess,  in  the  christian  and  surnames  of  the  parties :  But  it 
no  objection  to  a  declaration,  that  the  parties,  having 
once  called  by  their  names,  are  afterwards  designated  by 
terms  plaintiff  and  defendant^.     The  misnomer  of  the 
tendant  may  be  considered,  either  with  regard  to  its  coiM| 
quences,  if  not  cured,  or  the  manner  of  curing  it.     The 
sequences  of  a  misnomer  of  the  defendant  seem  to  be, 
that  in  bailable  process,  if  he  be  not  called  and  known  by 
name  in  the  process,  as  well  as  by  his  right  name,  the  c 
will  set  aside  the  proceedings%  and  discharge  him,  if  in 
tody';  but    the  application  for  that  purpose  should  itse 
be  made,  before  the  expiration  of  the  time  allowed  for 
ing  in  abatement' :  Secondly,  that  the  sheriff  and  his  offi 
are  liable  in  such  case,  to  an  action  of  trespass  and  false  i 
prisonment,  for  arresting  him* :    Thirdly,  that  if  the  plai 
tiff  declare  against  him  by  a  wrong  name,  the  defendant,  i 
he  be  not  estopped,  may  plead  the  misnomer  in  abatement 
and  it  seems  that  his  entering  into  a  bail  bond  to  the  sb 
in  the  wrong  name,  would  not  estop  him  from  pleading  i 
abatement  in  the  original  action;  though  perhaps  it  migbt|id 


*  4  Eait,  589*  >  2  Taant.  399.  And  where  tfaoe  i 
^  X  Maulc  &  Sel.  55.  only  an  inaccuracy  in  the  apdlbgr 

*  4  Ea8t»  589.  I  Maule  8c  Sel.  ^j.  that  the  name  is  idem  tontmtf  tfaecooti 
I  Boa.  &  Pol.  49.  %  New  Bep.CP.  will  not  interfere.  Id.  401.  and  ieei6^j 
^2.  X  Marsh.  274.  and  see  $  Dumf.Sc  East*  no,  ii« 
East,  722.  ^  6  Dumf.  &  East,  234*  8  Eait»  jsfc 

'  2  Marsh,  loi.  2  Campb.  270.  2  Taunt.  399.  i  VbA 

*  Swiih  ▼.  Innes^  M,  56  Geo.  III.  K.  75.  5  Taunt.  ^623.  but  lee  3  Ot^ 
B.  I  Marsh.  477.  108. 

!  15  East,  159.  X  Marsh.  474* 
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actum  Oi  the  bail  bond\  The  safer  way,  however,  is  for 
i  defendait,  where  he  is  arrested  by  a  wron^  name,  to  enter 
D  the  bail  bond  by  his  right  name,  stating  that  he  was  ar- 
ted  by  tht  name  in  the  writ ;  for  if  his  entering  into  it  by 
rrong  nane  would  not  operate  as  an  estoppel,  it  might  be 
idence  by  his  own  admission,  of  his  being  called  as  well  by 
e  name  »  the  other^.  The  courts  we  have  seen,  will  not 
ler  the  bai  bond  to  be  delivered  np  to  be  cancelled,  on  the 
ound  of  a  nisnomer*.  And  it  is  clear,  that  if  the  defend- 
I,  after  beiig  arrested,  were  to  put  in  bail  above  in  a  wrong 
ime,  it  wmld  estop  him  from  pleading  the  misnomer  in 
latement' ;  iven  though  he  were  himself  no  party  to  the  re- 
gnizance^.  The  bail  above  therefore,  in  such  case,  should 
\  put  iu,  and  entered  on  the  recognizance  roll,  by  the  defend- 
It  in  his  riglt  name,  as  having  been  arfested  by  the  naoM 
the  writ',  aid  if  the  plaintiff  declare  by  a  wrong  chris- 
m  name,  this  is  no  ground  of  nonsuit  at  the  trial,  if  it  can 
\  shewn  that  tie  defendant  knew  that  the  action  was  brought 
rthe  person  wo  actually  sues^  So  it  is  no  objection  to  the 
aintiff*s  recovry,  in  an  action  on  a  promissory  note,  that  one 
'  the  defendant  is  misnamed,  if  it  be  proved  that  he  was 
e  real  person  s«d,  and  served  with  process^. 

When  process  is  taken  out  against  a  defendant  by  a 
rong  name^  the  misnomer  may  be  cured  by  amending  the 
rit,  if  there  be  ny  thing  to  amend  by,  and  then  declaring 
rainst  tbe  defend  nt  by  his  right  name^;  but  in  doing  this, 
\e  court  will  takecare  that  it  shall  not  operate  to  the  preju- 
ice  of  the  sheriff^.  Or  if  the  defendant  appear  by  his  right 
ame,  the  plaintiffmay  declare  against  him  by  the  name  in 
^hich  he  appears,  sating  that  he  was  arrested,  of  served  with 

*  WMt99  461.  Baniet,  c^  S.  C.  and       f  AnHf  %fi. 

1 1  Salk.  7.  13  Campb.  29* 

^  5  Taimt.  50$.  ^  16  East,  iio. 

*  Jmef  %gi.  I  %  Bo0.&  PuL  i09« aad  lee  5  Wil«. 
'  Willet,  461.  Barnes,  9^  S.  C.  and  49.  M«^f  ^4^* 

e  1  Salk.  8.  3  Darnf.  &  BM^6xI•  |^  N.  iUJ. 

:2  New  Rep,  C.  P.  453. 
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process,  by  the  other ;  for  by  appearing,  the  difendan 
^mits  himself  to  be  the  person  sued,  and  so  the  Tariance 
material*  But  as  a  man  cannot  have  two  chrislan  nan 
has  been  holden,  on  a  plea  in  abatement,  thai  the  pli 
cannot  declare  against  the  defendant  in  his  rigU  name, 
an  alias  of  the  name  he  is  sued  by^.  And  if  a  person 
into  a  bond  by  a  wron;jf  christian  name,  and  be  lued  th( 
be  should  be  sued  bv  that  name ;  it  havintr  beei  detern 
that  a  declaration  against  him  by  his  right  nam»,  stating 
he  executed  the  bond  by  a  wrong  one,  is  bad^  On  pi 
not  bailable  if  the  defendant  do  not  appear,  tb  plaintil 
have  seen**,  cannot  rectify  the  mistake  by  apparing  for 
in  h'lH  right  name,  according  to  the  statute* ;  norcan  he  a| 
for  him  in  the  name  by  which  he  is  sued,  and  ifterward 
clare  against  him  \ji  his  right  name^  But  if  $  defendai 
arrested  or  served  with  process  by  a  wrong  iirlstian  n 
and  afterwards  put  in  bail  or  appear  by  his  r^ht  name, 
the  plaintiff  declare  against  him  by  his  right  name,  wit 
stating  that  he  was  arrested  or  served  withprocess  by 
other,  the  courts  will  not  interpose  in  asommary 
and  set  aside  the  proceedings  for  irregiilrity' ;  nor 
they,  on  that  ground,  order  an  exoneretr  to  be  ent 
on  the  bail-piece'^.  So  if  a  defendant  >e  served 
process  by  a  wrong  christian  name,  and  aftewards  the  p 
tiff  enter  an  appearance  for  him,  and  serve  hm  with  notic 
declaration,  by  his  right  name,  and  proceet  to  judgment 
execution,  the  court  will  not  set  aside  the  iroceedings  fo 
regularity,  merely  on  the  ground  that  the  dfendant  never 


*  %  Will.  393.  Grten  and  Roihuonf  H.  *  3  Taunt.  04. 

d3  Geo.  III.  K.  B.  Bojfne  v.  Miilt,  M.  *  Mte^  248 

25  Geo,  III.  K.  B.  3  Durnf.  &  East,  •  3  Durnf.  i  East,  61 1.  2  New 

611.  I  Bos  &  Pul.  loj.  645.  C.  P.  13a.  acord.  x  Bos.  &  PuL 

^  Willes,    554.     But  the   defendant  tontra, 

being  sued  by   the   name  of  jMothan  '  10  East,  328.  11  East,  225. 

oikirtuise  John  SoanSi  is  no  cause  of  de-  see  3  Maule  c  Sel,  450. 

munrr  to  the  declaration  ;  for  non  con*  *  2  Wils.  ,93. 

itat  that  it  is  not  all  one  christian  name.  ^  13  East  273* 

3  East|iii. 
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ptared ;  because  he  ought  to  have  pleaded  snch  misnomer  in 
dntement^.  And  if  the  defendant  be  sued  by  a  wrong  chris* 
■an  name,  and  omit  to  plead  the  misnomer,  the  plaintiff  may 
■weed  to  judgment  and  execution  against  him,  in  the  name 
[^  which  he  i$  8ued\ 

Upon  eomman  process,  the  plaintiff  may  declare  qui  tarn*, 

as  executor  or  administrator ^  &c.    But  this  rule  will  not 

i  converso;  for  where  the  process  was  to  answer  the 

Aiff  qui  tam^  &c.  and  the  declaration  was  in  his  own  name 

omitting  the  ^t  tarn  part,  the  court  held  the  variance  to  be 

I,  and  set  aside  the  proceedings'*.  In  a  subsequent  case,  the 

teedings  were  Iset  aside,  where  Che  process  was  to  answer  the 

ifb  as  asngnees  of  a  bankrupt,  and  the  declamtion   was 

ftbeir  own  right;  for  the  plaintiff  cannot  declare  agamst  the 

fendant  generally,  on  process  sued  out  in  a  special  cbarac- 

So  where  a  writ  was  sued  out  by  the  plaintiffs  oj  esecu^ 

r,  and  the  declaration  was  by  them  in  their  own  rights  it 

deemed  a  sufficient  variance  for  discharging  the  defend- 

oat  of  custody  on  filing  common  baiK. 

The  plaintiff  may  declare  in  chief,  upon  common  process  by 
ifi  in  the  King's  Bench,  or  on  a  common  capias  quare  clansum 
^^fit  in  the  Common  Pleas',  for  any  cause  of  action  what- 
rcr^«  But  in  bailable  cases,  the  declaration  should  regularly 
Ivreapond  with  the  ac  etiam  in  the  writ,  as  to  the  nature  of 
fee  cause  of  action:  Therefore,  where  the  plaintiffs  having 
Bid  the  defendant  to  bail  on  an  affidavit  in  assumpsit^  de- 
irerered  a  declaration  in  trover ^  the  court  of  King's  Bench 
rdered  an  exotierelur  to  he  entered  on  the  bail-piece'.  But 
aey  will  not  permit  a  defendant  to  take  advantage  of  a  va- 


■  3  Eait,,i67«  '  8  Durnf.  &  East,  4x6,  and  see  3 

^s  Str.  1218.  X  Marsh.  474.  Wils.  61.  i  Bos.dlr  Pul.  385. 

•aStr.   123*.  %  Blac.  Rep.  722.  3  «  Pr.  Reg.  137.  Cas.  Pr.  C.  P.  58. 

liU.  141.  S.  C.  S.  C. 

^4  Bur.  2417.   6  Damf.  &  East,  >"  R.  E.  ij  Geo.  II.  R^g.  r.  K.  B. 

{8.  Cowp.  455.  jinte^  34$. 

*  Miggs    and  another,    assignees  of  '  7  Durnf.  &  Eatt»   8o.  attd  see  8 

'seknuh  T.  iFor^E.  2  c  Geo  III.  K.  B.  Durnf.  &  East,  27. 
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riance  in  the  amount  of  the  debt»  between  the  oo  etioM 
of  the  latitat  and  the  declaration*.  And  though  where 
i»  a  material  variance  between  the  ac  etiam  in  the  writ 
the  declaration,  the  plaintiff  will  lose  his  baii^,  jet  the 
will  not  on  this  ground  set  aside  the  proceedings  for  ii 
larity^  It  should  also  be  remembered,  that  in  the  Coi 
Pleas,  a  variance  between  the  writ  and  count,  the  ac 
beinj;  in  case  on  promises,  but  the  declaration  in  cfe&l,  is 
ground  for  entering  an  exoneretur  on  the  bail  piece,  whei 
sum  sworn  to  is  under  £40.^  By  original,  the  plaintiff 
declare  in  chief,  for  the  same  cause  of  action  as  is  expres! 
the  writ' :  And  if  there  be  a  variance  between  the  origina 
and  declaration,  the  court  will  discharge  the  defendai 
entering  a  common  appearance':  But  they  will  not  oi 
ground  set  aside  the  proceedings;  for  that  would  be 
mitting  the  defendant  to  do  indirectly,  what  the  practi 
the  court  will  not  allow  him  to  do  directly,  by  craving 
of  the  original  writ,  and  pleading  the  variance  in  abatei 

The  rules  of  pleading,  upon  which  the  statement  ( 
cause  of  action  depends,  are  founded  in  good  sense ; 
objects  are  precision  and  brevity :  nothing  is  more  desi 
for  the  court  than  precision,  nor  for  the  parties  than  brc 
Precision  or  certainty  is  of  three  kinds ;  first,  to  a  coi 
intent ;  secondly,  to  a  certain  intent  in  general ;  third 
a  certain  intent  in  every  particular*:  The  second,  or  that  i 
is  to  a  certain  intent  in  general,  is  all  that  is  required  in 
claration ;  and  it  ought  to  be  such  that  the  defendant 
answer  it,  a  good  issue  be  joined  thereon,  and  the  cou: 


»  5  Dumf.Sc  Eaii,  40a.  €oU,  E.  24  Geo.  III.  K«  B.  fan 

*  jtiiic^  283.  Dumf.  &  Ea«t,  722.  4  East, 

•  Ptr  Cur.  U.  43  Geo.  III.  K.  B.        New  Rep.  C.  P.  8a.  5  Taimu 

« 

*  I  H.  B)ac.  310.  jlnU,  283.  Marsh.  274. 

•  R.  H.  8  Car.  1.  K.  B.    5  Dumf.  ft    *  Doug.  666,  7. 

Eut,  4Q3.  *  ^*  ^<*  S^S*  ^  ^nd  see  Cow 

^  6  Durnf.  &  East,  363.  Doug.  1 581  9. 

I U.  %  Will*  393*  Ihrrant  v.  &rv* 
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to  giTe  jadgment*.  This  certainty  shoold  pervade  the 
eclaration ;  and  is  particularly  required  in  setting  forth 
if  place,  and  other  circumstances  necessary  to  main- 
action^  But  that  which  is  alleged  by  way  of  con- 
:  or  inducement  to  the  substance  of  the  matter,  need 
so  certainly  alleged,  as  that  which  is  the  substance 
And  tuTphisage  will  not  vitiate,  except  where  it  defeats 
on*. 

3  declaration  be  defective  in  any  of  the  above  particulars, 
mdant  may  demur :  But  if  he  do  not,  the  defect  may 
I  cases  be  aided  by  the  defendant's  pfea,  or  by  a  verdict 
plaintiff.  If  the  declaration  want  time,  place,  or  other 
stances,  it  may  be  aided  by  the  defendant's  plea ;  but 
:  be  defective  in  substance* :  And  a  verdict  will  aid  the 
Q  of  that  which  was  necessary  to  be  proved. at  the  trial, 
thout  which  the  jury  could  not  have  found  for  the 
F.  Defects  in  the  declaration  are  also  frequently  cured 
statutes  oi  jeofails^. 

declaration  itself  was  formerly  delivered^  in  the  King's 
to  the  defendant's  attorney,  who  made  a  copy  of  it, 
m  delivered  it  back'' :  But  the  copy  is  now  made  by 
iintiff's  attorney^ ;  and  except  where  the  defendant  is 
odv,  should  either  be  delivered  to  the  defendant's  at- 
.  or  filed  with  the  clerk  of  the  declarations  in  the  King's 
p  or  prothonotaries  in  the  Common  Pleas.     The  copy 


Lit.  303.  a.  PI.  Com.  84.  ^  Com.  Dig.  tit.  Pkadcr^  C.  28, 9. 

.  Dig.  tit.  PUadttT^  &  t8,  &c.  '8  Co.  120.  b. 

;  funher  as  to  certMtUif  in  ge-  '  Com.  Dig.  tit.  Pleader ^C^jm  and 

litty  00  Pleading,  x  V.  p.  236,  lec  Doug.  654.  7  Durnf.  &  East,  518. 

at  to  the  certainty  required  in  583.  Chittyon  Pleading,  i  V.p.40ij 

7nt ;  id.  p.  2^6,  &c.  in  phm  ;  2. 

[3,  &c.  and  in  repTtcatumis  Id.  '32  Hen.  VIII.  c.  30.   18  Eliz,  c 

and  as  to  time  and  plaeey  sed  j  14.  21  Joe*  I.  c.  13.   16  &  17  Car.  II. 

e  East,  607.  Chitty  on  Pleading,  c  8. 

»57,  &c.  I!  a.  T.  li  W.  IIL  K.  B. 
Lit.  303.  a. 


464  OF  THE  BECLARATIOK. 

of  the  declaration  is  written  on  ybtir-^penny  stamped  p 
and  the  statute  48  Geo.  III.  c.  149.  Sched.  2.  reqairni| 
be  written  in  the  usual  and  accustomed  manner,  and 
having  been  the  practice  to  write  such  copies  on  bott 
of  the  paper,  the  court  of  King's  Bench  held,  that  a  c 
written,  and  delivered  to  a  prisoner,  was  irregular,  ai 
titled  him  to  be  discharged  out  of  custody^  Where  t 
fendant  has  appeared  or  filed  bail,  *a  copy  of  the  decli 
should  be  delivered  to  his  attorney^ ;  who  formerly  paid 
same,  after  the  rate  o{  four  pence  per  sheet,  computii 
▼enty  two  words  to  a  sheet,  together  with  the  stamps  or 
duty^,  and  four  pence  for  the  warrant  of  attorney* :  J 
dase,  a  delivery  to  the  party  himself  is  not  good'.  But 
abode  of  the  defendant's  attorney  be  unknown  to  the  ph 
attorney,  the  copy  should  be  filedf  with  the  clerk  of  4 
elarations  in  the  King's  Bench,  or  prothonotaries 
Common  Pleas ;  and  notice  thereof  given  to  the  defei 
And  a  copy  of  the  declaration  should  be  filed  in  like  n: 
where  the  plaintiff  has  entered  an  appearance,  or  filed  cc 
bail  for  the  defendant,  according  to  the  statute;  and 
thereof  delivered  to,  or  left  at  the  last  or  most  usual  p 
abode  of  the  defendant :  in  which  notice  should  be  exj 


■  Stat.  48  Geo.  III.  c.   149.  Sched.  for  the  warrant  of  attorney  in  1^ 

Part  II.  §  III.  55  Geo.  III.  c.  184.  /laiSf  aod  detinue;   and  et^ii  ] 

Sched.  Part.  II.  §  III.  other  actions.  Imp.  C.  P.  4  Ed 

^  12  East,  294.  and  tee    x  Maule&  But  now  it  is  not  necessary  fbi 

Sel.  709.  fendant's  attoney,    in  either  i 

*  R.  T.   a  Geo.  II.  K.  B.    But  see  pay  for  a  copy  of  the  declaratio 

8  Mod.  379.  and  2  Ld.  Raym.  1407,  delirercd  to  him.  4  Dumf.  &  E 

by  which  this  rule  appears  to  have  been  Imp.  C.  P.  233,  (aj.  And  in  tl 

made  in  T.  11  Geo,  I.  before  the  statute  Bench,  we  have  seen,  the  plaint 

12  Geo.  I.  c.  29.  and  the  rule  upon  that  sign  judgment^  for  the  defend 

ttatute,  of  T.  i  Geo.  II.  K.  B.  fusing  to  pay  four  pence  for  the 

*R.  T.   12  W.  III.  K.  B.  and  note  of  attorney,  when  a  copy  of  tl 

feO*  R«  T.  2    Geo.  II.  K.  B.  ration  is  delif ered  to  him.  jitk 

«R.  M.   5  Ann.  Reg.  II.  K.B.  In  ^Loflft^  332. 

the  Common  Pleas,  four  peace  was  paid  «  R.  T,  2  Geo.  IL  K.  B. 


OF  THB  DECLARATION.  .  465 

iuitore  of  the  action,  at  whose  suit  it  is  prosecuted,  and  the 
limited  by  the  rules  of  the  court  for  pleading;  and  that 
the  defendant  do  not  plead  by  such  limited  time,  judg-- 
will  be  entered  against  him  by  default*. 

declaration  in  the  foregoing  cases  must  be  delivered  or 
ahsolutefy.  But  it  cannot  be  so  delivered  or  filed,  before 
tee  or  bail;  as  the  defendant  till  then  is  not  in  courts 
however,  for  the  sake  of  expediting  the  cause,  hy  making 
times  for  appearance  and  pleading  concurrent,  it  is  a  rule 
King's  Bench,  that  '^upon  all  process,  returnable  before 
last  return  of  any  term,  where  no  affidavit  is  made  or 
of  the  cause  of  action,  the  plaintiff  may""  file  or  deliver 
declaration  de  bene  e$se  or  conditionally^  at  tiie  return 
such  process,  with  notice  to  plead  in  eight  days  after  the 
ig*  or  delivery  thereof:  And  that  upon  all  such  process  as 
'esaid,  where  an  affidavit  is  made  and  filed  of  the  cause 
action,  the  declaration  may  be  filed  or  delivered  etc  bene 
1^9  at  the  return  of  such  process,  with  notice  to  plead  in 
^mr  days  after  such  filiuji^  or  delivery,  if  the  action  be  laid 
i|  London  or  Middlesex,  and  the  defendant  live  within 
Mrenty  miles  of  London;  and  in  eight  dnyn,  if  the  action 
e  laid  in  any  other  county,  or  the  defendant  livi  above 
irenty  miles  from  London :  Provided  the  declaration  in 
ither  case  be  filed  or  delivered^  and  notice  thereof  given, 
bur  days  exclusive  before  the  end  of  the  term,  and  a  rule 
^  plead   be  duly  entered"*/*    In  the  Common   Pleas,  the 


k.T.  I  Geo.  II    K.  B.  R.  M.   i  bourt  the  profestioo  are  greatly  indebted, 

FlK  H^'  I  C  P-  and  fee  Append,  that  the  operation  of  these  rules  of  court 

1^  XIII  §  1 9»  so.  is  not  to  confine  declarations  de  bene  eue 

l^offc  333    2Diimf.&  Easty  719.  to   process    returnable  as  therein  men- 

rt  he  it  not  bound  to  do  so.  dr-  tioned,  but  only  to  regulate  the  time 

T    Ckandltr^  T.  24  Geo.  III.  wherein  the  defendant  is  to  pZ/'A/ to  such 

Amte^    qo.    Imp.  K.  B.  308.  declarations,  on  process  so  returnable; 

R.  T.  -^^2  Geo.  III.  K.  B.  and  see  That  the  plaintiff  may  declare  de  ieae 

f.  10  Geo.  II.  K.  B.  R.  M.  3  Geo.  aie  upon  any  process,.  wheneTer  return- 

to-,  a.  €•  P.  Pr.  Reg.  148.   It  has  able  ;  but  if  it  be  not  returnable  before 

Mud  by  a  gentleman,  to  whose  la-  the  last  return  of  the  term,  the  notice  to 

2  H 
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practice  of  declaring  de  bene  esse  seems  to  have  been 
lowed  on  special  writh%  and  was  afterwards  extended  to 
ones**.  At  present,  the  declaration  in  that  court  may 
or  delivered  de  bene  esse^  upon  process  returnable 
second^  or  third  return  of  any  term*,  or  on  the  fouri 
of  Easter  term^ :  and  by  a  late  rule%  it  may  be  so  file 


plead  must  not  be  in  four  or  eight  days, 
at  mentioned  in  the  rules,  (since  those 
rules  do  not  extend  to  such  declarations 
de  bene  essefj  but  the  defendant  will  in 
that  case  be  entitled  to  an  imparlance, 
and  the  notice  should  be  to  plead  within 
the  first  four  days  of  the  next  term,  i 
Sel.  Pr.  2429  3.    And  this  idea  is  cer- 
tainly sanctioned,  in  the  Common  Pleas, 
by  the  case  of  jfbbe^  v.  Martin^  i  H. 
Blac.  $33, 4*  in  which  it  was  determin- 
ed, that  where  process  is  returnable  on 
the  last  return  of  a  term,  a  declaration 
may  be  filed  de  bene  etse^  with  notice  to 
plead  within  the  first  four  days  of  the 
next  term :  and  in  that  court,  the  plain* 
tiff,  as  we  shall  presently  see,  has  been 
since  allow^  to  declare  de  bene  esse,  on 
process  returnable  the  last  return  of  the 
term.     But  with  great  deference  I  con* 
ceive  that,  in  the  King's  Bench,  the  de« 
clarauon  cannot  regularly  be  filed  or  de- 
livered de  bene  esse,  unless  the  process  be 
returnable  before  the  last  return  of  the 
term,  for  the  following  reasons:    first, 
that  at  common  law,  a  declaration  could 
in  no  case  have  been  filed  or  delivered, 
till  the  defendant  had  appeared,  or  was 
in  custody;  appearance  being  the  first 
act  of  the  defendant  in  court,  and  de- 
intring  against  him  the  first  act  of  the 
plaintifl^,  after  appearance:   Com.  Dig. 
tit.  PieadeTfC.  i,  2,  3.  Secondly,  that 
the  practice  of  declaring  de   bene   esse 
teems  to  owe  its  origin  to  a  series  of 


rules,  the  first  of  which  io  th 
made  in  MiekaelmaSf  10  & 
least,  I  have  not  been  able 
rule,  or  mention  of  such  a  pra 
court,  previous  to  that  time 
seems  to  have  obtained  some 
in  the  Common  Pleas :  Pr. 
Cas.  Pr.  C.  P.  16.  S.  C.  R. 
II  Reg.  a.  C.  P.  Thirdly, tl 
rules,  the  practice  in  the  Ki 
is  expressly  confined  to  pro< 
able  before  the  last  return  of 
And  lastly,  that  the  intent  of 
to  expedite  the  cause,  by  e 
plaintiff  in  town,  to  prooeec 
the  sittings  in  or  after  3ie  ten 
the  process  is  returnable,  or  i 
try,  at  the  next  assizes ;  bi 
could  not  be  attained,  unless 
were  returnable  before  the  1 
the  defendant  not  being  oblig 
tiil  the  next  term,  unless  the 
be  filed  or  delivered  ele  ba 
notice  thereof  given,  four  da] 
before  the  end  of  the  term,  ai 
plead  duly  entered. 

•Cas.  Pr.C.  P.  16.  Pr.  8 

^  Pr.  lleg.   146,  7.  Cat. 
55,6.  S.C. 

«  R.  T.  8  Geo.  III.  C. 
R.  M.3Geo.II./?^.  a.C.l 
148. 

^  R.  H.  35  Geo.  IIL  C 
Blac  vci,  edm  551. 


OF  THB   DECLARATION.  467 

l^mdi  apon  process  returnable  the  last  return  of  any  term  j 
Iffided  it  be  filed  or  delivered  on  the  day  of  such  returib 
f  M  the  day  next  after  such  return,  unless  such  return  day 
Ippea  OD^  a  Saturday^  in  which  case  the  plaintiff  shall 
H  the  whole  of  the  Mimday  following,  to  file  or  deliver  his 
isiaration  de  bene  esse. 

b  the  King's  Bench,  the  declaration  may  be  filed,  and 
ice  thereof  given,  on  the  return  day  of  the  writ,  or  quarto 
past  by  ordinal;  and  the  writ  of  latitat^  we  have  seeu% 
f  be  aaed  out  and  served  on  the  return  day :  but  it  cannot 
lenred,  and  notice  of  declaration  given,  at  the  same  time ; 
lie  ootiee  of  declaration  presupposes  the  declaration  to  be 
ly  and  it  cannot  regularly  be  filed  till  after  the  writ  is 
ed  :  There  must  be  some  interval  therefore,  however  short. 
reen  the  service  of  the  writ  and  notice  of  declaration^ 
he    Common  Pleas,  the  declaration   may  be  filed  de  bene 

on  the  essoin  or  return  day  of  the  writ,  or  any  day  after ; 
Ifh  a  rule  to  plead  cannot  be  given  till  the  first  day  of  term"". 
.  notice  of  the  declaration  being  so  filed,  may  be  given 
Int  court,  on  the  return  day  of  the  writ,  at  the  time  of 
ing^  it' :  But  notice  cannot  be  given  on  that  day,  of  a  de« 
ition  being  filed  in  chiefs.     And  the  declaration  cannot  be 

before  the  essoin  or  return  day  of  the  writ;  therefore  a 
Be  of  declaration  given  the  day  before  the  essoin  day  of  the 
ly  being  Sunday^  until  which  day  the  plaintiff  could  not 
his  declaration^  has  been  deemed  a  nullity'.  And  in  that 
ty  the  declaration  cannot  be  filed  or  delivered  de  bene  esse, 
3  to  charge  the  defendant  with  the  costs  of  it,  till  the 
mrance  day  of  the  return  of  the  writ'.  So  if  one  of  three 
odaots,  in  a  joint  action,  appear  to  a  quare  claus^m  fregit^ 


;  1 56.  '2  New  Rep«  C.  P.  75. 

'Smith  R.  531. 12  East,  ii6«  <  2  Blac  Rep.  749.  and  tee  i  £tp. 

Su.  Pr.  C.P.68*  Rq>.  34S*  2  Bos.  &  PuK  ^i^.  %  New 

T20Dt.4O4.  Rq>.  C.  P.  398. 
^TaiiDl.8z8. 
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and  the  two  others,  being  arrested  on  bailable  process 
till  the  ensuing  term  to  justify  bail,  it  is  irregular  for  the 
tiffy  previous  to  that  time,  to  deliver  a  declaration  agt 
three,  indorsed  '^  conditionally,  until  special  bail  is  perf 
And  the  declaration  cannot,  in  either  court,  be  filed 
livered  de  bene  essCf  after  the  defendant  has  appeared, 
bail^ ;  or  the  time  limited  for  his  appearance,  or  put 
l>ail,  is  expired^;  whether  the  process  be  bailable 
bailable"*.  On  bailable  process  therefore,  where  the  dc 
has  neglected  to  put  in  or  perfect  special  bail,  the 
must  proceed  against  the  sheriff,  or  his  bail,  upon  t 
bond :  and  when  he  has  not  appeared,  or  filed  comma 
due  time,  the  plaintiff  must  enter  an  appearance,  or  fi 
mon  bail  for  him,  according  to  the  statute ;  and  then 
or  file  bis  declaration  absolutely^. 

If  the  declaration  be  Jiled^  and  notice  thereof  givet 
defendant  or  his  attarney,  it  is  deemed  to  be  a  good  dec 

• 

from  the  time  of  such  notice  only' ;  and  therefore  a 
plead  in  such  case,  given  before  notice  of  declaratio 
regular^.  Yet  where  the  declaration,  in  the  King^s 
was  filed  on  the  last  day  of  the  second  term  after  th< 
of  the  writ,  but  the  notice  was  not  given  till  a  litth 
the  essoin-day  of  the  following  term,  this  was  holde 
well  enough ;  the  master  certifying  it  to  be  the  practice 
defendant  must  formerly  have  received  and  paid  for  a 


*s  New  Rep.    C.   P.  231.    Qjiere  23a. 
Whether,  if  the  declantion  had  been  in-        '  %  New  Rep.  C.  P.  433. 
dorted  conditionally,  until  bail  ahould        •  Pr.  R«g.  145^  6. 
be  perfected  by  the  two  latter  defendanu,        ^  R.  T.  1  Geo.  II.  R.  T. 

it  would  have  been  irreguUr  ?  IJ.  Ibid.  K.  B.  8  Mod.  379.  2  Ld.  lU 

^  R.  M.  10  Geo.  II,  R.  T.  aa  Geo.  7  Dumf.  &  East,  298.  K.  I 

III,  R.  B.  R.  M.  3  Geo.  II.  J^.  a.  Geo.  II.  Reg.  i.  C.  P. 
IL  T-  8  Geo.  III.  R.  H.  35  Geo.  III.        « Pr.  Reg.  131.  Caa.  Vr.  i 

C.  P. a  H.  Blac.  oti^eJ.  i^i.  Barnes,  348.  S.  C. 

*  (  Bur.  56.  a  Dttraf.lt  East,  720.        ^3    Bur.    145a.  a  Dunrf 

6  Durof.  A  Eatt,  $48.  E.  B.  Pr.  Reg.  1 13. 
i4S»  6*  Barnes,  34a.  2  New  Rep.  C.  P. 
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declarfttiODy  whether  it  were  delivered  or  left  in  the  office^ 
re  be  coald  have  been  admitted  to  plead* ;  and  if  he  nep* 
d  to  do  so,  the  plaintiflTs  attorney  might  have  refosed  to 
pt  his  plea,  and  sigpsed  judgment^ :  But  now,  thoogh  a 
of  the  declaration  must  be  paid  for,  on  taking  it  out  of  the 
V  when  Jiledf  yet  the  defendant's  attorney  is  not  bound  to 
or  il,  when  delivered  to  him*. 

e  notice  of  declaration  being  filed  in  the  office,  must 
mm  the  nature  of  the  action,  as  whether  it  be  in  dAt 
Kse,  &c^  When  the  defendant's  place  of  residence  is 
D  to  the  plaintiff's  attorney,  the  notice  of  declaration 
1  be  delivered  to  the  defendant,  or  \eh  for  him  at  the  last 
Mi  usual  place  of  bis  abode ;  it  being  irregular  in  such 
for  the  plaintiff's  attorney  to  stick  up  a  notice  of  decla* 
I  in  the  office* :  And  in  the  Common  Pleas,  the  affixing 
s  of  declaration  in  the  prothonotaries'  office,  is  not  deemed 
service,  unless  by  express  permission  of  the  court,  though 
lefendant's  place  of  abode  be  unknown  to  the  plaintiff^, 
nrhere  the  defendant  and  his  attorney  had  been  informed 
ft.  notice  of  declaration  was  stuck  up  in  the  office,  the  latter 

refused  to  set  aside  a  judgment,  for  want  of  service  of 
otice  at  the  defendant's  last  place  of  atK)de'.  And  where 
Pendant  kept  out  of  the  way,  to  avoid  being  served  with 
e  of  declaration,  and  it  was  sent  to  him  in  abetter  by  the 

which  was  returned  opened  and  marked  ''  refused,"  this 
deemed  good  service;  it  appearing  that  the  defendant 
r  the  hand-writing  of  the  plaintiff's  attorney^.  Where  the 
uration  is  filed  or  delivered  de  bene  esse  or  conditionally,  it 
scessary  to  make  an  indorsement  thereon,  that  it  is  so 


..  M.  lo  Geo.  II.  Reg.  3.  K.  B.  6.  C  Id.  68. 12s.  %  Wilt.  84. 

seR.T.  IS  W.III.  and  R.  T.  s  *  7 Duraf. It  Ean,  s6.  i  Bof.  &  Pul. 

II.  K.  B.  %t^ 

Wib.  173.  '5  Taont.  777.  and  tee    i  Tauot. 

vttjf*  K«  B.  225.  (a).  Inp.  C.  P.  433. 

(m).  «  X  New  Rep.  C.  P.  279. ' 

'r.  Reg.   131.  Cat.  Pr.  C.  P.  63.  ^  3  Taunt.  x86.  x  Minh.  8.  S.  C. 
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filed  or  dlelivered* :  and  in  the  King's  Bench,  where  the 
claration  filed  in  the  ofHce,  before  the  defendant's  appeal 
was  indorsed  ^^  filed  conditionally^^  and  judgment  after 
signed  for  want  of  a  plea,  the  court  held  it  regular ;  t 
the  notice  served  on  the  defendant,  was  of  a  declarati 
neralfy^*  In  the  Common  Pleas,  it  was  not  formerly  ne< 
to  give  notice  of  a  declaration  being  filed  conditionf 
bailable  actions*^ ;  but  now,  by  ia  late  rule  of  court**,  **  ii 
action  in  which  special  bail  shall  be  required,  and  wh< 
declaration  shall  be  filed  conditionally,  notice  in  wri 
such  declaration  being  so  filed,  shall  be  given  to  the  def 
liis  attorney  or  agent ;  and  no  declaration  shall  be  con 
as  filed,  until  such  notice  shall  be  so  given."  And  sei 
notice  of  declaration  on  a  Sunday  is  bad,  though  the  de 
accept  it,  knowing  it  to  be  irregular*. 

If  the  plaintiff  do  not  declare  in  due  time,  he  is  Ii 
be  nan-prossedf  or  have  judgment  signed  against  him, 
prosecuting  his  suit^  It  is  called  a  judgment  of  nonprc 
the  words  nan  j^ro^equitur,  &c*  formerly  used  in  ent 
up.  And  this  seems  to  be  the  proper  appellation  of  th 
nient,  in  actions  by  bill:  but  in  actions  by  original^ 
the  language  of  the  judgment  was  no^i  prosequitur  hn 
scctamf  it  is  more  commonly  called  a  judgment  of  n 
The  judgment  of  nonpros  or  nonsuit,  for  want  of  a  decis 
is  a  final  judgment,  and  signed  with  the  clerk  of  the  jud 
in  the  King's  Bench,  or  prothonotaries  in  the  Common 
an  incipitur  being  first  made  on  a  roll,  and  also  on  a  i 
paper,  called  a  judgment  paper,  stamped  with  a  ten 
stamp^ :  And  in  the  Common  Pleas,  the  defendant's  i 


•  R.M.   lo  Geo.  II.  Rfg.  a.  K.  B.  *  R.  E.49  Geo.  III.  C.  P. 
R.  E.  3  Geo.  II.  C.  P.  Barnes,  257.  616. 

30a.  a  New  Rep.  C.  P.  aa3.  •  i  H.  Blac.  6a8. 

^  8  Durnf.  Sl  East,  7;.  '  Append.  Chap.  XIIL  f  % 

•  Vr.  Reg.  149.  Barnes,  30a.  S.  C.  »  Jinte^^i,  ^c. 

a  Blac.. Rep.  72$.  3  Wilt.  147.  S.C.  ^55  Geo.  Ill,  c.  i84«  & 

a  Boe.  &  Pul.  4a.  II.  §  HI. 
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[•ttomey  mnst  be  filed  with  the  clerk  of  the  warrants,  who 
mark  the  judgment  paper*.  '  This  judgment  is  founded  on 
sUttnte  13  Car.  II.  stat.2.  c.  2.  §  3.  by  which  it  is  enacted, 
upon  an  appearance  entered  for  the  defendant  by  at* 
^megn  of  the  term  wherein  the  process  is  returnable,  unless 
plaintiff  shall  put  into  the  court  from  whence  the  pro- 
issnedy  his  bill  or  declaration  against  the  defendant,  in 
^me  personal  action  or  ejectment  of  farm,  before  the  end 
the  term  next  following  after  appearance,  a  nonsuit  for 
'want  of  a  declaration  may  be  entered  against  him ;  and  the 
sfendant  shall  have  judgment  to  recover  costs  against  the 
[aintiff,  to  be  taxed  and  levietl  in  like  manner  as  upon  the 
SS  Hen.  YIII.^'*  The  provisions  of  this  statute  are  confined 
'ms,  to  cases  where  the  defendant  has  been  arrested  ;  but 
has  been  holden,  that  if  a  defendant  appear  at  the  day  of 
retam  of  the  process,  and  put  in  baib  though  he  never 
arrested,  nor  the  process  returned,  yet  if  the  plaintiff 
not  declare  witin  two  terms,  a  nonpros  may  be  entered 
itnst  him* :  And  the  statute  is  not  confined  to  cases  where 
writ  is  defective,  but  has  always  been  construed  to  extend 
in  general^  Hence  it  is  a  rule,  in  the  King*s  Bench, 
CD  all  process  issuing  out  of  this  court,  returnable  at  a 
certain,  if  the  defendant  appear  by  his  attorney,  and  file 
of  the  term  wherein  the  process  is  returnable,  and  the 
iiltiff  do  not  declare  before  the  end  of  the  term  next  follow- 
nompros  may  be  signed,  without  entering  any  rule  to 
J,  or  calling  for  a  declaration*.  So  where  the  proceed- 
are  by  original  in  the  King's  Bench,  it  is  not  necessary 
g^ve  a  rule  to  declare,  or  demand  a  declaration'.  But  in 
Common  Pleas,  the  defendant  must,  before  the  end  of  the 
ind  term,  or  within  /our  days  after,  enter  a  rule  for  the 
liotiff  to  declare',  which  he  obtains  on  a  prtecipe  from  the 


^.*Iiiip.C.P.  $$4. 
^  ^Chap.  15. 

>•  %  Salk.  45$.  7  Mod.  32.  S.  C. 
'  7l>nnif.5c£an,a7. 
*R.M.   10  Geo.  II.  Rig.  a.  (bj 


K«  B.  Gilb.  K.  B.  34$. 

'  Imp.  K,  B.  56a.  597.  Imp.  C.  P. 
245.  but  fee  R.  M.  10  Geo.  II*  Reg. 
a.  (h.)  YL  B.  contra. 

>  Append.  Chap.  XIII.  §  2. 
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a  declaration*;  aud  if  the  plai 

.. «   .lie  rule  is  out,  the  defendant  ma^ 

• 

^  .>»uiu-day  of  the  next  term,  sign  a 

.i%»an.ls**3  and  the  plaintiif,  we  have  » 

.u»   longer  time  to  declare,    without  Ic 

.41  lied  by  the  defendant's  rule.     The  den 

.4i>t  be  in  writing^ ;  and  in  country  causi 

...    jii  the  agent  in  town%     And  a  nonpros 

^..^li,  unless  bail  be  filed,  or  an  appearance  entt 

..  ^ucrein  the  process  is  returnable';  and  ther 

c  Mgned,  where  a  prisoner  is  superseded  for  no 

\.i:.  uu  tiling  common  bail^. 

.  .  ,v)tii(  action,  it  is  said,  the  plaintiff  cannot  be  non-prc 

...    >•-  more  of  the  defendants,  without  the  others^ 

X  imversally  true  in  actions  by  originalf  where  the  p 

a.uK>t  proceed  against  the  defendants  severally,   up< 

'..14.  \\v\u     But  upon  common  process,  for  a  supposed  1 

.«.,>».  ui  the  King's  Bench  or  Common  Pleas,  if  the   plai 

.'viuiis  starve  a  notice  of  declaration,  or  even  take  out  a 

i»;  (ui'thrr  time  to  declare,  against  one  or  more  of  several 

vuiduiils,  and    do  not  proceed   against  the  others,   the  la 

.j<i\    sii^n  a  judgment  of  nonproi^     In  such   case  howe 

l!k  AT  uuglit  to  be  but  one  judgment  of  nonpros  for  all  the 

ii-'iuliiulH«  unless  the  plaintiif  have   indicated  his  intentio 

(mirtM'fling  against  them  severally  ;  for  the  trespass  is  jc 

M\\\  tluuigh  the  plaintiff  may  declare  severally,  yet  it  rem 

liiuil,  till  it  be  severed  by  the  declaration^. 


.1  * 


'  AiiiM-nd.  Chap.  XII [.  J  3.  «  Imp.  K.  B.  562.  Imp.  C.  P. 

^  R,  II.  9  Ann.  Reg,  3.  C.  1\  Anie^  i  Cromp.  127.  5  Durnf.  &  East,  3 

4 J 4.  **Doug.   169.  Philliot  V.   MwB^ 

"  Anie^  424.  another^  T.  23  Geo.  III.  K,  B. 

*  H.  M.  I  Geo.  II.  Reg.  2.  C.  P.  *  2  Durnf.  &  East,  257. 

*  Barnes,  311.  Pr.  Reg.  C.  P.  124.  ^^  Salk.  45$.  Com.  Rep.  74. 
ii.  C.  4  Bur.  2418.  Vin.  Abr.  lit.  C«fi!r, 

'  Holmes  y.  WUttt  E.  11  Geo.  III.  341.  tontra. 
k .  B.  6  East*  314.  Aniif  248. 
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lererer  the  defendant  obtains  a  judgment  of  nonpraSt  he 
a  necessary  consequence,  entitled  to  ccsls* ;  for  which  he 
lither  take  out  execution,  or  brincr  an  action  of  debt  upoli 
idgment.  It  has  even  been  holden,  that  an  executor  is 
to  pay  costs,  upon  a  judgment  of  nonproi".  And  the 
in  two  cases,  have  ordered  the  costs  to  be  paid  by  the 
iiF*s  attorney  :  in  one  of  them,  at  the  instance  of  the  de^ 
Uf  upon  an  affidavit  that  the  plaintiff  could  not  be 
' ;  and  in  the  other,  at  the  instance  of  the  plaintiff  him- 
where  his  attorney  refused  to  proceed,  without  being 
bed  with  money''. 

he  judgment  of  nonpros  be  regular,  the  courts  will  not 
aside,  as  a  matter  of  course ;  and  in  a  qui  tarn  action, 
lave  refased  to  do  so^.  But  it  may  be  set  aside  on  mo* 
if  irregular^  with  all  the  proceedings  that  have  been  had 
it,  provided  the  application  be  made  in  time :  And  if  an 

be  brought  on  the  judgment,  the  whole  proceedings 
te  set  aside  by  one  rule'.  But  where  the  plaintiff  did 
iply  till  after  judgment  was  signed,  in  an  action  brought 

judgment  of  nonpros,  the  court  of  Common  Pleas  re* 
to  set  aside  the  latter  judgment,  on  the  ground  of  laches'. 
Igment  of  nonpros  cannot  regularly  be  signed,  pending 
unction^.  And  where  it  was  signed  for  not  adjourning 
oin,  cast  upon  a  special  capias,  and  the  plaintiff  took  no 

of  it,  but  delivered  his  declaration,  and  after  the  rule  to 
was  out,  and  a  plea  called  for,  signed  judgment ;  the 

considering  it  as  a  trick,  declared  that  as  there  was 
lour  for  the  essoin,  or  to  expect  the  plaintiff  to  search 
t  nonpros,  and  there  was  no  notice  given  of  it,  the  plain- 


•  23  Hen.  VIII.  c.  15.  8  Eliz.  *  x  Bar.  401. 

lac.  L  c.  3.  13  Car.  II.  sut.  2.  '4  Puraf.  &  East,  688. 

[>urDF.&  East,  373.  s  Cas.  Pr.  C.  P.  75.  Pr.  Reg.  138. 

ur.  1584.  S.  6. 

r.  402.  **  Bowser  v.  Price,  £.  20  Qeo.  III. 

.  Rep.  172.  K.  B. 
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tiff  had  a  right  to  go  on ;  and  therefore  they  refined  to  Ml, 
aside  his  judgment*.  A 

It  may  not  be  improper  in  this  place,  to  state  the  O] 
of  an  injunction,  which   we  have  just  seen  will  prevent 
plaintiff  from  signing  a  judgment  of  nonpros,  and  how  far'' 
affects  the  different  proceedings  in  the  course  of  the  suit, 
general  effect  of  an  injunction  in  Chancery,  when  obtained 
want  of  an  answer,  before  action  commenced,  or  after  ai 
and  before  the  defendant  in  equity  is  in  a  condition  to  demi 
a  plea**9  that  is,  before  the  plaintiff  in  equity  has  appeal 
and  the  defendant  has  declared  against  him,  is  to  stay  all 
ceedings  at  law,  from  the  time  of  its  being  served ;  but  wl 
it  is  not  obtained  until  after  the  defendant  in  equity  is  ini 
condition  to  demand  a  plea,  he  is  permitted  to  demand  it, 
proceed  to  trial  and  judgment,  being  only   restrained 
taking  out  execution^ :   And  even  then,  under  particular  ci( 
cumstances,  the  injunction  may  be  extended  to  stay  trial, 
an  affidavit  that  the  plaintiff  in  equity  is  advised    and 
lieves,  that  the  answer  will  afford  a  discovery  material  to 
defence"*. 

In  the  Exchequer,    the  effect  of  an  injunction  i 
of  an  answer,   in   a  town  cause,  is  to  stay   all  proceedii 
at  law,  from  the  time  it  is  served,  until  answer  aud   fui 
order* :   Aud  it  is  of  equal  force  in  a  country  cause,    wbeo 
bill  is  filed  in  Michaelmas  or  Easter   Terrn^;  but  in   Hii 
and  Trinity y  which  are  issuable  terms,  there  is  a  clause  in 
injunction,  that  if  issue  is  or  can  be  joined  in  the  action, 
plaintiff  at  law  may  proceed  to  trial  thereof;  but  is  not 
enter  up  judgment,  or  sue  out  execution  thereon' :  And  tl 
fore,  in  these  terms,  if  the  plaintiff  at  law  has  so  far  proci 
in  his  action,  as  that  he  can  join  issue  therein,  in  that  case 
is  permitted  to  go  to  trial  at  the  following  assizes,  and  the  i 

■aStr.  1194.  •Fowl.  Pr.  Excheq.  i  V.ajo^Ji 

*  16  Vet./nv.  141.  »S9- 

•  Id.  ibid.  '  Id.  a6o. 
'  ld%  aao«  aaj.  '  Id.  a49« 
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ion  only  stays  judsfment  and  execution.  But  thoogh  this 
e  ordinary  practice  of  th;?  court,  yet  cases  do  occasionally 
.  especially  in  matters  of  title  and  discovery,  where  the 
will  restrain  the  trial  at  law  till  after  answer*.  An  in- 
ion  npon  the  merits,  in  both  courts,  operates  as  a  stay 
I  further  proceedings  in  the  cause,  from  the  time  it  is 
ed\ 


wl.  Pr.  Excheq.  260.  and  tee  i         ^  See  farther  u  to  the  nature  and  ef- 
.  56 1 .  fa, J  and  the  cases  there    fea  of  an  injunction^  Com.  Dig.  tit. 

Chancery f  D.  8«  &c. 
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Of  Impaalance^  and  Timk  far   Plrading  ;  and 
Notice  and  Rule  to  plead,  and  Demand  of  a  Pu 

THE  plaintiff  having  declared,  the  defendant  is  all 
certain  time  to  prepare  for  his  defence ;  and  tba 
with,  or  without  an  imparlance. 

Imparlance  is  said  to  be,  when  the  court  gives  a  pari 
to  answer  at  another  time,  without  the  assent  of  th 
party* ;  and  in  this  sense,  it  signifies  time  to  reply,  rejc 
rejoin,  &c.     But  the  more  common  signification  of  im[ 
is  time  to  plead^ :  and  it  is  either  generally  without  sav 
exception  to  the  defendant,  which  is  always  to  anothei 
or  special^  which  is  sometimes  to  another  day  in  tli 
term*,  with  a  saving  of  all  exceptions  to  the  writ, 
count ;  or  of  all  exceptions  whatsoever :  which  latter  i 
a  general  special  imparlance^     The  general  imparlau 
course,  where  the  defendant  is  not  bound  to  plead  tl 
term  \  but  a  special  imparlance  is  not  allowed  without 
the  court,  in  the  King^s  Bench' :  In  the  Common  Plea 
ral  imparlances  are  entered  of  ^course  by  the  attomies 
is  a  rule,  that  *'  all  attomies  and  clerks  do  duly  enter,  < 


*  Com.  Dig.  tit.  Pleader^  D.  i.  Pleader^  D.  z. 

^  2  Mod.  6a.  ft  Show.  310^  Barnes,  '  For  an  account  of  the  diffi 

346.  t  Saund.  t.  (a).  of  mfuurhuicesf  when  and  ho^ 

*  Hardr.  365.  1  Lutw.  46.  xft  Mod.  and  what  may  or  may  not  be 
$19.S.C.  Gtlb.C.  P.t83.  ftiz.  4Bac.  eachof  them,«ee2  Saond.  i.j 
Abr.  s;,  8.  3  Bkc.  Com.  301.  on  Pleading,  i  V.  p.  420,  ^D 

'  6  Mod.  ftS,  Rep*  1094. 

*  M  8. 10  Mod.  127.  Com.  Dig.  tit.  <  R.  £.  5  Ann.  K.  B. 
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be  eotered,  imparlances  or  incipilurs  in  all  causes,  according 
the  ancient  nsage  and  custom  of  this  court ;  and  that  the 
Ht  of  entering  an  imparlance  or  incipiturf  in  every  cause 
erein  imparlances  ought  to  be  entered^  shall  be  a  sufficient 
se  for  the  defendant  to  have  a  further  imparlance  of 
rse'/*  A  q)eeial  imparlance,  in  that  court,  may  be  granted 
:he  prathanotarieSf  so  as  to  enable  the  defendant  to  plead 
batement,  within  the  first  /our  days  of  the  next  term  after 
delivery,  or  filing  and  notice  of  declaration**.  But  a 
rial  imparlance,  saving  all  exceptions  to  the  jurisdiction, 
lot  be  entered  without  leave  of  the  courF. 

^fter  a  general  imparlance,  the  defendant  can  only  plead  in 
of  the  action"* ;  and  cannot  regularly  plead  to  the  juris- 
ion  of  the  court"*,  in  abatetnenCf  or  a  tender  and  touts  temps 
rt.  It  is  then  also  too  late  to  claim  conusance^,  or  demand 
r   of  a  deed^  &c.     After  a  special  imparlance,  the  defend- 

may  plead  in  abatement',  though  not  to  the  jurisdiction 
he  court^.  And  where  the  defendant  pleaded  a  misnomer 
abatement,  aflter  an  imparlance,  thus ;  **  And  A.  B.  who 
I  arrested  by  the  name  of  A.  G.  comes,  &c.'*  the  court 
one  case  held  this  to  be  tantamount  to  a  special  imparl- 
«* :  But  this  case  has  since  been  over-ruled,  by  a  subse* 
m%    determination'^.     After  a  general  special  imparlance, 

defendant  may  not  only  plead  in  abatement  of  the  writ, 
I,  or  count,  but  also  privilege f  which  is  a  plea  to  the  person 
the  defendant,  affecting  the  jurisdiction  of  the  court*. 
e  defendant  was  not  formerly  allowed  to  plead  a  tender 


VL  T.  21  Car.  II.  ng.  2.  C.  P.  and  ^  2  Saund.  t.  (2). 

R.  M.  1654.  f  14.  C.  P.  *  X  Blac.    Rep.  ji.    x  Wiii.  261. 

Pr.  Reg.    1.  Cat.   Pr.  C.  P.  78.  S.  C. 

net,  224.  S.  C.  Id.  334.  ^  4  Durnf.  Sl  East,  j20« 

s  Blac  Rep«  X094.  *  x  Ler.  ;4.  Hard*  36$.   i  Lutw. 

4  Bac  Ahr.29.  GOb.  C.  P.  184.  46.  12  Mod.  $29.  S.  C.  Gilb.  C.  P. 

P«ii,  Chap, XXV.  185.2x1. 

Poitf  Chap.  XXII.  "  S  Mod.  335. 

X  Lutw.  6« 
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and  touts  temps  prists  after  any  kind  of  imparlance^;  i 
reason  assigned  was,  that  by  craving  time,  he  admitted 
not  ready,  and  so  falsified  his  plea.  But  it  is  now  settl 
a  plea  of  tender,  being  an  issuable  plea^,  may  be  plead 
imparlance^,  as  well  as  before ;  though  for  avoiding  tb 
sistency  above-stated,  it  must  always  be  entitled  of  t 
term  with  the  declaration^ :  and  where  it  is  pleaded 
imparlance,  a  judge's  order  mnst  be  obtained  in  the 
Bench,  or  treasury  rule  in  the  Common  Pleas,  for 
plead  it  as  of  the  preceding  term'. 

If  the  defendant  plead  in  abatement  after  a  genera 
lance,  or  to  the  jurisdiction  of  the  court  after  a  specia 
lance,  the  plaintiff  may  sign  judgment^,  or  apply  to  t 
by  motion  to  set  aside  the  plea^;  or  he  may  demur  the 
alledge  the  imparlance  in  his  replication,  by  way  of  e 
but  if  the  plaintiff,  instead  of  taking  any  of  these  adv 
reply  to  the  special  matter  of  the  plea,  the  fault  is  cure< 

In  the  King's  Bench,  the  defendant  was  formerly  al 
imparl  to  the  term  next  after  the  return  of  the  proces 
the  proceedings  were  by  original^  upon  a  habeas  corpt 
against  attomies  or  other  privileged  persons,  or  against  j 
in  custody  of  the  marshal"".     On  proceedings  by  origin 


*4Bac.  Abr.  28.  Gilb.  C.  P.  184.  «  6Durof.  &  East,  373. 

Sty.  P.  R.  465.  2  Lil.  P.  R.  37.  I  Sid.  »"  Sty.  P.  R.  465,  3  Itut 

36$.   2  Mod.  62.    2  Salk.  622.    i  Ld.  Barnes,  334.  x  Wils.  261.  i 

Rayro.254.Carth.413,  14. S.C.  I Lutw.  5/.  S.  C.   Green  v.  Slmnusi 

238,  9.  R.  E.  5  Ann.  (a).  R.  T.  5  &  Geo.  III.  K.  B.  6  Dumf.  & 

6  Geo.  II.  (4).  K.  B.  2  Bos.  &  Pul.  384.  2  Maule 

*•  Post^  485.  >  I  Lutw.  23.  3  Inst.  Cler 

*Dyer,  300.    Freem.  134.    i  Saund.  '  i  Vent.  236.  and  see  s 

33.  (2).  2  Saund.  2.  (2).  (2). 

*  I  Bur.  59  .  1  Skin.  2.  but  see  8  Mod. 

^Bamies,  343.  351.  355.  357.  359.  ""R.  M.   5  Ann.  III.   ( 

361.  and  see  iH.Blac.  369.  Gilb.  K.  B.  310.  Gilbi  C.  ] 

'4  Dumf.  &  East,  520.  and  see  7  4Bac.  Abr.  27. 
Dumf*  &  East,  298. 447.  fdj. 
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ere  laid  in  London  or  Middlesex,  and  the  defendant 
before  the  last  return  of  the  term ;  or  if  the  action 
in  any  other  county ^  and  the  defendant  appeared  the 
ti  of  Hilary  or  Trinity  term,  or  before  the  third  return 
ielmas  or  Easter  term;  no  imparlance  was  allowed, 
consent  or  special  rule*.  So  upon  a  habeas  corpus, 
e  in  Michaelmas  or  Easter  term,  if  the  declaration 
vered  before  the  third  return,  the  defendant  was  not 
o  an  imparlance^  And  where  the  proceedings  were 
ainst  attornies  or  other  privileged  persons^  or  against 
in  custody  of  the  marshal^  the  defendant  was  bound 
without  any  imparlance,  the  same  term  the  declaration 
^ered,  if  delivered  /our  days  exclusive  before  the  end 
rni.  Afterwards,  the  time  was  narrowed  for  pleading 
ititat,  &c.  and  it  became  a  rule,  that  where  the  cause 
was  specially  expressed  in  the  process,  the  defendant 
lot  have  liberty  of  imparling,  without  leave  of  the 
ut  should  plead  within  the  time  allowed,  by  the  course 
:ourt,  to  defendants  sued  by  original  writ*.  And  at 
:  was  determined^  that  even  upon  a  special  capias  by 
the  defendant  should  not  be  obliged  to  plead  sooner 
m  a  common  latitat. 

ormer  distinctions  upon  this  subject  being  thus  gra- 

bolished,  it  is  now  settled  in  the  King's  BenchS  that 

cases  where  the  defendant  has  appeared,  and  filed 

bail^  or  put  in  and   perfected  special  bail,  or  the 

has  appeared  and  filed  common  bail  for  him  according 

atute,  and  the  declaration  is  delivered,  or  filed  and 

lereof  given,  four  days  exclusive  before  the  end  of  the 

which  the  writ  was  returnable,  if  the  venue  be  laid  in 

or  Middlesex,  and  the  defendant  live  within  twenty 


1654.  $  1$.  K.  B.  see  R.  M.  5  Ann.  III.  fsj.  K.  B. 
1. 1.  2  Salk.  515.  I  WUs.  154.       <i  R.  H.  a  Geo.  IL  K.  B. 
Durnf.  &  Eatt,  752.  ^  R.  M.  5  Ann.  rqr.  3.  K.  B. 

.   $17.  6  Mod.  17$.  R.  £.        ^  I  Str.684. 
LIU.  §  3.  (aj.  K.B.  and       >  R.T.  5  &6  Geo.U.  K.B. 
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miles  of  London^  the  declaration  should  be  delivered  tt 
absolutely^  with  notice  to  plead  within ybur  days*;  or  in  c« 
action  lie  'aid  in  any  other  county^  or  the  defendant  live  i 
twentv  miles  fron)  Londoitf  within  eight  days  excluiiwf 
the  delivery  or  filing  thereof  j  and  the  defendant  must  ] 
accordin^lvy  without  any  imparlance:  or  in  default  tbi 
the  plaintiff  may  sign  judgment." 

Where  the  defendant  has  not  appeared,  or  filed  bail,  th< 
in  the  King's  Bencl^  we  have  seen"^,  is,  that  ^'  upon  all  pr 
«'  returnable  before  the  last  return  of  any  tenn,  whei 
^<  a£Bdavit  is  made  and  filed  of  the  cause  of  action,  the  ] 
*^  tiff  may  file  or  deliver  the  declaration  de  bene  esse,  f 
'^  return  of  such  process,  with  notice  to  plead  in  eight 
"  exclusive  after  the  filing  or  delivery  thereof;"  being  the 
time  as  is  allowed  for  the  defendant  to  appear  and  file  con 
baiK:  and  '<  if  the  defendant  do  not  file  common  bail 
^*  plead  within  the  said  eight  days,  the  plaintiff,  having 
^'  common  bail  for  him,  may  sig^  judgment  for  want 
'^  plea'.''  But  if  the  declaration  be  not  filed  until  qfU 
return  of  the  process,  the  defendant  has  eigJU  days  to  ] 
from  the  time  of  filing  it,  whenever  it  may  he^.  And  *^ 
all  such  process,  where  an  afifidavit  is  made  and  filed  o 
cause  of  action,  the  declaration  may  be  filed  or  deli' 
^*  de  bene  esse,  at  the  return  of  such  process,  with  notice  to  ] 


€t 


C€ 


*  If  the  dedaratioD  be  deliyered  or 
filed,  with  notice  to  plead  within  ihe  first 
fcrix  days  of  tenn,  the  defendant  has  aD 
the  morning  of  the  Jiftk  day  to  plead ; 
and  judgment  cannot  be  signed,  for  want 
of  a  pies,  till  the  opening  of  the  office  in 
the  afternoon  of  that  day :  But  in  any 
other  part  of  the  term,  if  the  defendant 
do  not  plead  within  the  four  days,  the 
plainti£F  may  sign,  judgment »  ia  the 
aommg  of  xht  JSftk  day.  Sktj/kJkiu^i. 
MacimA,  £.  3;  Geo.  IIL  K. B. 

^  »  Manle  ac  SeL  s66. 

•n.T.  5  «t  6  Ceo.  II.  faj.  K.B. 


•*  R.  T.  22  Geo.  III.  K.  B.  a 
the  former  rule  of  M.  10  Geo.  11 
2.  K.  B.  jfnie,  465. 

•  Id,  (a).  The  days  in  this  c 
both  excbuive:  therefore^  if  not 
declaration  be  served  on  the  i  ith, 
ment  cannot  be  signed  till  the  20t 
Cur.  M.  46  Geo.  III.  K.  B. 

^  jfttie^  246.  .  . 

<  R.  T.  22  Geo.  III.  K.  B.  a 
the  former  rule  of  M«  10  Geo.  I 
2.  K.B.  jinte,  46$..  J    ^ 

^  I  Bur.  $6.  Ddain  and  Jbt^ 
to  Geo.  IIL  K«  B* 
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mfomr  days  after  the  filing  or  delivery,  if  the  aetion  be  laid 
in  Lomdan  or  MiddlegeXf  and  the  defendant  live  within  twenty 
miles  of  Idmdom^  and  in  e^ht  days,  if  the  action  be  laid  in 
any  other  county,  or  the  defendant  live  above  twenty  miles 
from  Lomfen*/*  being  the  same  time  as  is  allowed  for 
eading,  where  the  declaration  is  delii^ered  or  filed  ab^olutefy^: 
d  ^  if  the  defendant  put  in  bail,  and  do  not  plead  within  snch 
times  as  are  respectively  before*raentioned,  judgment  may 
be  signedV*  But  in  all  the  foregoing  cases,  the  declaration 
Mild,  be  delivered,  or  filed  and  notice  thereof  given,yatir  days 
DiKfft^  before  the  end  of  the  term,  a  rule  to  plead  duly  en- 
tod,  and  a  plea  demanded,  when  necessary^.  In  bailable 
Boos  however,  the  defendant  cannot  regularly  plead  in  bar, 
til  the  bail  are  perfected ;  and  if  he  plead  before,  his  plea 
ij  be  considered  as  a  nullity,  although  the  bail  afterwards 
W<y<. 

r 

In  the  Common  Pleas,  it  is  a  rule,  that  *^  upon  all  process 
tamable  the  firsts  $econd  or  third  return  of  any  term,  if  the 
^tiff  declare  in  London  or  Middlesex^  and  the  defendant 
S  within  twenty  miles  of  London^  the  defendant  shall  plead 
ihin  four  days  after  such  declaration  delivered,  with  notice 
plead  accordingly,  without  any  imparlance;  and  in  case  the 
intiff  declare  in  any  other  county,  or  the  defendant  live 
ive  twenty  miles  from  London^  the  defendant  shall  plead 
thin  eight  days  after  the  declaration  delivered,  with  notice 
|rfead  accordingly,  without  any  imparlance;  and  that  all 
h  declarations  may  be  delivered  de  bene  esse^  :*^  which  rule 
p  extended  by  a  subsequent  one',  to  process  returnable  the 
I  retam  of  any  term ;  provided  the  dedaration  be  filed  op 


K.  T.  Z2  Geo.  III.  K.  B.  tnd  <cc        '4 Darnf.  &  Eait,  ij9. bat  aee  2  East, 

fcmer  rule  of  M.  10  Geo.  II.  Reg.  406. 1 1  East*  4x1. 
1^  B.  j/au,  465.  «  R.  T.  8  Geo.  IIL  C.  P.  a,  Wils. 

M4iir,479i  8o.  381.  and  see  the  former  rules  of  H.  9 

|L  T.  5  ac  6  Geo.  IL  (iJ.  R.  M.  Add.  reg.  2.  M.  &  E.  3  Geo.  II.  C.  P. 
ko.  IL  jRi^. 2.  R. T. 22  Geo.  III.        '  R.  H.  3$  Geo.  IIL  C.  P.  ;l^. 

jL  jBlac.o#/.  edl  55U 
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delivared  on  the  day  o^uch  returot  or  on  the  day  Best 
rach  return,  in  case  the  rame  shall  not  happen  oo  a  Skmiajff 
which  case  the  plaintiff  shall  have  the  whole  of  the  day  falbm 
to  file  or  deliver  such  deblaration  as  aforesaid  :  And  it  ii  f« 
ordered,  that  <<  the  rules  now  in  force,  respecting  the  tioMii 
declaring  and  pleading*  upon  any  procns  retairaeble  the 
second  or  third  return  of  any  term,  shall  also  extend  to'i 
fourth  return  of  Easter  term""."  If  the  declaration  be  filcdi 
bene  tsse^  on  the  essoin-day  of  the  return  of  the  Writ,  the 
dant  is  entitled,  in  the  Common  Fleas,  to  eight  days  tit 
plead ;  and  the  defendant  must  plead  in  that  time^  altl 
the  rules  of  the  office,  no  person  is  allowed  to  seaif^ 
declaration,  till  the  first  day  in  full  term^  But  if  the 
tion  be  filed  after  the  essoin  day,  and  on  or  before  the  ap| 
ance  day,  the  defendant  is  entitled  only  to  four  days,  tsi 
compnted  from  the  appearance  day ;  or  if  it  be  filed  %!kat^ 
appearance  day,  then  to  four  days  from  the  time  of  deli?i 
And  the  days  are  reckoned  inclusively  in  that  coort ;  so 
a  declaration  be  filed  or  delivered  on  the  ^r^rl,  with  n< 
plead  'mfour  days,  the  plaintiff  is  entitled  to  sign  jadgmi 
want  of  a  plea,  on  the  opening  of  the  office  in  the  aftei 
i\\cjiflh  day. 


When  the  process,  in  tlie  King's  Bench,  is  returnable 
last  return  of  the  terui'^ ;  or,  in  the  Common  Pleas,  where  i| 
returnable  on  that  return,  and  the  declaration  is  not  fill 
delivered  on  the  retnrn-day,  or  on  the  day  followiog* ;  or 
the  process,  in  either  court,  is  returnable  before,  but  the 
ration  is  not  delivered,  or  filed  and  notice  thereof  givea^ 
days  exclusive  before  the  end  of  the  term^^  the  defendanli| 
completely  in  court,  is  entitled  to  an  imparlance ;  and 
plead  within  the  Jirst  four  days  of  the  next  term,  provided 


•  R.  U«  3S  Gc<K  III. C.  P.  2  H.Biac  xo  Geo.  II.  n^.  2.  IL  T.  21 
fc/.  cJL  j^i.  K.  B.  ^ 

^  I  Tiunt.  22.  «  R.  H.  35  Geo.  lit.  C.  P.  s 

*  2  Bfac.  Rcpi  1243*  ^'*  ^*  5ti* 
<  R.  T.  5  &  6  Geo.  II.  (S).  R.  M.        '  R.  T.  5  &  6  Geo.  U.  (tj.i^ 


m 


TIMB  FOE  FLSAAING,  fcc. 


4S3 


.hm  he  dfalivered,  or  filed  aod  notice  thereof  gireD^ 
tha  e«soia-d^  of  tkat  term :  otherwise  the  defendant  will 
hallowed  to  impM4  to  the  subsequent  term*.  But  if  a  writ  be 
the  la«k  day  of  one  terai,  and  the  defendant  do  not 
VhU  until  the  iourth  day  of  the  next,  he  is  not  entitled  to 
irlwice  to  the  third  term ;  the  foundation  of  wbieh  in, 
110  laohesean  he  imputed  to  the  plaintiff^  for  not  declaring 
the  defiHidaot  is  perfectly  in  oourt^.  And  for  the  like 
I9  if  a  writ  be  taken  out  against  two  defendants^  and  me 
.them  is  arrested,  or  served  with  a  copy  of  it»  in  the  term  of 
it  is  returnable,  but  the  other  cannot  he  met  with,  so  tliat 
»mes  necessary  to  take  out  another  writ  against  biin,  re- 
de in  the  next  term;  as  the  plaintiff  cannot  declare  till 
defendants  are  in  court,  they  are  neither  of  them  entitled 
iqpiparlance,  on  account  of  the  plaintiff's  not  decLiriog 
tbe  term  in  which  the  latter  defendant  is  arrested,  or  served 
procestf^.  So  when  a  defendant  removes  the  cause  by 
eeiyift  from  an  inferior  court,  and  the  plaintiff  does  not 
i  until  the  next  termi  the  defendant  is  not  entitled  to  an 
rlaoce ;  for  such  removals  being  in  general  considered  as 
\  it  would  only  be  adding  to  the  delay,  if  an  imparlance 
granted^.  And  it  is  not  usual  for  the  courts  in  any  case  to 
rule  for  an  imparlance;  but  when  the  defendant  is 
thereto,  he  takes  it  as  a  matter  of  course% 


fqnr  termf  have  elapsed  since  the  delivery  or  filing  of  the 

the  defoRdant  shall  have  a  whole  term's  notice  to 

l^  bfifose  judgment  can  be  entered  against  him',  unless  the 

JiliTebeenftayed  by  if^miction^,  or  privilege;  which  notice 


fUStOkh  lairmlm  II.    a  Saund.   i.  '6  Durnf.  A  East,  752.  but  see  2  Bos. 

bPal.i37.  ^iite.413. 

sDoraf.  Bl  Ban,  372.  s  Bot.ft  Pol.  *  PU&piv.Hardmgi^ T.  24Gco.IIL 

IL  i  Msriii*  587.  Thif  practice  bow-  K«  B. 

vsasvs  to  be  confined  to  caaes  where  '  Append.  Chap.  XIV.  f  4. 

^  ImMmuI  it  reqmred.  Per  Cur.VL  42  >  R.  T.  5  &  6  Geo.  11.  ("«;.  K.  B. 

kni.K.B.  ^  Id.  aid.  z  Bur.  660.  Doug.  71.   . 

-^  PerofiA  Saat,  3 72.  2  Boa.  ft  Pul.  2  Blac.  Bep.  784. 
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most  be  giTeo  heiore  the  easoin-day  of  the  term* :  and  i 
general  aolice  is  giTen  of  the  plaintiff's  intention  to  pro 
the  cause,  it  does  ncit  extend  beyond  the  term  ;  therefor 
to  plead  osay  be  entered,  and  judgment  signed,  in  thoTa 
Tb»  rule  was  established,  for  the  purpose  of  prevent! 
surprise  on  the  defendant,  after  the  plaintiff  has  lain 
terms,  withoot  proceeding  in  his  action;  and  therefore 
not  iHPP^y*  where  the  proceedings  have  been  delayed 
defendant's  reqnest% 

It  remains  to  be  observed,  within  what  time  the  de 
mnst  plead  after  changing  the  veniie,  demanding  oyetp 
a  bilt  ^  particmlarsj  or  atnending  the  declaration, 
changing  the  i?eiiiie,  the  defendant  must  plead  to  the  new 
as  he  should  have  done  in  the  other,  without  delay"*.  A 
delivery  of  lyer,  the  defendant  shall  have  the  same  time 
to  pleads  or  as  many  pleading  days,  as  he  had  when  he  del 
it* :  And  formerly,  if  ojfer  had  been  demanded  in  the  C 
Pleas,  after  the  rule  to  plead  was  out,  the  plaintiff  v 
bound  to  give  it ;  though  if  he  did,  he  could  not  have 
judgment  for  want  of  a  plea,  till  the  next  afternoon' :  bi 
as  will  be  iteen  hereafter,  the  demand  of  oyer  may  be  n 
thai  court,  as  well  as  in  the  King's  Bench,  at  any  period 
the  time  for  pleading  is  expired'.  In  the  latter  court,  a 
ilaui  ha!«  the  same  time  to  plead,  after  the  delivery  of  s 
pmikuimrs^  as  he  had  when  the  summons  for  it  was  retoi 
And  HI  iho  Common  Pleas,  the  plaintiff  cannot  sign  joe 
for  wiiiit  of  a  plea,  till  the  expiration  of  twenty  foar  boa 
%\\P  delivery  of  a  bill  of  particulars ;  though  the  time  for 
i\\^  hp  i  X(>ired,  and  a  demand  of  plea  given,  more  than 

•♦8|i\    1^*  %^.%it.imir0.  Bancs,  23?.»S4^Ca».Pr.  C.I 

V  4  Um«».  A  B«*  40-  '43-  S.  C.  8  Dymf.  i,  Eut.  3 j< 

V  I  IW^\  A  lUn,  S  JO-  "^  "^  *  '  ^''  ^^«-  300.  Cat.  Pr.  C 
ttUv  HvT.  ^(v*  ^-  ^-  ?""*  *^  ^  73-  9^-  ft'  I 

*  R.  M.  |^U^  f  5-  *•  B.  R.  M.  Barnes,  329.  S.C. 
,.    .^^^M\  ? Barnes.  a68.  326,  7.  »  . 

-KT    x*oOto^M-f*;-  K.B.  2Bo..&^uI.379. /»WiCb» 
m%  htcw  R««*  »8.  s<XH  301,       ^  13  East,  508* 
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ff  hfonn  before  that  time*.  So,  in  that  court,  aftei^  the  time 
pleadiiig  is  expired,  but  before  judgment  signed  against  the 
iwidant,  if  tlie  court  on  his  application  stay  proceedings,  till 
I  plaintiiF  g^ve  security  for  costs,  to  be  approved  by  the  pro- 
Rwlary,  the  plaintiff,  though  he  give  security  instanterf  which 
iccepted  bj^the  defendant,  is  not  at  liberty  to  sign  judgment 
fare  the  opening  of  the  office  on  the  next  morning^.  In  the 
b|f  8  Bench,  if  the  plaintiff  amend  his  declaration  the  same 
noj  the  defendant  shall  have  two  days,  exclusive  of  the  day  of 
lendment,  to  alter  his  6rst  plea,  or  plead  de  twvo^ ;  but  if  the 
sandment  be  made  in  a  subsequent  term,  the  defendant  is 
lUed  to  a  new  four-day  rule  to  plead*' :  And  in  the  Common 
hss,  it  seems  that  such  a  rule  is  in  all  cases  necessary  to  bo 
tm  bj  the  plaintiff,  on  amending  his  declaration*. 

if  the  defendant  be  not  prepared  to  plead,  by  the  expiration 
Mm  time  allowed  him  for  that  purpose,  his  attorney  or  agent 
Ndd  take  out  a  9umwion$f  and  obtain  an  order  for  further 
pafi  which  may  be  repeated  if  necessary.  And  in  trover  for 
^•ds,  where  the  defence  was,  that  they  had  been  wAA  by  the 
fiBitiff,  the  court  of  King's  Bench  gave  the  defendant  time  to 
ImmI,  in  order  that  he  might  obtain  a  discovery  from  the  court 
iCbancery^  So  where  the  plaintiff,  being  indicted  for  febny, 
a  banker  for  money  he  had  paid  him,  which  was  surmised 
the  produce  of  the  felony,  the  court  of  CSommon  Pleas,  on 
gave  the  defendant  time  to  plead  in  a  month  after 
triid  of  the  indictment^.  The  smnmons  shoold  be  regularly 
red  <ni  the  plaintiff's  attorney  or  agents :  and  when  taken 
9iid  made  returnable,  before  the  expiration  of  the  time 
^pl^adii^,  it  is  a  stay  of  proceedings,  pending  the  appl|ca«» 


Z  Hew  Rep.  C,  P.  361.  bift  tee  a        '  Append.  Qup.  XIV.  j  7,  8. 

I,  Jr  P^  36}.  uwfk.cotUra.  s  %  Durnf.  ft  Eait,  683.  and  aecffuii 

*  5  Bot.  ft  FvL  319.  mJmimtrairlx  v.  Wrighif  kwonil^  ^  5c 
'  s  Sir.  70$.  and  tee  R.  M.  10  Geo.   T.  15  Geo.  III.  K.B, 

Bgr*  >•  fiJ*  K^*  B*  ^4  Taunt.  81  Sf 

^  8  DonC  ft  East,  87.  <  ^tUg,  6a. 

•  9^  8be.  Rej».  785. 
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tion*;  bat  it  is  otherwise  when  taken  oot,  or  mn^  retWf 
after  the  expiration  of  the  time  for  pltediag;*.  And  til  fW 
a  summons  or  order  will  not  operate  as  a  stay  df  ptat^ 
where  the  object  of  it  is  collateral  to  the  tiirie  for  pfaltdfci 
to  discharge  the  defendant  out  of  custody,  on  &tittg  c<fti 
baili  &c.  -     . 

The  plaintiff's  attorney  or  a^nt,  on  b^ing  served  %it 
summons,  either  indorses  his  consent  to  an  ordisr  beiftg 
upon  it,  uttends  the  jndge,  or  makes  disftMilt.  In  the  fitut 
the  order  should  be  reg^ularly  drawn  up  tind  served ;  it  1 
held,  in  the  King's  Bench,  that  tke  ]^aiiiti#  i^  liM;  ben 
notice  an  order  for  tim^  to  plead  obteihtd  by  Vhd  dirfiidia 
it  be  not  drawn  up  nd  served;  bot  may  sigh  jn^iiieitt 
want  of  a  plea,  after  the  time  when  the  defendant  would 
be4n  boutid  to  pleads  if  no  Mch  order  bad  bcM  ttmi^.  ■ 
the  ComiQoa  Fleas,  a  coMent  iadorsed  on  a  judg^^s  sofe 
is  not  binding  im  either  party,  rnilest  the  ordisr  be  dra^ 
and  served  pursuant  thereto^.  If  tbe  phdntiff^t  artfoVm 
agent  taake  definult,  the  defotidafit's  atteritey  i#r  ligMt, 
waiting  kbt/nn  faoor\  shonM  take  out  a  '^deoM^vViMMioMi 
after  that  a  Mrd  (if  neiiessary),  wbtch  should  bft  VMpiK: 
served  and  attended  as  the  first :  And  if  diefanll  be  timde 
three  summonses,  the  judge^  on  afBdavit  tbene#f ^,  trfR  Mai 
order  ear  parte.  But  if  any  one  of  the  sodinioiises  h^  iMti 
tbe  judge  will  make  an  order  upom,  or  disehatge  it»  as  b 
cause.  Tbe  time  aUowed  b  reckoned  iMkmUfe  of  the  ij 
the  date  of  the  order,  Imt  Mclassee  of  the  dlirf  when  itexp 
and  therefore  where  an  order  for  a  neeh  wus  cfcited  tbe  l< 
itifciy,  judgment  signed  for  wast  of  a  pfea  on  the  ^d^  Wfis4l 


«  Say.  Rep.  t6j..  Burnet,  240.  252.  ^  7  £aft,  542. 

Ca«.  Pr.  C.  P.  137.  Pr. Reg.  29a*  S.  C.  *  4  Taunt  253. 

Bsrnei,  255.  Cat.  Pr.  a  P.  144.  S.C.  ♦  R.T.  35  Gco.III.  ^.R  ^ 

Barnes,  254. Cas.  Pk-.  C  P.  142.  Pr.  Rcg«  ^\'  Eait.  402.  R.  £,  ^3  Geo.  II] 

fiQ3.  S.  C.  Barnes*  273.  2  BIac«  Rep.  Imp.  C.  P.  283.  6itL. 

954.  2  New  Rep.  C.P.  169.  '  Append.  Ch;^  XIV.  J4^U 

•  Per  Cwr.  M.sS  Geo.  III.  K.B.  '2  H,  Blac.  35. 
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regolM*.  And  if  there  be  an  order  for  b.  month*  s  time  to  plead» 
m  mdentood  to  mean  a  lunar ,  and  not  a  calendar  month^. 
the  CominoB  JPleas,  if  a  summons  be  taken  out  for  time  to 
HMI9  and  the  defendant's  attorney  do  not  attend,  the  plaintiff 
iBt  get  the  summons  dischar^ed^  before  he  can  sig^  judg- 
m1^ ;  but  It  is  said  to  be  otherwise  in  the  Ring's  Bench"^. 

The  order  of  a  judge  for  time  to  plead,  must  be  served  in 
tie  mamomr  as  the  summons:  And  it  is  either  upon,  or 
Ihoiit  terms.  The  usual  terms,  when  the  plaintiff  is  in  time 
.fry  bis  cause,  are  pleading  issualiy^  rejoining  gratis^  and 
)Amf  short  notice  of  trial,  or  inquiry ;  but  if  he  be  not  in 
)tBj  then  the  terms  are  pleading  issuably  only :  And  where 
I  defendant  is  an  executor  or  administrator^  he  must  under* 
Ite  iMt  to  plead  any  judgment  obtained  against  him,  since 
Itiilie  for  pleading  was  out^;  for  otherwise  be  might  confess 
Igmettts  in  the  mean  time,  and  plead  them  in  bar  to  the 
tf  ntiff's  demand. 


Ab  issmahk  plea  is  a  plea  in  chief  to  the  merits';  upon  which 
ll'piaitttiff  may  take  issue,  and  go  to  trial' :  Therefore,  a 
la  in  abatement  is  not  an  issuable  plea** ;  nor  a  false  plea  of 
Ipnent  recovered^ ;  nor  a  plea  of  alien  enemy^  or  other 
tk  which  does  not  go  to  the  myerits^  But  a  plea  of  tender 
pbeea  deemed  an  issuable  plea"}  and  also  a  plea  of  the  sta- 


^lU^  r.  Montgomuyf  E.  s6   Geo. 
iC  P.  cMl  bf  G0M,  i.  in  2  H. 

I  Sar/  24$ j.  I  Blac.  Rep.  450. 
Land  see  2  H. Blac.  35.  i  Bos.  & 

479- 
Barnes,  240.  255.  Cat.  Pr.   C.P. 

f  0*  C. 

Imp.  C.P.  282. 

8  Bio4«  jfiA.  ttd  see  x  Bulit.  122, 

Xk^g  1.  GmU^  £•  51  Geo.  III. 

'.  Imp.  C  P.  283. 

r    Durnf.  5c  Eatt,    $30.    Barnes, 


265. 

•  s  Bur.  782.  Barnes,  263*  Gritty  on 
Pk^diog,  I  V.  p.  {os»  6, 

^  1  Bar.  59.  Baroe%  263, 

» X  Blac.  Rep.  576,  2  Wila.  11;.  3 

WJ!i.33- 
k  8  Durnf.  ft  East,  71. 

1  ^0%  T.  GanEner,  H.  24  Geo.  III. 
K.  B.  GUlet  V.  RUky,  C.  V.  and  see 
3  Bo».ftPal.  I7X. 

"•  I  Bur.  59.  Barnes, 263.  jr.H. Blac. 
369, 
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OF  IMPARLiANGE,  kc. 


*tate  of  liinitations%  or,  in  the  Kiog^s  Bench,  that  a 
Imnd  was  taken  for  ease  and  favour^.  As  to  demurren^ 
is  a  distinction  between  a  real  and  a  fair  demurrer,  and 
murrer  withont  good  cause^:  The  former  is  an  ksnable 
within  the  meaning  of  a  judge's  ordeH;  the  latter  is  not 
only  an  evasion  pf  it^.  But  where  the  defendant  was  ad 
that  he  had  substantial  ground  of  demurrer,  the  court  of  K 
Bench  set  abide  the  judgment  signed  as  for  want  of  a  plea^ 
terms^.  By  rejoining  gratis  is  meant,  rejoining  withou 
cemnK>n  four  day  rule  to  rejoin'.  And  in  the  Common  1 
tlie  plaintiff  having  tendered  an  issue  to  a  plea,  and  demti 
a  rejoinder,  when  the  defendant  was  under  terms  to  i 
gratis,  and  for  want  of  a  rejoinder  signed  judgment,  the 
held  the  judgment  regular;  but  set  it  aside  without  cosfa 
cause  the  plaintiff  might  have  added  the  simiUter  him 
Short  notice  of  trial  in  country  causes  must,  in  the  K 
Bench,  be  given  at  least  four  days  before  the  commission 
one  day  exclusive,  and  the  other  inclusive':  But  ii 
Common  Pleas,  two  days  notice  seems  to  be  sofficiei 
country  causes^ ;  as  it  is  also  in  town  causes,  in  both  a 
though  it  is  usual  to  give  as  much  more  as  the  time  will  t 
of.  The  defendant  however  is  not  precluded  by 
terms,  from  demurring  to  the  replication^  if  there  be 
caused 


When  the  defendant  is   under  a  judge's  order  to 


'3fDuni&&  Eastr  124. 
t.  aan((git  H.  a;  G«o.  lU.  C  P.  Imp. 
C.P.  30a.  I  Bbi.A  Pul.  aa8.  but  tee 
1  Biac.  Rep.  3$.  s  Wilt.  a^j.  Benson 
r.  Klf^t  H.  35  Geo.  III.  K.  B.  % 
Durof.  &  Eaiti  390.  tmtrm. 

^  I  Bur.  605. 

'  y  Bur.  1 7881  9. 

^  a  Str.    1185:  a  Blic.  Rep;  ^j.  3 
Wih,  530,  S.  C. 

*SA]r.  Rep.  88.    7  Ditfof.  A  £aa^ 


530.  i£a^  411.  Bamet»a7i.j 
Rep.  923.  a  Bos.  &  Pul.  446. 

'  7  Dumf.  A  East,  550.  i  Bss 
(a).  S.  C. 

s  BarDcSy  271. 

^  3  Bos.  ft  Fvl.  443, 

*  R-  E.  30  Geo.  III.  K.  B.  3 
ft  £ast9  66o. 

*  Pr.  Reg.  390.  Bamesi  301. 
»  R-T.  s  &  6  Geo.  U.  ^*> 

sStr.  1^185. 


OV  NOTICB  TO  PUBAD.  480 

■oaUy,  mod  pleads  a  plea  which  is  not  issuabUi  the  plaintiff 
Mj  consider  it  as  a  mere  nullityi  and  sign  judgment* :  And 
Aere  several  pleas  are  pleaded,  one  of  which  is  not  issuable, 
twill  iritiate  all  the  others^  So  where  a  defendant,  when 
order  to  plead  issnably,  puts  in  a  sham  demurrer  to 
of  the  counts  in  the  declaration,  and  pleads  issuably  to 
Ifarest,  the  plaintiff  may  consider  the  whole  as  a  nullity,  and 
1^  judgment  as  for  wantof  a  plea"".  But  where  it  is  doubtful 
Whether  the  fkea.  be  issuable,  the  better  way,  in  term  time,  is 
bmoTe  the  conrt  to  set  it  aside^ 

[Before  the  plaintiff  however  can  sign  judgment,  the  de- 

mt  must  have  notice  to  plead ;  and  uuless  he  be  bound  by 

of  court,  or  order  of  a  judge,  to  plead  by  a  time  therein 

a  ruh  to  plead  must  be  entered  in  all  cases,  whether 

defendant  have  appeared  or  not ;  and  where  he  has  ap» 

there  must  also  in  general  be  a  demand  of  plea. 

When    the  declaration  is  delivered  absolutely,  after  ap- 
ice,  a  Jiolice  to  plead  must  be  given'}  which  notice  seems 
to  be  necessary,  where  the  declaration  i»JUed  or  delivered 
bene  eiie,   or   conditionally';   though  this  was  formerly 
»ted  in  the  Common  Pleas\    But  it  is  not  necessary  that 
notice  to  plead  should  be  indorsed  on,  or  given  at  the  time 
delivering  the  declaration :  And  therefore,  where  the  de- 
;ioD  in  the  King's  Bench  was  filed  on  the  last  day  of  the 
ind  term  after  the  return  of  the  writ,  but  the  notice  to 
^ead  was  only  given  a  little  before  the  essoin  day  of  the  fol- 


i  ^  Fialfy  r.GanBmr,  H.  24 GeQ.  III.  67. 141.  8. C.  4  Ean,  571. 

IwB.  3  Bm.  &  Pill.  39$.  C.  P.  'R.  T.  s  ac  6  Geo.  IL  K.  B.  B.  Sit 

^  3  Dnnif.  Si  Eatt,  365.  3  Geo.  !!•  C.  P.  and  ite  Append.  Chap. 

^iEat^4iz«  Btmet,  314.  XIV.  j^  !• 

"-  ^  I  Bur.  S9.  a  Blac*  Rep.  724.  %  ■  R.  M.  10  Geo.  II.  Rtg.  %•  K.  B. 

^^nf.  9i  Etm,  399.  7  Durnf.  9i  Eaft»  R.  £•  3  Oeo.  II.  C.  P.  Barney  sjtw 

l^Bo.  I  Bot.  Jt  PiL  447*  3  Bot.  Sc  Pid^  30a.  t  New  R^.  C.  P.  213.  Append. 

"Ifcj.  7  Baal,  303.  Chi^.  XIV.  §  9,  3. 

*  B.  T.  s  ft  6  Geo.  XL  fhj.  K.  B.  ^  Baraet,  sa6»  7.  319.  i  Silt Pt.S39. 
%*•  Bqr.   t90,  91.  Cas.   Pr.  C.  P. 


4M  ot  rm  ujjtx 

lowing  term,  the  erart  tieM  it  to  be  mM  enough*  the  m 
certifying  it  to  be  the  practice^.  So  in  the  Common  I 
where  a  declaration  was  delivered  withocrt  a  notice  to  p 
and  some  time  afterwards  a  notice  in  writing  was  given  b 
defendant,  who  lired  abore  forty  miles  from  Idmdimf  to  ( 
in  eight  days,  this  was  held  to  be  a  good  deelarsftion,  a 
good  notice  to  plead,  although  it  was  not  given  n/^  the  tin 
the  delivery  of,  or  written  on  the  back  of  the  declaral 
And  in  die  latter  court,  it  has  been  holden,  that  if  a  d 

ration  be  indorsed  **  to  plead  in /*  it  most  be  ni 

stood  to  mean  within  the  number  of  days  allowed  by  the 
of  the  courts 

The  rtffe  to  plead  is  the  order  of  the  court' ;  and  ma 
eutered,  on  a  precipe,  %ith  the  clerk  of  the  rules  in  tlie  K 
Bench,  or  secondaries  in  the  Common  Pleas,  at  any 
after  the  dtlrvery,  or  6Kng  and  notice  of  the  dedaratto 
term  time ;  or  if  the  declaration  be  delivered,  or  filed 
neCicie  given,  four  days  ejrdnsive  before  the  end  ^  the  \ 
tke  rale  to  plead  may  be  entered  at  any  time  during  the 
fimr  days  srfter  term.  And  in  the  Common  Fleas,  a  sumi 
fer  farther  time  to  plead,  not  attended  by  the  party  takii 
o«rt,  does  not  waive  the  necessity  of  a  role  to  piead*. 
clerk  of  the  mles^  or  secondaries,  will  accept  a  rule  to  p 
on  the  tMKfk^  day ;  but  such  rule  cannot  be  entered  until 
first  day  of  term^.  And  Sunday  is  a  day  within  this  i 
UflAess  ift  be  the  kst*.  The  entry  of  rules  to  plead  and  re 
a»d  all  other  rales  of  any  of  the  courts  of  law  at  WestnM 
not  issued  or  delivered  out  by  the  clerk  of  the  rules  or  o 
officer,  to  the  party  obtaimng  it,  but  which  shall  be  eal 
in  the  bo#b§  hept  by  the  cterk  of  the  rules  or  other  ofRcer 


-"^ 


•  5«w.  i4ja.  '  Ow.Pr.  C.  P.68. 

*  s  Wii.  137.  fa  Silk.  624.  I  Sir.  86.  Hffi 
si tst.  U  Pitl.  563.  QtmckendoHy  M.  $0  Geo.  HI.  K*  I 
Append.  Chap.  XIT.  j  j.  Ewt,  »;».  (h). 
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TO  PLVAD.  491 

It  pnrpoMi  m.  ckurged  with  a  stamp  duty  of  half  a  crown, 
the  fg&umnA  sUmp  acts*. 

Alieieatif  there  were  two  rales  given  in  the  Ring^s  Bench, 
4ay«  each ;  the  first  ad  respondendum,  the  second  ad 
peremptari?.  These  were  afterwards  converted 
le  one  eight  day  rale* :  but  now,  /our  dnjn  only  shall  be  a1- 
ired  tlie  defendant,  in  either  court,  from  the  time  of  g^ing 
J  tale  to  plead';  which  four  days  expire  before,  with,  or  after 
e  time  for  pleading.  If  they  expire  before,  the  plaintiff  must 
lit  tiH  the  eKpiwtion  of  the  time  for  pleading,  before  he  can 
1^  judgment  for  want  of  a  plea :  But  if  they  expire  with  or 
ker  that  time,  the  plaintiff,  in  the  King^s  Bench,  is  at  liberty 
letg^  his  judgment,  the  day  aftier  the  rale  for  pleading  is  ont : 
I^^Aetlanitien  having  been  regnlarly  delivered  or  filed,  and 
I*  ittottiiarit  «r  Ills  agent  being  eahed  upon  for  a  plea*.  Iti 
ll  Ceimtioa  Ptose,  jedgment  camrat  be  signed,  for  want  ef  a 
|Mk,  till^e  epenki^  ef  IheeAee  in  the  afkeraoon  of  the  nett 
|f  aHertlie  rate  te  plead^  or  day  given  by  a  jodgc/^s  orSer 
pttne  «e  plead>,  is  expired.  Bitt  H  a  rale  to  plead  exph<^ 
fk  dlt!$  ^i(M^  pHdkmip  m  on  'die  JPkf^icofnm,  &c.  the  de- 
Mtot  -is  beUHdtb  plead  en  or  before  ttMt  day ;  and  if  he  do 
k  jMtljgUitnt  tMy  ht  signed  on  the  next  Aftf". 


IPlQiAi  a^Mde  le  plead  fms  been  once  erftered,  and  the  cause 
taikiMtt  te  andClferterai,  wKhetit  any  ftrrCber  proceeding, 
HkW  ¥<ide  te  jHutd  shouM  regularly  be  erftered  in  that  term, 
entitle  the  plaintiff  to  sign  judgment,  in  the  Ring*s  Bench ;: 
*  in  that  aQai%  all  jadgoMntis  nuist  be  enterad  the  same  term 
which  rules  are  given*.     Bat  in  Common  Pleas,  if  a  judge 


'  48    Om.  hi.  c  149.  &ML  Vkn  « R.  H.  «'Gco.  II.  R^.  3.  K.  B. 

f  IIL  (S  Osa;  HI.  c.  144.  Siked.  'Cat.  Pr.  C.P.  5$. 

rt  U.  f  ID.  >  Id.  67.  Pr.  Reg.  a8  7.  8.  C 

^  Vidisa't  Intrmi.  II.  t  Sallu  $17.  ^  s  H.  Bhc.  6r6. 

WJJbU.  i^ilb.   K.  B.  318.   I  Msuleft  Set. 

«  R.  T.   X  Geo.  II.  K,  B.  ft  Str.  478. 
92. 


^2  OV  THE  DEMANII 

] 

give  time  to  plead  till  the  first  day  of  the  next  tenn,  tin  ^ 
platDtiff,  when  the  time  is  expired,  may  sign  judgment  for. 
want  of  a  plea,  without  giving  a  new  rule  to  plead\    Wbei 
thie  declaration  is  amended  in  the  King's  Bencbj  if  a  ndeti^ 
plead  be  entered  the  same  term  the  amendment  is  m: 
though  before  such  amendment,  it  is  sufficient^;  otherwise 
new  rule  to  plead  must  be  entered.     But  in  the  Common  Pli 
we  have   seen"",    the  defendant  is  entitled    in  all  cases, 
amending  the  declaration,  to  a  new  four  day  rule  to  p] 
And  where  the  plaintiff,  after  giving  a  rule  to  plead,  has 
delayed  by  injunction^  he  may  sign  judgment  in  either 
after  the  injunction  is  dissolved,  without  a  new  rule''. 

The  demand  of  plea  is  a  notice  in  writing  from  the 
tiff's  attorney* ;  and  except  where  the  defendant  is  in  ci 
of  the  sheriff^ f  or  warden  of  the  Fleets  or  bound  down  by 
judge's  order  for  time  to  plead^  must  be  made  in  every 
where  the  defendant  has  appearedi,  or  put  in  bail :  And  in 
Common  Pleas,  a  demand  of  plea  is  necessary,  afker  an 
pearance,  though  the  defendant  has  not  taken  the  decl 
out  of  the  office^.    In  country  causes,  the  demand  of 
must  be  given,  in  that  court,  to  the  agent  in  town^  if 
be  one;  or  if  not,  to  the  attorney  in  the  country"' :  and  wh( 
the  defendant  was  beyond  the  seas,  and  his  attorney  dead, 
rule  was  made  absolute,  that  a  demand  of  plea  in  the  oi 
should  be  hufficient ;  upon  affidavit  of  service  of  a  rale  to 
cause  on  PQ^  of  the  defendant's  bail,  and  that  the  other 
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*  Cat.  Pf.  C.  P.  (;.  Pr.  Reg.  290.  R.  M.  x  Geo.  II.  rtg.  %.  C.  P.  Pr. 
Bamct,  243.  )S.  C.  Cst.  Pr.  C.  P.  141.  s8o. 
S  P.  '  I  Damf.  &  East,  591.  6  UmL^ 

^2  Salk.  517,  1 8.  $20.  R.  M.   10  Ea8tiS24.  Jtnu,  ^40. 

Geo.  II.  Rig.  z.  (^).  K.  B.  TMt  v.  'Imp.  G.  P.  sSi.  As^  $59. 

EdmmuUf  T.  35  Geo.  III.  K.  B.  ^4  East,  571.  i  Taunt.  558. 

*  Anie^  48$.  >  I  Wilt.  134.  t  Bot.ac  PaL  341. 
'2  Bur.   660.  Dong.    71.    Baroet,  '^  1  Bot.  &  Pol.  74U 

d^S.  Pr.  Reg.  26.  9.  C  2  Bh^*  Rep.  <  Imp.  C.  P.  281. 

784.  .tfjilr,474,  5.  rPr.Rffg^sau 
;  Append.  Chsf.  XIV.  j6.uA  9^ 
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ot  to  be  foand*.  In  the  King's  Bench,  a  demand  of  plea  may 
le  made  at  the  time  of  delivering  the  declaration^  and  indorsed 
Iteroon^ :  but  in  the  Common  Pleas,  it  must  be  made  after 
iMlaration  delivered,  and  rule  to  plead  given ;  a  demand  of 
lea  indorsed  on  the  declarations  or  made  before  the  rule 
p  plead  is  given*,  being  deemed  insufficient.  And  it 
IMHWt  be  made  in  either  court,  before  the  defendant 
pm  appeared';  and  after  the  plaintiff  has  entered  an  ap- 
Murance,  or  filed  common  bail  for  him,  according  to  the  sta- 
Itte*,  or  where  the  defendant  is  in  custody  of  the  sheriff*^,  or 
^ftrdeoi,  or  bound  down  by  a  judge's  order  for  time  to  plead^ 
I  demand  of  plea  is  unnecessary.  So  where  the  defendant 
pots  in  a  plea  which  is  considered  as  a  nullity,  as  a  plea  in 
of  a  term  subsequent  to  the  declaration,  without 
imparlance',  or  the  plea  of  nan  assumpsit  in  an  action  of 
it  operates  in  general  as  a  waiver  of  the  irregularity  in 
demanding  a  plea,  and  will  enable  the  plaintiff  to  sign 
^nient  for  want  of  it.  But  where  such  a  plea  was  put  in 
It  authority,  by  a  new  attorney  for  the  defendant, 
\t  any  order  for  changing  his  former  attorney,  the  judg- 
which  had  been  signed  as  for  want  of  a  plea,  was  set 
le». 

The  plaintiff,  in  the  Ring^s  Bench,  cannot  sign  judgment 
Ir  want  of  a  plea,  till  the  expiration  of  twenty  four  hours 
fter  it  has  been  demanded,  whether  the  time  for  pleading  be 
t  be  not  expired,  when  such  demand  is  made^ :  And  in  that 


^  Barnet,  507. 

^dDornf.  Be  East,  689. 

•  5  East,  547. 

^Baniet,a76. 

*4  Taunt.  51. 

V I  Dumf.  dc  Eaat,  635.  Pir  Car.  £. 
%  Geo.  III.  K.  B. 

«  R.  T.  I  Geo.  II.  K.  B.  8  Durnf.  & 
«t,  465.  Baroei,  249.  2  Bot.  &  Pul. 

18. 
^  I  Dnrnf.  Sc   Eatt,  591.  6  Durnf.  Sc 

last,  524.  dsief  340.  but  see  2  Boa.  & 


Pul.  367. 

1  Imp.  C.  P.  a8  f.  Jiniff  359. 

^4  East,  ^71.  T^br  r.  Kmg,  H. 
31  Geo.  III.  C.  P.  Imp.  C.P.  280.  i 
Taunt.  ^38.  S.  P. 

'  5  Durnf.  Sc  East,  661.  2  Smith  R. 

393- 
"  6  East,  549. 14  East,  442. 4  Taunt. 

164. 

■  6  East,  549. 

*  I  Blac«  Rep«  jo.  z  Durnf*  &  East, 
454«  4  Durnf.  &  East,  1 1 8* 
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court*  if  a  plea  be  demanded  on  SatunUt^  the  defendant ! 
twenty  four  hours  to  plead,   after  the  demajid*  exclwve 
Sunday\     But  judgment  may  be  signed  at  any  time  after 
twenty  four  hours  are  expired,  provided  the  time  for  plead 
be  then  out;  and  therefore  if  the  plea  be  demanded  in 
mornings  the  plaintiflf  is  not  obliged  to  wait  until  the  open 
of  the  office,  in  the  afternoon  of  the  following  day^.    In 
Common  Pleas,  the  rule  is,  that  after  a  plea  has  beei^ 
manded,  the  defendant  has  in  all  cases  till  the  opening  of 
office,  in  the  afternoon  of  the  fbllowing  day,  to  plead ;  i 
if  he  do  not  plead  within  that  time,  the  role  to  plead  be 
expired,  the  plaintiff  may  sign  judgmenf". 


^  I  Durof,  Si  East,  454. 
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CHAP.  XVIII. 


Mr  Motions,  mid  Rui«fis ;  tmd  the  Practice  by  Summons 
^  and  Order,  &c. 

yk  S  it  is  frequently  necessary,  in  the  course  of  a  suit,  to 
^^  apply  to  the  court  where  the  action  is  depending,  or  a 
idge  of  that  court,  it  may  be  proper,  before  we  proceed 
nriher,  to  say  somewhat  of  the  manner  of  doing  it ;  and  of  the 
ules  or  orders  of  the  cdurts,  and  practice  by  sumnums  and 
rder  at  a  judge's  chambers. 

The  usual  modes  of  applying  to  the  court  are  by  motion  or 
)tiition.  A  motion  is  an  application  by  counsel  in  the  King's 
lench,  or  a  serjeaut  in  the  Common  Pleas,  for  a  rule  or  order 
if  the  court;  and  it  is  either  for  a  rule  absolute  in  the  first 
ustance,  or  only  for  a  rule  to  shew  cause,  or  as  it  is  commonly 
(ailed,  a  rule  nisi,  that  is,  unless  cause  be  shewn  io  the 
pontrary,  which  is  afterwards  made  absolute,  or  discharged. 
But  besides  the  rules  which  are  moved  for  in  court,  there  are 

r.  ' 

Khers  made  out  by  the  officers  as  a  matter  of  course,  or  drawn 
ip  on  a  motion  paper,  signed  by  a  counsel  or  serjeant. 

In  the  King's  Bench,  motions  and  rules  are  either  on  the 
'vnm  side,  or  on  the  plea  side  of  the  court.  In  the  Common 
leas,  there  is  no  cronm  side* :  But  in  that  court,  as  well  as  in 
)e  King's  Bench,  an  attachment,  which  is  of  a  criminal  na- 
ire,  may  be  moved  for  in  the  following  cases :  First,  aigainst 
le  pmriim,  on  a  role  of  court,  for  non-payment  of  costs,  oli  the 
taster^  or  prothonotaries  allocatur^  or  of  money  genendty,  or 


.  5  Taunt.  $03* 
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mopey  and  costs,  or  for  not  performing  an  award%  I 
Secondly,  against  an  attorney^  for  not  delivering  up  deeds 
non-payment  of  costsS  &c. ;  or  for  not  performing  his  nnder 
ing,  or  otherwise  misbehaving  himself* :  Thirdly,  against  a 
nesSf  for  disobedience  to  a  subpeena^:  Fourthly,  against 
sheriffs  for  not  obeying  a  peremptory  rule  to  retom  the  n 
or  bring  in  the  body^:  Fifthly,  against  gaolerSf  &c.  on 
Lords*  act,  for  extortion  or  oppression' :  And  lastly,  aga 
other  persons,  for  a  rescue**,  or  contemptuous  words  spoka 
the  court,  or  its  process*. 

The  rule  for  an  attachment,  in  the  Ring's  Bench, 
non-payment  of  costs,  on  the  master's  allocatur ^  is 
solute  in  the  first  instance,  unless  it  be  for  noD*payo 
of  costs,  pursuant  to  an  award*" :  But  where  it  is  for 
non-payment  of  money  generally,  op  of  money  and  o 
it  is  only  to  shew  cause'.  And ,  in  both  courts,  the  rule  foi 
attachment  against  the  sheriffs  for  not  returning  the  writ, 
bringing  in  the  body,  is  absolute  in  the  first  instance;  and  i 
be  moved  for  the  last  day  of  term*".  So  where  contempti 
words  are  spoken  of  the  courts  the  attachment  issues  in 
first  instance ;  but  where  they  are  spoken  of  its  process^ 
rule  is  only  to  shew  cause".  In  all  other  cases,  the  rule  foi 
attachment  is  a  rule  ami,  in  the  King*s  Bench  :  And  wbei 
matter  has  been  referred  to  the  master,  the  court,  on  sheii 
cause  against  an  attachment,  will  not  go  into  the  accoc 
which  were  the  subject  of  the  reference ;  the  master's  « 
catur  being  in  the  nature  of  a  judgment,  and  the  attacbm 
like  a  writ  of  execution  :  and  besides,  the  party  on  going! 
fore  the  master,  enters  into  an  undertaking  to  pay  such  s 
as  he  shall  find  to  be  due^    In  the  Common  Pleas,  all  n 


•  Ptit,  Chap.  XXXIV.  »  Jlme,  171. 

^  jfmitt  78,  9*  *  Thomsom  r.  BUBmgiky,  T,  37  ( 

*j«ilr,79.  III.  K.  B.  and  tee  a  Oac  Rep.  89ft 

^  Pmh  Chap.  XXXIIL  >  Per  BuUer,  Joit.  M.   24  GeOpi 

•  R.T.  17  Cko.  III.  K.  B.   Anu,    K.  B.  Append.  Chap.  XXXIV.  f 
391.  "  I  Bur.  6$ I.  5  Bur.  a686. 

'v/ffte,|os.  ^AnUfiji. 

•  Amh^  »36,  7.  :  Pir  Cur.  M.  45  Geo.  HI.  K.  B 
*^H«r,  140,41. 
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ttacfiiiierit^  are  rules  nisij  except'  against  the  sJierrff^,  for 
Warding  the  writ,  or  bringing  in  the  body,  or  for  non* 
If^t  of  costs,  on  the  prothonotary's  allocatur^,  which  are 
lute  in  the  first  instance,  and  must  be  served  personally. 
IS  Hot  been  usual  in  this  court,  to  grant  an  attachment 
ist  a  wUnegf,  for  non-attendance  upon  a  subpcmay  unless 
mr  case  of  contempt  be  made  out  against  him ;  but  the 
r  i^gfrieved  is  left  to  his  remedy  by  action*". 

^Ofeitt  wtkd  affidavits  for  attachments  in  civil  suits,  fa-the 
f  s  Biencfr,  are  proceedings  on  the  plea  side  of  the  court, 
iSbtt  attadcftmeiits  are  granted,  and  are  to  be  entitled  with 
lames  of  the  pm-tiesi*^;  but  as  soon  as  the  attachments  are 
Mdt  lihe  piroceedings  are  on  the  crorvn  side,  and  from  that 
tte  king  is  to  be  named  as  the  prosecntor :  And  motions 
sffitfaTits  for  attachments  are  entitled  in  like  manner,  in 
/ommoD  Pleas'.  A  rule  nm  for  an  attachment  cannot  be 
rf  for  the  last  day  of  term* ;  nor  can  it,  we  have  seen^  be 
tf  on  a  Shtnda^. 

be  attaebmeiit  is  a  eriminal  process,  directed  to  the  sheriff, 
nimdiog  hiim  to  attach  the  party,  so  that  he  have  him 
!e  the  king,  or  his  justices,  at  WesttAinsterf  on  a  certaiik 
t6f  amswer  t4  and  coneeming  those  things  which  shatf 
^  on  Im  Msjest/s  bi^half,  be  objected  against  him^.  The 
'  being:  taked^  on  this  writ,  either  remains  in  custody,  or 
n  bmH  before  tlM  eoiirt^  or  a  judge,  (for  he  is  not  bail* 
%f  the  0heriff*,)'to^  answer  interrogatories,  and  to  app^f 
d^  to  day,  tiH'  the  conrt  shall  determine  concerning  the 


k>s.  ft  Pttl.  477*  Append.  Chap.        '  8  Duraf.  Ic  East,  86.  Anie^  2%%, 
III.  f  9.  bat  aee  s  Blac.  Rq>.        *  Append.  Chap.  II.  ^10. 

^  See  Barnea,  77.  vhere  the  court  of 

3S«  35'  4V7'  ^'  ^^*  43  S*  Co"^'^^'^  Plcaa  refuted  to  bail  an  attor- 

^  g  lUidt.  a6o.  6  Taunt,  ney;  #ho  had  been  committed  for  a  crime 

[artfe  '4TO;  S:  C.  of  a  heinous  nature,  in  the  fint  instance. 

ttmJfi  &'  Sdl,  s$3-  7  DurhF.  &        '  Cro.  Car.  309.  Com.  Rep.  264.  i 

,39.  jaS.  12  Eait^  i6s«  Str.  479.   Bamef^  64.   a   Blac.  Rep. 

jos^&Pul.  517.  (^^A  955- 

hnithR.  X18. 
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itiiesses,  but  the  prosecutor  may  move  on  his 

r  he  deny  part  of  the  contempts  only,  and  con- 

! ,  he  shall  not  be  discharged  as  to  those  denied, 

nf  them  shall  be  examined,  and  such  punishment 

*pon  the  whole  shall  appear  reasonable;  and  if 

^^o  evasive,  as  to  any  material  part,  he  shall  be 

^be  same  manner  as  if  he  had  confessed  it^ 

«nd  rales  on  the  plea  side  of  the  court  of  King's 

Hi  in  the  Common  Pleas,  arc  common  or  spefuil. 

rules  are  first,    such  as  are  given  by  the  mosfer, 

rK  of  the  papers f  or  clerk  of  the  errors,  in  the  King's 

-«    by   the  prothonotaries^  JilacerSf    or  clerk  of  the 

Liie  Common  Picas :  Secondly,  such  as  are  entered 

.itirk  of  the  rules  in  the  King*s  Bench,  or  secondaries 

aimon  Picas,  on  a  precipe  or  note  of  instructions, 

by  the  attomies  who  apply  for  them ;  and  are  not 

j\\  any  motion   in  court,  either  real  or  supposed: 

.^uch  as  were  anciently  moved  for  by  the  attornies 

i',  in  the  King's  Bench ;  or,  in  the  Common  Picas,  at 

jn  the  first  day  of  term,  and  in  the  treasury  chamber 

days;   and   are  thence  called  side-bar  or   treasury 

*oarthly,  such  as  are  drawn  up  by  the  clerk  of  the 

the  King\s  Bench,  or  secondaries  in  the   Common 

itboot  being  moved  for  in  court,  on  producing  a  motion 

.^ned  by  a  counsel  or  serjeant. 

■  a 

,e  King's  Bench,  rules  given  by  the  master  (which  are 

inaster^s  rules,)  are  to  declare"*,  or  plead  in  bar,  in  reple* 

nd  in  ordinary  oases,  to  reply',  rejoin,  surrejoin,  rebut, 

ut,  or  join  in  demurrer^;  to  enter  the  issue*;  for  the  de- 


».  C.  P.  571.  ^  Append.  Chap.  XLII.  f  38. 

i  see  further,  as  to  attachments  it  Pm/,  Chap.  XXVI 1.  Append.  Chap, 

:iDptf,  and  the  proceeding  there-  XXVIl.  §  i. 

Inrk.  P.  C.  chap/ 22.  f  1.  Bac.  '  Past,  Chap.  XXVIII. 

.  jtUackment.  Barnes,  258.  Bing-  .  >  Pari,  Chap.  XXIX.  Append.  Chap. 

Jwufgrnniif  &c.  277,  8cc  XXIX.  §  36. 

»  Pr.Reg,  57$.  ed.  1707. 
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fend^Dt  to  produce  the  record';  for  a  t^ial  hyg/rqifM'i 
retura  ^  writ  of  certiorari  in  erro^"^  j^  l)|r  t^eJUacvif  ta  mffi 
U|H^f  ox  r^cardofi^,  &c. ;  by  the  clerk  otib(^ papers,  to  wUk 
pager  book* ;  or  by  the  clerk  of  t^^  ervo^s^  to^  hettai  i 
exvov\  to  certify  the  record',  or  ansigfi  errors^    AU  mi 
ttulefljj  in  the  Kiog'a  Bench,  are  ei^tered  with  the  derk  i 
rules,  and.  expire  in  /ma:  days  after  service.     In  the  Coi 
Fleas,  all  rules  are  given  by  the  secondaries^  except  ru 
i^ppeay  in  scire  Jdcifts,  which  are  giv^n  by  the  prc/jtoMN 
rtiles  to  declare  ini  replevin,  aipd  to  b^ing  in  the  biody, 
are  given  by  the  ^fiiacer^  i  and  rules  ior  bettjsr  bail  i^ 
qr  iff,  certify,  th^  record,,  which  ar«.  given  by.  tha  clark 
errors\ 

Comaum,^  rulea  ^Qtered,  on  a  pracipef,  wi^b  the,  dwK 
rui(^  in  tb^  King*a  Bei^ch,,  ar«  to  plea4^  in  Qr^nM^F.  cat 
aro^w  in  regUmi^;  or  for  judgn^ent  onj^^^M^,^  or  iaquiw 
or  in  scire/acias\  In  tl|e  Gofpwoi^  Plea^i  tbey  a^re  to  4e 
(ex^#tpt(  in  r^levint)  to  p)ead%  replyS  rejoin,  smar^pinA 
SHirrebuty  oi;  join  in  demurrer;  to  avow,,  or  plead  in  I: 
replevins  and  for  attomies  and.  officers  of  the  court;  to  i 
and  plead  to  bilk  filed  against  them'.  These  rulea  a 
on  the  opposite  pvty ;  bat  in  the  CommonPi^as^aid 


*  P«i/i  Chap,  XXXI.  ceta,  ia.  afterwarda  drawn  op  b 
^  Paf/f  Chap.  XXXII.  Append.  Chap*  condangt,  wad  ntprtdL 

XXXII.  §  12.  >  Posh  Chap.  XLI.  Appeu 

*  Pax/,  Chap.  XLI.  Append.  Chap«  XLI.  §  22.  29. 
XLI.  f  54«  '^  jfnu,  490. 

*  -Air,  479.  '  Past,  Chap.  XXXVI. 

*  Po«r,Chap.  XXIX.  Append.  Chap.  "  Pa#/,  Chap.  XXL  XXXH 
XXnCf  f  })•  P^mU  Chap.  XXL  $  67. 

'  Pari,  Chap.  XLL  Append.  Chap.  ^  Pott,  Chap.  XL«   ApP»d 

XLI.  j  22. 29.  30*  36.  XL.  §  1 19. 

t  Paif,  Ch#p.  XL.  ^  Ante,  ^71. 

^  Am$,41p  50o«  Itahoddberantm-  ^  AnU,  490. 

Ibeitd  however^  that  the  rolt  ta  bring  ia*  «  Pmtp  Chap.  XXVII. 

the  body,  thoogli  gifen  in  ibt  fita(  in*  f  ^Imr,  ji^. 
aunce  by  the /{for  who  iiatted  tbt  pit- 


iking  hhwA  bte  made,  before  jod^ertt  cun  be  t^i^ed  for 
MbpKtirce  with  them. 


Ie4ar  rdleky  hi  this  Kitigf  s  Bench,  nt^  for  thi?  sheriff  to 
b  the  writ%  or  bring  in  the  body^ ;  for  the  tnarshal  to 
tifdedge  the  defendant  in  hii  custody*^ ;  for  time^  or  further 
to  declare^ ;  to  discontinne  the  action,  upon  payment  of 
';  to  be  present  at  taxing  costs';  or  for  a  ^cire  facias  to 
t  a  judgment  above  jeren,  and  under  ten  years  old^  In  fh^ 
nofi  Pteat,  siSe-bfir  or  iftasury  rules  are,  in  addition  to 
efifim^rated  in  the  King's  Bench,  to  take  a  bill  aj^Mt  an 
ley  off  the  file;  to  brihg  ttdney  into  coort,  if  tmAer  Jive 
%^ ;  to  enter  the  issu^ ;  for  costs,  for  not  proceeding  to 
or  inquiry,  pursuant  to  notice^;  for  leave  t6  enter  up 
lient  on  a  warrant  of  attofney,  above  tnie  and  under  t^ 
old';  to  fetum  a  writ  of  false  jndgment'',  or  aMigti  errors 
6h^ ;  atid  the  eonntioii  consent  nlle  in  efectmtnt^.  Side-bar 
wsurjf  rules  may  be  had  as  a  matter  of  course,  by  applying 
lem  at  the  office  of  the  clerk  of  the  rules  in  the  King's 
li^  or  secondaries  in  the  Common  Pleas.  The  last  day  of 
is  Mid  not  to  be  a  day  for  side-bar  rules  in  the  former 
;  but  if  tile  party  was  entitled  to  such  a  rule  before,  he 
tal^e  it  out  on  the  last  day  of  term,  or  in  vacation,  dated 
the  last  day  but  one.  .A  rule  however,  calling  on  the 
r  to  return  a  writ;  issued  in  vacation,  though  tested  in  term 
is  irregulanr;  aad  an  attachment  grounded  upon  it  wiH  be 
Uk  by  1^  court  on  motion''. 


u^  A96.  ^  Foff,  Chap.  XXtV. 

(^9  300.  *  Poll,  Chap.  J^X.  Append!  Chap. 

Wp  363.  XXIX.  f  38. 

fir,  4^6.  ^  Poiif  Chap.  Zt^^tXII. 

f$.  Chwf.  XXVII.  Append.  Chap.  >  Pm/»  503.  (i).  Chq>.  XX. 

L  j  6, ;.  "lW»  Chap.  XLL  AppeiKU  Chap. 

f#.  Chap.  aOCXVIU.  Append.  XLL  f  xs9.  131. 

CXXVnL^  5^6.  •  iS^peod. Chap. XLin.  $  ^ 

^  503.  (e).  Chap,  XL.  Append.  *  i  I>iimf.  &  fiait^  55s. 

tL.  i  Si. 
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Common  rules  drawn  up  by  the  clerk  of  the  ruU 
King*s  Bench,  on  producing^  a  motion  paper  signed  b; 
are  to  strike  an  attorney  off  the  roll,  at  his  own  instanc 
there  is  no  complaint  against  him*;  to  declare  pere 
softer  several  rules  for  time  to  declare^ ;  for  the  master,  in 
to  compute  principal  and  interest  on  bills  of  excl 
promissory  notes%  &c.;  to  have  a  good  jury,  on  the  ex( 
an  inquiry*^ ;  to  change  the  venue**,  or  bring  it  bucl 
common  undertaking"*;  to  bring  money  into  courl^; 
several  matters^,  or  make  several  avowries  or  cogni^ai 
the  defendant  to  abide  by  his  plea^;  for  a  concilium  o 
rer*,  special  verdict*,  or  writ  of  error* ;  for  costs,  for 
ceeding  to  trial  or  inquiry,  pursuant  to  notice^ ;  for 
jury^  or  view"" ;  rules  by  consent,  as  to  examine  witnei 
interrogatories'"^  to  refer  causes  to  arbitration^  or  tc 
the  time  for  making  an'award^;  to  make  a  judge's  c 
order  of  nisi  prius^,  a  rule  of  court;  for  a  scire  facias  U 


^  jf/itif  426. 
•Pw/,  Chap,  XXI. 

*  Port,  Chap.  XXIII.  Append.  Chap. 
XXIIl.  §  a,  3. 

*  Posi,  Chap.  XXIV.  Append.  Chap. 
XXIV  ^  I 

'  Pw/,Chap.  XXVI.  Append.  Chap. 
XXVI  ^  8.  10. 

I  Po//,  Chap.  XXX.  Append.  Chap. 
XXX  §  t. 

*  Poii,  Chap.  XXXV. 
<  Pan,  Chap.  XLI 

^  Past,  Chap  XXXIL  Append.  Chap. 
XXXIL$  II. 

»  Pw/,  Chap.  X^Xm.  Append.  Chap. 
XXXIII.  j  17. 

"  Post,  Chap«XXXIII.  Append.  Chap. 
XXXin.  §  19,  20:  In  the  King^s 
Bench,  the  nile  for  a  view  in  trespass,  is 
drawn  up  on  a  motion  paper  signed  by 
counsel ;  bui  in  other  actions,  it  is  mored 


for  in  courty  and  in  some  ca 
rule  to  shew  cause.  In  t) 
PJeas,  it  is  said  that  a  rule  f 
never  granted,  without  an 
any  case,  except  ao  actioi 
Barnes,  467.  And  for  the  fbm 
see  Append.  Chap.  XXXIII 

'Pm,  Chap.  XXXIII. 
Chap.  XXXIII.  J  40.  T 
examining  witnesses  upon  inte 
which  can  only  be  had  by 
seldom  moved  for  directly, 
monly  incident  to,  and  arises  c 
other  motion,  as  to  put  off  tl 
for  judgment  as  in  case  of  a  D 

•  Post,  Chap,  XXXIV.  Apf 
XXXIV.  §  1. 

p  Post,  Chap.  XXXIV.  App 
XXXIV.  f  9. 

*>  Post,  Chap,  XVm. 

^  Pa//,  Chap.  XXXIV: 
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udgDMDt,  abore  fen  and  under  fifteen  years  old*.  In  the 
ETommoti  Pleas,  common  roles  drawn  up  by  the  secondaries,  on 
Mrodocio)^  a  motion  paper  signed  by  a  serjeant,  are  for  the 
prothonetaries,  in  vacationy  to  compute  principal  and  interest 
m  bills  of  exchange,  or  promissory  notes,  &c.;  for  bringring 
Boney  into  court,  if  it  exceed  five  poundH^ ;  to  plead  several 
matters,  in  certain  cases  which  will  be  mentioned  in  a  subse- 
laent  chapter' ;  for  a  concUium  on  demurrer^,  special  verdict% 
ir  writ  of  error';  or  for  special  jury'.  Of  these,  as  well  as  of 
the  side-bar  or  treasury  rules,  copies  should  be  duly  served. 

All  rules  moved  in  court,  are  denominated  special  rules ;  and 
hey  are  either  absolute  in  the  first  instance,  oronlynin',  to 
liew  cause.  These  rules  may  be  considered,  as  tbey  arise, 
uid  succeed  one  another,  in  the  course  of  the  suit.  In  the 
ting's  Bench,  special  rules  absolute  in  the  first  instance,  are 
lor  a  certiorarif  to  remove  the  record  of  a  judgment  from  an  in-* 
Ferior  court^  or  transcript  of  a  record  from  the  courts  in  Wales^ 
(HT  counties  palatini  ;  to  enter  up  judgment  in  term  time,  on  a 
warrant  of  attorney,  above  oii«  and  under  tnenty  years  old'; 
br  the  copyhold  tenants  of  a  manor  to  inspect  and  take  copies 
»f  court  rolls^ ;   for  a  mandamus^  to  examine  witneKses  iu  India, 


•  Posit  Chap.  XL.  The  rule  for 
bit  parpoee,  we  have  seen,  is  tome* 
baes  only  d  thie^bar  or  treatwry  rule, 
%  where  the  judgment  if  above  ttven 
ad  under  ten  years  old.     Ante^  501.     If 

I  be  abo^e  Un-ixA  under  fifteen  years  old 

II  the  King's  Bench,  or  twenty  years  old 
a  the  Common  Pleas,  the  rule,  as  stated 
ibofe,  itabaolute  in  the  first  insunce, 
■ad  may  be  drawn  up  on  a  motion  paper 
i^oed  by  counsel ;  hot  if  the  judgment 
be  jSooft  fifteen  or  twenty  years  old,  there 
Most  be  s  rule  to  shew  cause. 

*  Poiit  Chap.  XXIV.  Append.  Chap. 
XXIV.  §  2. 

•  ?«/,  Chap.  XXVL 

*  Poety  Chip.  XXX. 

•  Pfl//,  Chap.  XXXV. 
5  PpH^  Chap.  XLI. 

<  Poi/^  Chq>.  XXXIIL  • 


**  Ante^  397,  8.  403.  Post^  Chap. 
XLI.  Append.  Chap  XVII.  §  9. 

>  Pott^  Chap.  XX.  In  the  King's 
Bench,  the  rule  is  absolute  in  the  first 
instance,  unless  the  warrant  of  attorney 
be  above  twenty  years  old,  and  then 
it  is  a  rule  nisL  In  the  Common  Pleat, 
if  the  warrant  of  attorney  be  above  a  year 
old,  leave  to  enter  judgment  may  be 
given  by  a  nde-har  or  treasury  rule  ; 
Ante^  501.  but  if  the  warrant  be  above 
ten  years  old,  the  court  must  be  moved 
for  leave  to  enter  judgment.  If  the  war- 
rant be  under  twenty  years  old,  the  rule 
in  that  court  is  absolute  in  the  first 
insunce  ;  but  if  it  be  above  twenty  years 
old,  it  is  a  rule  to  shew  cause.  Barnes, 
47.  Cas.  Pr.  C.  P.  146.  and  see  Append. 
Qi^p.  XL.  §  $6. 

*  Post,  Chap.  XXIL    If  the  rule  be 


QDBtotute  13  G#P.  HI.  c.  63*  $  44%  or  for  t]^  aUowa 
%  wpt.of  error  oara9in<M&i#^*  la  the  Cpminon  Plesuw  *lb 
for  leave  to  enter  up  judgment  on  a  warrant  of  attorney. 
ten  and  under  twentjf  years  old"" ;  tp  jbavie  a  good  jury, 
exiecution  of  an  inquiry'* ;  for  judgment  for  the  plain! 
uul  jtiel  rewfd^  ;  for  a  view';  to  make  a  judge's  or^ 
order  of  nm^Mriiufif  a  rule  of  court;  or  for  a  $cire  fm 
ft  judgmentt  above  Im  and  under  jtwenty  years  old': 
both  courts,  to  increase  issues  on  writs  of  distringa^f  i 
persons  having  privilege  of  parliament*^;  for  a  distrin^ 
statute  51  Geo.  III.  c.  124.  §  2.  where  the  defendant 
be  personally  served  with  a  summons  or  attachment^ 
ginaP  ;  for  the  allowance  of  bail"^ ;  for  leave  to  compoum 
actions'' ;  for  judgment  on  demurrer^,  or  writ  of  error 
the  verdict  be  entered  for,  or  postea  delivered  to  the  pre 
party,  on  a  special  verdicts  or  special  case"^ ;  or  for  a  s 
tion  on  the  Welch  judicature  act,  to  entitle  Uie  defend 
a  judgment  of  nonsuit" :  And  after  a  rule  of  reference 
master  or  prothonotaries,  either  party  may  move  for  tb 
port  thereon.  In  some  of  the  preceding  cases,  the  rul 
be  drawn  up  on  a  judge's  order  in  vacation^  on  produ 
motion  paper  signed  by  a  counsel  or  serjeant;  as 
master  or  prothonotaries  to  compute  principal  and  inte 
bills  of  exchange,  or  promissory  notes,  &c.';  to  bring 
into  court,  change  the  venue,  or  plead  several  matte 
a  special  jury,  or  view;  or  to  have  a  good  jury,  on  tl 
cution  of  an  inquiry. 

moved  for  on  behalf  of  a  copyhold  tenant,  s  Post^  Chap.  XVIIT. 

it  ta  absolute  in  the  first  instance,  in  ^  Pott,  Chap.  XXX IV. 

the  King's  Bench ;  3  Durnf.  &   East,  *  Potty  Chap.  XL.     Appeni 

141.  but  otherwise  it  is  a  rule  mii :  7  XL.  §  56. 

Durnf.  &  East,   746.     In  the  Common  ^  jinte,  10^.  115. 

Pleas,  it  is  idways  a  rule  to  shew  cause.  '  Ante,  109,  &c. 

*  Pott,     Chap.    XXXIII.     Append.  °^  Ante,  2yo.     The  motion  19 
Chap.  XXXIII.  §  49.  bail;  but  the  rir/^  is  for  the  allow 

*  Pott,  Chap,  XLI.    Append.  Chap.  »  Pott,  Chap.  XX. 
XLI.  J  19.  •  Pott,  Chap.  XXX. 

*  Pott,  Chap.  XX.  p  Pott,  Chap.  XLI. 

*  Poti,  Chap.  XXL  ^  Pott,  Chap.  XXXV, 

*  Poi/,  Chap.  XXXI.  Append.  Chpp.  '  Pott,  Chap.  XXXVIJL  i 
XXXL  §  7,  8.  East,  501.  (bj. 

tjtnie^  ^02.  (m).  ^jlnte^  50a,  3. 
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ftl  nilas  nisif  or  to  shew  cause,  are  moved  for,  in  both 
on  behalf  of  the  plaintiff  or  defendant.  On  behalf  of 
Uiff'f  they  are,  in  the  Ring's  Bench,  to  discharge  the 
i  special  jory* ;  or  for  a  scire  facias  to  revive  a  judgment 
^ji  years  old^ :  in  the  Common  Pleas,  for  a  scire  facias 
e  a  judgment,  above  twewfy  years  old"" :  and  in  both 
or  the  sale  of  imies,  on  a  writ  of  distringas/^ ;  to  amend 
',  or  return ;  that  the  money  deposited  with  the  sheriff^ 
1  into  court,  under  statute  43  Geo.  III.  c.  46.  §  2.  may 
over  to  the  plaintiff^;  to  set  aside  a  judgment  of  nan 
r  irregularity* ;  for  leave  to  enter  up  judgment  00  a 
of  attorney,  above  timentjf  years  old^ ;  to  refer  it  to  the 
>r  prothonotaries,  in  term  time,  to  compute  principal 
rest  on  bills  of  exchange,  or  promissory  notes',  &c. ;  for 
ution  of  a  writ  of  inquiry  before  the  chief  jastice^,  or 
at  nisi  priusf^i  for  the  defendant  to  produce  a  deed 
lie  commissioners  of  the  stamp  office,  to  be  stamped, 
to  give  the  plaintiff  a  copy  of  the  deed,  that  he  may 
thereon' ;  to' discharge  the  rule  for  changing  the  venue, 
ularity*^;  for  a  trial  at  bar*,  or  in  an  adjoining  county*  j; 
ide  a  nonsuit,  verdict,  or  inquisition,  and  have  a  new 
r  inquiry^ ;  to  enter  judgment  for  the  plointifl^  nasi 
veredicto^  i  that  the  plaintiff  may  be  allowed  his  costs 
in  an  action  on  a  judgment' ;  to  enter  up  judgment, 
^  out  execution,  after  verdict  against  one  of  several  de- 


:hap.  XXXUI.  K.  B.  BiUmam  t.  PUli^,  VL  js  Gep. 

;ox.  503.  (aj»  III.C.P«aiidtee2C«inpb.9f««. 

niap.  XL.  -  P«r/,  Chap.  X3CIII. 

tos,  6.  -  Par/,  Chap.XXXU.  Append.  Cha^. 

126,  7*  162.  XXX1I«  §  I. 

^32.  •  Poii,  Chap^  XXXIL 

f73.  rPor/.Chap,  XXXVI.  AppeiKLChJi|. 

jox.  503^. (ij* Pfli/,Chap.XX.  XXXVI.  §  i. 

Chap.  XXI.  AppeiKL  Chap.  «  Pa//,  Chap.  XXI. 

'PafVChap.XXXVL 

Chap.  XXI.  Appeod.  Chap.  *  Port,  Chap.  XXXVIII.   and  set 

[.  Stat.  43  Geo.  III.  c.  46.  ^  4. 
T.  Siocii9  IL  36  Geo.  III. 
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fendantSy  where  the  rest  have  agreed  to  be  bound  by  it' ;  i 
take  out  execution,  pending  a  writ  of  error*". 

On  behalf  of  the  defendant^  rules  to  shew  cause  are,  ir 
Common  Pleas,  to  declare  peremptorily^ ;  to  change  the  yen 
or  to  plead  several  matters,  except  in  certain  cases^ :  and  in 
courts,  to  reverse  an  outlawry';  to  quash  the  writ^;  to  set  i 
proceedings,  for  irregularity  in  the  process^  or  notic 
appear^,  or  in  the  delivery,  filing,  or  notice  of  declaration' 
notice  of  trial  or  inquiry^;  and  if  the  defendant  be  in  cust 
to  discharge  him  on  filing  common  bail,  or  entering  a  com 
appearance;  or  if  he  has  given  bail  to  the  sheriff^  that  the 
bond  may  be  delivered  up  to  be  cancelled^;  that  the  m< 
deposited  with  the  sherifif,  and  paid  into  court,  under  the  sta 
43  Geo*  111.  c.  46.  §  2»  may  be  repaid  to  the  defendant,  oi 
bail,  on  putting  in  and  perfecting  bail  to  the  action' ;  to  set  a 
proceedings  on  the  bail  bond",  or  against  the  sherifi°,  for  i 
gularity,  or  to  stay  theni  upon  terms* ;  for  time  to  plead,  m 
special  circumstancesP;  to  stay  proceedings,  where  the  debts 
for  appears  to  be  imder  forty  shillings'',  or  the  action  is  broc 
or  conducted  on  bad  or  defective  grounds**,  contrary  to  g 
faiths  or  without  proper  authority**;  or  that  they  may  be  sta 
pending  a  writ  of  error**,  until  security  be  given  for  pajn 
of  cosls\  or  the  costs  are  paid  of  a  former  action  for  the  ss 
cause*!;  to  set  aside  an  interlocutory  judgment,  for  irregulari 


•  Poity  Chap  XXXIX.      ■ 

*  Past,  Chap.  XLI. 

•  AnU,  426. 

*  Pott,  Chap.  XXIII.  Append.  Chap. 
XXIII  §  4. 

•  PoU  Chap.  XX VL  Append.  Chap. 
XXVI.  §  9. 

'  jfnie^  139,  &c. 

>  jfnie,  161.  168,9. 

**  jfntc,  .61,  a.  Pottf  Chap.  XIX. 

*  ^Mte,  169. 

^  Past,  Chap.  XIX. 
'  AiUft  23a. 


■  Ante,  306,  &c. 

*  JJ.  ibid.  And  note,  one  id 
may  be  made  in  the  original  actioi 
stay  all  the  proceedings  00  the  bail- 
given  in  that  action ;  and  one 
in  such  case  seems  to  be  soft 
NickUn  v.  Profit,  Same  v,  Ti 
and  Satne  v,  Bir/ty,  H.  37  Geo. 
K.  B.  3  Bos.  &  Pul.  1 18.  C  P.  ao( 
aniCy  296. 

'  Anify  485. 

^  Pott,  Chap.  XX. 

:  Post,  Chap.  XXL 
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»if  regular,  on  an  affidavit  of  meriU';  to  conaolkkite  ttcttonsS 
Mr  strike  out  superfluous  or  unnecessary  counts^ ;  to  withdraw 
the  general  issue,  and  plead  it  de  novo^  with  a  notice  of  set  off*, 
or  upon  bringing  money  into  conrt^;  to  add  or  withdraw  special 
jpleas^;  to  amend  the  pleading^;  for  judgment  as  in  case  of  a 
tuit';  to  put  off  a  triaU  for  the  absence  of  a  material  witness', 
consent  to  his  being  examined  on  interrogatories^  or,  in  the 
imon  Pleas,  to  a  commission  for  that  purpose' ;  to  set  aside 
Terdict  or  inquisition,  and  that  there  may  be  a  new  trial^  or 
[uiry,  or  (after  a  point  reserved^)  that  a  nonsuit  may  l>e 
Itered^;  in  arrest  of  judgment';  for  the  plaintiff  to  bring  the 
into  court,  and  file  the  plea  roll,  so  that  the  defendant 
ty  enter  a  suggestion,  to  entitle  him  to  costs,  on  the  court  of 
tience  acts'* ;  for  a  suggestion,  after  nonsuit  or  verdict, 
entitle  him  to  double  or  treble  costs'*,  <kc.;  that  he  may 
allowed  his  costs  of  suit,  where  the  plaintiff  does  not  recover 
aam  for  which  he  was  arrested,  and  had  not  any  reasonable 
for  arresting  him  to  that  amount^ ;  or  to  set  aside  an 
tacecution  for  irregularity,  and  discharge  the  defendant  out  of 
iUtody,  or  restore  to  him  the  money  levied^ 


The  defendant  also,  as  well  as  the  plaintiff,  may  move  for 
cave  to  inspect  and  take  copies  of  books,  &c.  or  have  them 


■  Pott,  Chap.  XXI. 

^  P«f#y  Chap.  XXIII.  Append  Chap. 
KXUL  §  $. 

«  Poa,  Chap.  XXVI  In  these  and 
9k  two  following  cases,  thoHgh  ao  ap- 
ition  may,  under  special  circum- 
be  made  to  the  coort,  yet  it  is 
asudl  to  proceed  by  summons  and 
KMier,  before  a  judge. 

*  Port,  Chap.  XXVI. 

•P«//,  Chap.  XXVIII.  Append 
Clap.  XXVIII.  §  7, 8. 

'Pfl//,  Chap.  XXXII.  Append. 
Obp.  XXXII.  $15. 

» Past,  Chap.  XXXII. 


» i4iift*,Sosi.(ii.1P0//,Chap.XXXIII. 
Append  Chap.  XXXIII.  §  40. 

*  Poii,  Chap.  XXXIIL  Append. 
Chap.  XXXIII.  §  4t. 

^Poit,  Chap.  XXX  VK  Append. 
Chap.  XXXVI.  §  1,2. 

»  Pojh  Chap.  XXXVI.  Append. 
Chap.  XXXVI.  J  3,  4. 

'^Posi,  Chap.  XXXVIII.  Append. 
Chap.  XXXVIII.  $  2,  3.  and  ace  8 
East,  28. 

■  Prickard  v.  Peacock^  E.  35  Geo. 

ni.  K.  B. 

•  Stat.  43  Geo.  III.  c.  46.  J  3. 
^  Pott,  Chap.  XXXIX; 


pvodoMd'Oi;  the  trial*  $  for  a  trial  at  bar*",  or  in  anai^iiii^ 
eoanty^  f  to  s^t  aside  an  award^  or  jtK^feVi  order* ;  tbfiit 
lAeader^  or  wemirefaeim  de  na90^;  for  the  ttiaiter  or  proAoalt 
taries  to  review  their  taxation*;  or  to  enter  up  jftdgfmenl 
nunc  pro  hma^. 

M 

There  are  eome  motions  pecvdkr  to  the  action  of  ejftctmadf. 
such  as  for  judgment  against  the  cesaal  ejector^,  or  for  dl 
landlord  to  be  admitted  to  defend,  instead  of  the  tenaritf 
which  are  drawn  up  on  the  mgnatore  of  coansel,  or  a  seijeaK 
the  common  consent  rale,  winch  is  drawn  up  as  a  matter  4 
course,  by  the  clerk  of  the  rdes  in  the  King^s  Bench,  and  | 
a  aide-bar  rule  in  the  Common  Pleas' ;  on  bebaK  of  the  h 
of  the  plaintiff,  that  serrice  on  the  tenant^s  son  or  daughter, 
may  l>e  deemed  good  service,  or  for  leare  to  take  out  ex< 
tien  against  the  casnai  ejector,  where  the  landlord  has 
made  defendant,  and  failed  at  the  trial" ;  or  on  behalf  of  the 
iisndimt,  to  permit  a  co-partner,  joint-tenant,  or  tenant  in 
moo,  to  confess  lease  and  entry  only,  witfaoirt  coitfessfng 
or  to  stay  proceedings,  until  security  be  giren  Ibr  payment 
costsP,  or  the  costs  are  paid  of  a  former  ejectments  or  on 
ment  of  rent^,  or  mortgage  money',  &c.  which  are  rdes 
flsew  cause* 

The  motion  for  judgment  against  the  casual  ejector  is  ft 
on  an  affidavit  of  the  service  of  the  declaration ;  which 
Titf  in  the  Common  Please  may  be  made  by  the  person 
served  the  declaration,  or  by  any  one  who  wan  present  tml 

-i 


*  Post,  Chap.  XXII.  *  /i  f  49»  *c- 
^  Poti,  Chap.  XXXII.  AppeadU  Chap.  *  AnUp  {oi. 

X^YTT.  §u  -  Append,  bbap.  TOJJLi  3^  7* 

*  Ppit,  Chap.  XXXII.  ■  /^.  5  8o. 

*  Par/,  Chap.  XXXIV.  •  Zi  f  46. 

«  Ptuip  Chap.  XVUL  '  Id.  §  59,  Sec. 

'  Pti,  Chap.  XXXVI.  •»  /£  J  6a. 

t  Poii,  Chap.  XXXVIL  '  Id.  f  63. 4. 

*  P9ii,  Chap,  XXXVUL  •  Id.  5  65. 
«  Append.  Chap.  XLIII.  i  3S9  &c 
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il  lenredr :  and  itt  thai  coarti  there  is  a  nda^  tkak  the 
m  shoulA  be  aiad«w  in  Uiwa  camea,  witbin  one  week  mat 
Ihe  fifst  di^y  of  Jf tdWieJMaa  or  Easter  Term,  and  wtthki 
lays  next  after  the  first  day  of  Hilarp  or  Trmitif^  Term^: 
bis  does  not  extend  to  ejectments  where  the  possession  is 
it%  The  daelaratioa  in  ejectment  sfaoold  regulatly  be 
1  on  the  tenant  at  his  wife :  it  having  been  boMsn^  that 
Sdavit  of  its  being  left  with  a.  strvaBt,  the  tenant  and  faia 
being  out  of  the  way»  is  iMrt  soffictent^*  Serrixre  of  a;d6« 
lian  in  cyeefaaieiit  on  one  of  two  tenants  in  poMSBWoa^ 
i  Uk  be  good  service  on  both*  i  Bot  service  of  the:  dada^ 
I  on  a  ^ison  af  pointed  by  the  court  of  Chancery,  tp 
ga  an  estate  for  an  infant,  ha^  baen  deemed  insnflicMdf.. 
tenant  biasseU*  may  baaesMd  any  wharat:  bat  it  mnib 
iiT  tli^ttfce  is  tinaml  in  posaemioni}  an  aflUavit  of  servsoa 
e  jatasQH  in  possassiea  of  tha>  pBCPsisas  being  insnfteientffr 
lla^atien  in-  cjji^ctaasnti  may  be.  served  on  tbe  wife,  either 
wt  pmaoiiMSi.  or  at  tba  husband's  bonse^ }  and  tha  raasooi 
14  is»  iwiraiaigi  .tor  atate  in  the  afBdavii^  that  the  servioe 
Mi^iba  wtfa  ati  therhnsbaod'a  hease,  ia  to  shew  tfiat  they 
l«viB0  tegetber  as  man  and  ^iqife^  and  that  by  sneh  serfssw 
tnpbaad  maj^  have  notice  of  the*  proeeedUiga'.  If  the* 
t  at  hifr  wife^  refise  to  reaeise  the  deeburation,  a  oopy  of 
old  be  left  fea  theao,  os  fixed  on  the*  premises :  and  if  the* 
t  ahseoedt  or  keejp  oat  of  the  wayv  to  avoid  being  served^ 
f  oC  the«  daelaratiiln:  shenld  be  driii^eredto  one  of  bisr 
f^,Qr  ii(  theiwtbe  no;  one  in  possession,  may  be  affixed  oa 
oenspiooou  part  of  the*  premises.  Service  of  a  copy  of) 
sclanition^  Sw.  in  ejeetment,  befinm  the  essoin  day  of  the 
on  the»  daug^teo  of  the  tenant  in  possession,  in  the  ab- 


k>t.&  PoL  ISO.  aadtee  AppeodL        *  Doe  ix  iSm.  Robhuou  r.  Roe^  T.  35 
XLIU.  j  S7,  &c.  Geo.  III.  K.  B. 

T.  3a  Car.  IL  C.  P.  *      ^  Append.  Chap.  XLtiL  §  29* 

(m.)  ^  6  Dnnif.  &  East,  765.  2  Blac.  Rep. 

^  L<L  Ka^oih  M,  38  Geo.  III.    800.  i  H.  Blac.  644.  s  Bos.  6t  Piil. 

$5*  I  New  Rep.  C.  'f^  308^  but  see  1 
kM.  tff  Pd.  369.  Bos.  &  Pul.  384* 

385.  ^  %  was.  263.     *  .    : 
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sence  of  bim  and  bis  wife,  is  not  safficient  in  tbe  Kiii|fi 
Bencb,  even  tbougb  the  tenant  bad  sifice  declared  that  he  Imi 
received  tbe  saihe,  if  it  do  not  appear  tbat  he  had  received  i 
before  tbe  essoin  d^y^. 

Where  there  is  any  thing  in  the  service  of  the  declaratio 
out  of  tbe  common  way,  it  should  be  mentioned  to  the  coui 
on  nioving  for  judgment  against  tbe  casual  ejector ;  and 
they  are  satisfied  tbat  tbe  tenant  has  bad  notice  of  the  dedt 
ration,  they  will  make  tbe  rule  for  judgment  absolute  in  tbe  fin 
instance;  but  otherwise  they  will  grant  a  rule  upon  the  teoai 
to  shew  cause,  why  the  service  should  not,  under  the  spedi 
circumstances,  be  deemed  sufficient,  and  direct  that  servicer 

• 

the  rule  on  tbe  premises  shall  be  good  service^.  If  tbe  il 
fidavit  of  service  of  a  declaration  in  ejectment  be  defectir^ 
the  court  will  give  leave  to  file  a  supplemental  affidavit^ :  Ad 
in  certain  cases,  they  will  permit  aii  amendment  to  be  mia 
in  tke  notice,  at  tbe  bottom  of  a  declaration  in  ejectmodlj 
Where  there  are  several  tenants,  only  one  rule  is  necessary,  d 
a  motion  for  judgment  against  the  camal  ejector;  though « 
name  of  each  tenant  was  separately  prefixed  to  the  notieJ 
served  on  bimS  And  the  clerk  of  the  rules  in  the  King^i 
Bench,  and  secondaries  of  the  Common  Pleas^,  are  required  li 
keep  a  book,  for  entering  rules  in  efeetlnent ;  containing  t 
list  of  tbe  ejectments  moved,  tbe  number  of  the  entry,  th 
county,  and  tbe  names  of  tbe  parties :  And  unless  the  rale  fti 
judgment  be  drawn  up  and  taken  away  from  tbe  office  I 
the  clerk  of  tbe  rules  or  secondaries,  within  two  days  after  di 
end  of  tbe  term  in  which  tbe  ejectment  shall  be  moved,  v 
rule  shall  be  drawn  up  or  entered  in  the  book,  nor  shall  as; 
proceedings  be  had  in  such  ejectment^ 


•  14  East,  441.  freo.  III.  K.  B. 

^  1  Scr.  j75«  2  Bur.  xtz6.  ii8i.  i  '  7  Durafi  &  East,  469. 

Bhc.  Ecp.  490.  317.  I  New  Rep,  C.  *  Id.  477. 

P.  293.  Append.  Chap.  XLIII.  §  36,  f  R.M.  31  Geo.  UI.  K.  B.  4  Du 

7.  &  East,  I.  R.  £.  48  GeQ«  III.QP. 

'  JDof  tx  jfim^Jiikmon  r.  Rotf  T«  3  5  Taunt.  317.                                   V 
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There  are  other  motions,  not  necessarily  connected  with  any 
^tion :  as  to  strike  an  attorney  off  the  roll  for  misconduct*, 
Mr  at  his  own  instance,  where  there  is  no  complaint  against 
lim*;  to  re-admit  an  attorney,  who  has  neglected  to  take 
Mt  his  certificate  for  more  than  a  year,  on  payment  of  the 
irs  of  stamp  duty^&c;  to  make  a  submission  to  arbitration, 
bond  or  agreement,  a  rule  of  court^ ;  or  to  set  aside  an 
and  deliver  up  the  securities  to  be  cancelled,  &c. 
rule  for  striking  an  attorney  off  the  roll  at  his  own  Ju- 
ice, or  for  making  a  submission  to  arbitration  a  rule  of 
is  drawn  up  on  the  signature  of  counsel,  in  the  King's 
ich;  and  in  the  Common  Pleas,  is  moved  for  in  court,  and 
Ante  in  the  first  instance'' :  In  the  other  cases,  it  is  a  rule 
kibew  cause. 

By  the   annuity  act%  *^  a  memorial  of  every  deed,  bond, 

instrument,  or    other  assurance,  whereby   any  annuity  or 

rent  charge  shall  be  granted  for  one  or  more  life  or  lives, 

or  for  any  term  of  years  or  greater  estate  determinable  on 

*  one  or  more  life  or  lives,  shall,  within  twenty  days  of  the 

execution  of  such  deed.  Sec.  be  enrolled  in  the  high  court  of 

Chancery ;  and  shall  contain  the  day  of  the  month,  and  the 

year  when  the  deed,  &c.  bears  date,  and  the  names  of  all 

tbe   parties,  and  for  whom   any  of  them  are  trustees,  and 

'    of  all  the  witnesses ;  and  shall  set  forth  the  annual  sum  or 

~  'jams  to  be  paid,  and  the  name  of  the  person  or  persons 

^  *for  whose  life  or  lives  the  annuity  is  granted^  and  the  con- 

"^  sideration  or  considerations  for  granting  the  same;  other- 

^  wise  every  such  deed,  &c.  shall  be  null  and  void  to  all  in- 

*^  tents  and  purposes/' 

And  by  a  subsequent  clause^,  <*  in  every  deed,  instrument,  or 


*  jhUf  80.                                         '  former  act  if  rrpealed,  except  as  to  an- 
^  Jbfff  67, 8.  Doities  or  rent  charges,  granted  before 

*  JW/,  Chap.  XXXIV.  the  pasiing  of  that  aa,  and  other  pro- 
'  Append.  Chap.  XXXIV.  ^  z6.  TiaioM.tiibttitnted  in  lieu  tfiereof. 

*^  17  Geo.  III.  €.26.  $   I.  but  lee        f  j  3. 
53  Geo.  III.  c.  141.  by  irhich  the 
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^  other  amnraiicey  whereby  any  aimoity  ot  f  Aft  diai^i 
<<  be  gprantedy  or  attempted  to  be  gratfted,  the  <k>iifti< 
^  renlfy  and  froiul  ^Sde^  (whieh  i^alt  be  in  money  onTy,) 
^  also  the  name  or  names  of  the  pei^on  or  penions  by  wl 
^  and  on  whose  behalf  the  said  coniftideration,  or  any 
<<  dkereof,  shall  be  advanced,  shall  be  fully  and  fraly  set 
'^  and  described  m  words  at  full  length ;  and  in  case  the 
<^  shall  not  be  fiilly  and  tnify  set  forth  and  described,  e?< 
'^  such  deed,  &c.  shall  be  null  and  void  to  all  intents 


tt 


purposes 


»» 


\ 


And  by  the  fourth  section  of  the  act,  ''  if  any  part  of 
<^  consideration  shall  be  returned  to  the  person  advancing 
*^  same.;  or  in  case  the  consideration,  or  any  part  of  it,  is 
^^  in  notes^  if  any  of  the  notes,  with  the  privity  and  consent 
^^  the  person  advancing  the  same,  shall  not  be  paid  when  d 
^^  or  shall  be  cancelled  and   destroyed   without  being 
'<  paid ;  or  if  the  consideration,  or  any  part  of  it,  is  paid 
<<  goods ;  or  if  any  part  of  the  consideration  is  retained, 
<<  pretence  of  answering  the  future  payments  of  the 
^<  or  any  other  pretence ;  in  all  and  every  of  the  afi 
<^  cases,  it  shall  and  may  be  lawful  for  the  person  by  w 
^'  the  annuity  or  rent  charge  is  made  payable,  to  apply  to 
court  in  which  any  action  is  brought  for  payment  of 
annuity,  or  judgment  entered,  by  motion^  to  stay  p 
^*  ings  on  the  judgment,  or  action ;  and  if  it  shall  appear 
^^  the  court,  that  such  practices  as  aforesaid,  or  any  of 
«  have  been  used,  it  shall  and  may  be  lawful  for  the  court 
*<  order  the  deed,  bond,  instrument  or  other  assurance  to 
<^  cancelled,  and  the  judgment,  if  any  has  been  entered,  ts 
"  be  vacated.'' 

By  this  latter  clause,  the  courts  have  in  certain  <:as^  M 
express  jurisdiction  given  them,  by  motion,  to  stay  proeaB^ 
ings  iu'  an  action  brought  for  payment  of  thei  aauuityv  ordfi 
judgmentontered  ;  and  to  order  the  deed,  8cc.  to  be  canoalMil 
and  the  judgment  to  be  vacated.    And  in  other'  cases,  irtf 
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^ially  provided  for  by  the  above  clause,  where  a  warrant 
ttttomey  has  been  given  to  confess  a  judgment,  or  judgment 
been  entered  up  in  the  King's  Bench,  for  securing  the 
rment  of  an  annuity,  the  court,  iu  virtue  of  their  getieral 
liction,  will  enter  into  the  validity  of  the  warrant  of  at- 
ley  or  judgment,  upon  motion;  and  if  the  provisions  of  the 
have  not  been  complied  with,  will  vacate  the  warrant  of 
imey,  or  set  aside  the  judgment*.  But  where  an  action 
brought  by  executors,  on  a  bond  given  by  the  defendant 
'their  testator,  for  securing  an  annuity,  and  upon  a  plea  of 
est  factum^  they  obtained  a  verdict  and  judgment,  and 
execution  thereon,  the  court  held  this  not  to  be  a 
where  they  could  give  relief,  upon  a  summary  application 
the  annuity  act,  for  a  defect  in  the  memorial^ ;  for  the 
only  meaut  to  refer  to  such  judgments  on  warrants  of  at- 
\j^  as  were  intended  to  be  a  part  of  the  security  for  the 
itty,  and  not  to  extend  to  cases  where  a  judgment  is  ob« 
in  the  ordinary  course  of  law,  on  any  instrument  given 
aeouring  the  same"".  And  the  court  of  Common  Pleas  set 
■e  a  judgment  and  warrant  of  attorney,  given  to  secure  an 
Miity,  for  a  defect  in  the  memorial,  without  costs,  because  it 
■  the  case  of  an  executor*'. 

Upon  the  fourth  section  of  the  act,  the  application  to  the 
tot  should  be  made  by  the  person  by  whom  the  annuity  is 
^ftble ;  but  the  court  in  one  instance  set  aside  a  judgment 
Mr^  on  the  annuity  bond,  and  execution  sued  out  thereon, 
defect  in  the  memorial,  upon  the  application  of  a  judg- 
it  creditor  of  the  grantor,  with  a  view  of  letting  in  a  sub- 


% 


4  Domf*  &  East,  694.  i  H.  Blac.  that  the  latter  court,  though  they  \kill 

»  4  Bro*  Ch.  Cai.  310.  2  Ves.  jun.  set  aside  the  judgmentf  will  not  order 

gy  S.  C-  6  Dumf.  6c  East,  73  ;•    i  the  warrant  of  attorney  tobevacated«  6 

|Jfc  Fid*  451*   3  Taunt.  540.    But  East,  241.  ^«.^ 

I^a  warrant  of  attorney  was  given  to  ^7  Dumf.  &  East,  495. 

pqp  judgment  in  the  Common  Pleas»  ^  Per  Ld.  Kcn^on^  7  Dumf.  &  East, 

k^.wUcb  judgment  was  entered  up  496. 

in  the  King's  Bench,  it  seems  ^  i  Bos.  &  Pul.  335. 
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sequent  judgfnient  of  his  own\  In  a  later  case  however, 
the  grantor  of  an  annuity  had  assigned  a  lease  for  sc 
the  payment  of  it^  and  afterwards  sold  his  interest  in  th 
to  a  fair  purchaser,  it  was  holden  that  the  latter  was  i 
titled  under  the  annuity  act,  to  apply  to  the  court  to  b 
security  delivered  up  to  be  cancelled,  because  the  memo 
quired  by  the  act  was  not  duly  registered^ 

The  courts  are  expressly  authorized,  by  the  fouilh  se( 
the  act,  to  order  the  deed,  &c.  to  be  cancelled,  as  well  a 
aside  the  judgment,  or  stay  the  proceedings.  Bat  wh* 
application  is  made  to  the  general  jurisdiction  of  the  c 
seems  that  they  will  only  vacate  the  warrant  of  attorney 
aside  the  judgment  or  execution;  and  not  make  an^ 
respecting  the  deeds,  &c.  which  are  declared  by  the  a( 
null  and  void  to  all  intents  and  purposes^.  It  hs 
doubted,  whether  all  the  deeds,  &c.  can  be  set  aside 
one  only  is  objectionable'' :  But  it  seems,  from  a  rec 
cision  of  the  court  of  Common  Pleas,  that  in  such  a 
court  will  only  set  aside  the  deed  which  is  defective, 
properly  memQrialized\ 

The  laches  of  the  party  applying  does  not  of  itself 
an  answer  to  the  application^  But  where  it  appear 
he  had  acquiesced  in  the  payment  of  the  annuity,  ^ 
lain  by  till  the  persons  acquainted  with  the  original  trar 
were  dead^  the  court  refused  to  interfere,  and  relieve  h 
summary  way^  So  where  an  ejectment  was  brought 
cover  possession   of  lands   extended  under  an  elegit^ 


■  5  Dumf.  &  East,  9.  47 1-  »  Bos.  &  Pul.  451.  a  1 

"  ^6  Dumf.  &  East,  403.  but  see  2  6  East,  243. 

East,  563.  '  I  Marsh.  478.  and  see  4 ! 

^  2  Ves.  jun.  138.  6  Durnf,  &  East,  East,  694. 

404.  739,  7  Dut-Df.  &  East,  253.  3  East,  *  Grant  v.  Foky,  T.  23  G« 

500.  I  Marsh.  483.  but  see  i   Bo8%  &  B.  and  see  i  Bos,  &  Pal.  451.' 

Pul.  66.  482.  <  5   Dumf.  &  East,  139.  i 

<<  4  Bro.  Ch.  Cas.  310.  2  Ves.  jun.  DurDf.&  East,  328.  2  East,  8 
1S4.  6.  C.  and  see  6  Dumf.  8c  East, 


OV  MOTIONS,  AND  RUIAS,  &e,  516 

[Blent  confessed,  which  had  been  entered  up  on  a  warrant 
ttomey  given  for  securing  an  annuity,  it  was  holden  to  be 
late  for  the  grantor  to  object  to  the  consideration  of  the 
lity,  upon  a  summary  application  for  staying  the  proceed- 
I  after  verdict  in  such  ejectment ;  because  he  had  an  op- 
sonifcy  of  making  his  defence  to  the  action\  And  it  seems 
» an  annuity  paid  without  objection  for  more  than  six  years, 
1  be  protected,  by  analogy  to  the  statute  of  limitations, 
last  any  objection  dehors  the  memorial,  for  a  supposed  de- 
;  of  consideration,  without  strong  reasons  to  the  contrary  ^ 
t  where  the  objection  to  the  annuity  was,  that  some  of  the 
fk  were  not  witnessed  by  all  the  persons  mentioned  in  the 
|M>riaU  the  court  on  application  set  aside  the  warrant  of 
jmey,  though  at  the  distance  of  near  twenty  years,  and 
IT  the  principal  parties  and  witnesses  to  the  transaction 
e  dead ;  the  merits  of  such  objection  not  depending  on  any 
mony  lost  by  the  delay  % 

• 

'  a  question  respecting  the  validity  of  an  annuity  has  been 
led  by  a  court  of  competent  jurisdiction,  the  court  of 
fa  Bench  will  not  suffer  it  to  be  atritated  ai^ain,  if  the 
t  has  been  directly  determined ;  but  that  is  not  the  case^ 
re  the  question  has  only  incidentally  occurred,  and  has  not 
I  positively  decided^  In  a  late  case  however,  where,  upon 
^vioan  application  to  set  aside  an  annuity,  for  non-compli* 
I  %viih  the  requisites  of  the  act,  the  rule  was  discharged 
I  discussion  of  the  merits,  the  court  of  King's  Bench 
Id  not  entertain  a  similar  application  between  the  same 
ies,  on  the  same  state  of  facts,  though  grounded  upon  a 
objection  to  the  annuity,  which  was  not  before  urged  or 
odered*.  And  where  a  rule  to  shew  cause  is  obtained  in  \ 
€X>art,  for  the  purpose  of  setting  aside  an  annuity  or  an« 
the  several  objections  thereto  intended  to  be  insisted 


f  jyunf.  Si  East,  540.  Durnf.  Sc  East,  328.  2  East,  8$.  56  j. 

l£aat,  85.  •;  Duraf.  &  East,  4;$.  and  see  id. 

yL  563*  S4^-  1  ^^^  45S-  S37*  ^  ^^^f  S^S>  ^* 

S  Domf.  A  East,^  471,  and  see  8    13  East,  590. 
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upon  by  the  counsel,  at  the  time  of  making  the  role  mbioi 
must  be  stated  in  the  role  nisi^ :  which  practice  ako  obti 
though  not  established  by  rule,  in  the  court  of  Com 
Fleas. 

Rules,  it  has  been  said,  are  not  records ;  but  only  rei 
hranceSf  not  entered  on  the  rolls  of  the  courts^  And  if  a 
of  court  be  produced  under  the  hand  of  the  proper  ofl 
there  is  no  need  to  prove  it  to  be  a  true  copy,  because  it  is 
original"^.  But  the  allegations  in  a  rule  of  court,  do  not  ] 
the  facts  alledged^.  Every  ruk  or  order,  made  or  given 
by  any  of  the  courts  of  law  at  Westminster,  which  ska! 
issued  or  delivered  out  by  the  clerk  of  the  rules  or  other  oi 
to  the  party  obtaining  it,  the  entry  of  every  such  rule  or  o 
in  the  book  kept  by  the  clerk  of  the  rules  or  other  officer  foi 
purpose,  whether  written  on  one  or  more  sheets  or  le 
and  the  copt/  of  every  such  rule  or  order,  is  subject  to 
stamp  duty  of  half  a  crown,  by  the  general  stamp  acts% 

A  motion  is  sometimes  preceded  by  a  noticed :  and  is  ii 
neral  accompanied  with  an  affidavitj  or  affidavits  of  the  I 
necessary  to  support  it.  In  the  King's  Bench,  notice  of 
tion  is  necessary  in  the  case  of  an  information,  or  to  qoi 
conviction^.  And  in  other  cases,  though  seldom  necessi^ 
is  frequently  given,  in  order  that  the  rule  nisi  may  open 
a  stay  of  proceedings;  or  to  save  time  and  expence,  by  al 
ing  the  adverse  party  an  opportunity  of  shewing  cause  ii 
first  instance,  or  by  inducing  the  court  to  disallow  the  \ 
>  of  proceedings  had  after  notice,  and  before  the  motioa 
statute  14  Geo.  II.  c.  17,  requires  notice  of  motion,  for  j 
ment  as  in  case  of  a  nonsuit ;  but  in  the  King^s  Bead^ 


•  R.  T,  42  Geo.  III.  K.  B.  a  East,  *  48  Geo.  III.  c.  149.  S^d.  F 
569.  #  III-  S5  Geo.   in.   c.  184.  . 

*  1  Wils.  40.  Part  IL  \  III. 

«  I  Ld.  Raym.  745.  and  kc  i  Caxnpb.  '  Append,  Chap.  XVIII.  f  X|  * 

lOft.  ^RcH  y.  Johman,  M.  a^  Gi 

'6  Taunt.  19.  K«  B. 
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diew  cause  is  considered  a  sufficient  notice  of  itself^; 

it  18  otherwise  in  the  Common  Pieas^     And  in  the 

courts  a  rule  nUi  is  no  stay  of  proceedings,  unless  notice 

notion  be  g^iren,  and  an  affidavit  thereof  filed,  except  in 

of  rules  for  new  trials,  or  in  arrest  of  judgment. 

lavits  in  general  may  be  sworn  in  courf^  or  before  a 
or  baron  of  the  court,  where  the  action  is  brought ;  or 
a  cammimoner  authorized  to  take  affidavits,  by  virtue 
statute  29  Car.  II.  c.  5. ;  or,  for  holding  the  defendant 
iqpecial  bail,  before  the  officer  who  issues  the  process, 
deputy"^;  or,  of  the  service  of  common  process,  be- 
ffae  derk  of  the  common  bails,  or  filacer,  by  the  statute 
K  I.  c.  20.  And  they  may  be  considered  with  reference 
(ir  title,  contents,  jurat,  stamp,  and  filing,  &c. :  The 
also  may  be  considered,  as  it  respects  the  court,  or  the 
tea  of  the  parties.  All  affidavits  should  regularly  be  entitled 
ttie  court  where  they  are  made,  or  intended  to  be  used ; 
in  tbe  King's  Bench,  we  have  seen',  if  they  be  not  so  en- 
but  only  subscribed  with  the  words,  ''  By  the  caartp^ 
bottom  of  the yaraf,  they  are  not  sufficient  to  entitle  the 
rty  to  read  them  :  nor  can  they  be  read,  if  sworn  before  a 
Itatsmoaer,  without  stating  him  to  be  a  commissioner  of 
court,  unless  they  are  so  entitled*.  They  must  also  con* 
in  the  Jurat,  the  place  where  they  were  sworn^  And  in 
Common  Fleas,  a  rule  nisi  was  discharged,  because  the 
iTit  on  which  it  was  obtained,  was  not  entitled  in  any 
although  it  appeared  from  the  jurat,  that  it  was  sworn 
one  of  the  judges  of  this  court'.  But  affidavits  sworn 
a  judge  of  the  court  of  King*s  Bench,  though  not  en- 


^Lofif  6j.  *  13  £«it,  189.  but  tee  7  DtxnL  A 

ttlLiUac.  $17.  and  tees  Taust.    Ean,  4$i. 

t  '3  Miult  &  S€l.  493. 

fjAotp  i8a,  3*  '  1  Bot.ft  Pol.  271. 
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titled  therein,  may  it  seems  be  read*.  Where  a  cause  is  i 
pending  in  either  court,  the  affidavits  should  regularly  bei 
titled  with  the  christian  and  surnames  of  all  the  parties*',  a 
the  character  in  which  they  sue,  or  are  sued^;  which  n 
also  be  inserted  in  the  title  of  affidavits,  produced  to  shew  an 
against  in  any  rule"^ :  But  where  common  process  is  sued  i 
against  A.  and  several  other  defendants  in  the  CommoD  Pic 
if  the  latter  be  not  brought  into  court,  the  affidavit  to  i 
aside  the  proceedings  may  be  entitled  in  a  cause  between  t 
plaintiff  and  A.  only^.  And  where  no  cause  is  dependii^^, 
in  the  case  of  affidavits  to  hold  to  bail,  it  is  anile  of  the  Kni| 
Bench,  that  such  affidavits  be  not  entitled  in  any  cause,  i 
read  if  filed^:  And  in  the  Common  Pleas,  we  have  seen'J 
an  affidavit  to  hold  to  bail  be  entitled  in  a  cause,  it  is  bad; 
the  defendant  may  be  discharged,  on  entering  a  commOT 
pearance.  The  affidavits  on  a  motion  for  leave  to  file  a 
minal  information,  in  the  King's  Bench,  ought  not  to  be 
titled  J  and  if  they  are,  cannot  be  read :  The  affidavits 
duced  on  shewing  cause  may\  or  may  not*  be  entitled : 
all  affidavits  made  after  the  rule  is  absolute,  must  be  entil 
So  where  a  submission  to  an  award  is  made  a  rule  of 
uiider  the  statute,  there  being  no  action,  the  affidaviii 
which  to  apply  for  an  attachment,  for  disobeying  the  a^ 
need  not  be  entitled  in  any  cause ;  but  the  affidavits  in 
must'.  In  moving  to  stay  the  proceedings  on  a  bail- 
the  affidavit  on  which  the  motion  is  made,  is  to  be  entitled^ 
the  original  action,  and  not  in  the  actions  against  the 
And  motions  and  affidavits  for  attachments  in  civil  suits  are, 


*  1 3  East,  1 89. 

^  2,  Salk.  461.  2  Durnf.  &  East,  644. 
R.  M.  38  Geo.  III.  K.  B.  7  Durnf. 
He  East,  454.  and  see  i  Smith  R.  457. 
a  Smith  R.  394.  i  Bos.  k  Pul.  36* 
i3  7« 

*  3  Taunt.  377. 

^  7  Durnf.  &  East,  66 1« 
^  i  Marsh.  403. 


'  R.  M,  38  Geo.  III.  K.  B.  7 

&  East,  454.  Jniff  183. 

«  JrUe,    183. 

•»  I  Str.  704.  Andr.  313. 

>  6  Duinf.  &  East,  60.  and 
East,  4S7. 

^  6  Durnf.  &  East»  642. 

'  3  Durnf.  &  East,  60 1. 

■*  Anfe,  293. 
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re8een\in  the  King^s  Bench,  proceedings  on  thep/ca  side  of 

coaity  until  the  attachments  are  granted,  and  are  to  be  en- 

with  the  names  of  theparties^;  but  as  soon  as  the  attach- 

are  granted,  the  proceedings  are  on  the  crown  side,  atid 

that  time  the  king  is  to  be  named  as  the  prosecutor :  And 

ioDS   and  affidavits  for  attachments  are  entitled   in   like 

ler,  in  the  Common  Pleas'^. 

point  of  Jbrm,  affidavits  begin  with  stating  the  names, 
places  of  abode,  of  the  persons  by  whom  they  are  made  ; 
in  the  King's  Bench,  it  is  a  rule"*,  that  the  addition  of 
person  making  the  affidavit,  should  be  inserted  therein ; 
there  is  no  such  rule  in  the  Common  Pleas :  and  in  the 
tr  cuurt^  it  is  not  necessary  that  an  affidavit  made  by  the 
kot  in  the  cause,  stating  his  name  and  place  of  abode, 
(tiling  him  defendant,  should  also  contain  the  addition  of 
degree'.  The  affidavits  should  contain  a  full  statement  of 
'^  circumstances  necessary  to  support  the  application ;  and 
kk  rather,  as  it  is  a  rule  not  to  receive  supplementary  affidavits, 
i  shewing  cause*  without  leave  of  the  court :  But  there  is 
id  to  be  a  diversity  between  affidavits  which  contain  new 
atter,  and  such  as  tend  only  to  confirm  what  w<as  alleged 
id  ffwom  when  the  rule  was  made;  in  the  latter  case,  it  seems 
ley  may  be  read,  but  not  in  the  former^  And  where  a  no- 
pe of  motion  has  been  given,  it  should  be  sworn  that  it  was 
dy  served. 

An  affidavit  sworn  before  a  commissioner,  being  the  at- 
imey  in  the  cause,  cannot  be  reads  except  for  the  purpose 
I  holding  the  defendant  to  special  bail^,  or  entering  an  ap- 


*  jfaUf^gy.  •  6  Taunt.  73. 
^  3  Dtrnf.  &  East,  2^3.  7  Dornf.  Sc  '2  Sdk.  461. 

■tt>439-528.   laEatt,  165.  <3  Durnf.   Sc   East,    40^.  and  ace 

«• »  Boi.  A  Put.  5 1 7.  CaJ.  Wightw.  6s.  Price  1 16. 

*  R.   M.  15  Car.  II.  K.  B»  ^nie^  »»  R.  E.   15  Geo.  II.  re^.  a.  K.  B. 
ti9  2.  R.  E.  13  Geo.  11.  C.  P.  jfnU,  183. 
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pearaDce  in  the  Common  Pleas' :  But  this  rule  does  not  ( 
to  the  attorney's  clerk;  and  therefore  an  affidavit  may  be 
before  the  clerk  of  the  attorney  in  the  cause,  if  such  cl 
empowered  to  take  affidavits^.  So  in  the  Common  PI 
the  agent  in  tovi^n  be  the  attorney  on  record,  it  is  no  oh 
to  an  affidavit  of  the  party,  that  it  is  sworn  before  h 
attorney  in  the  country^  In  the  King's  Bench,  it  is 
that  ^^  where  an  affidavit  is  made  before  a  commissionei 
person  who  from  his  signature  appears  to  be  iUiteratef  the 
missioner  taking  the  affidavit  shall  certify,  or  state  in  the 
that  it  was  read  in  his  presence,  to  the  party  making  the 
who  seemed  perfectly  to  understand  it,  and  wrote  h 
nature  in  the  presence  of  the  commissioner"^/'  It  is  also 
that  "  upon  every  affidavit,  sworn  in  this  court,  or  befoi 
judge  or  commissioner  thereof,  and  made  by  two  or 
deponents,  the  names  of  the  several  persons  making 
affidavit  shall  be  written  in  the  jurat ;  and  that  no  affidi 
read  or  made  use  of,  in  any  matter  depending  in  this 
in  the  jurat  of  which  there  shall  be  any  interlineat 
erasure*."  The  same  practice,  though  not  prescribed  b 
obtains  in  the  court  of  Common  Pleas.  Every  affida 
be  filed,  read  or  used  in  any  of  the  courts  of  law  or 
at  Westminster,  or  of  the  Great  Sessions  in  Wales,  or  < 
counties  palatine  of  Chester^  Lancaster  and  Durham,  or 
any  judge  or  master,  or  other  officer  of  any  of  the  said  < 
&c,  and  the  copy  of  every  such  a^davit,  is  subject 
stamp  duty  of  half  a  crown,  by  the  general  stamp 
And  an  affidavit,  having  only  one  stamp,  cannot  be  ui 
more  than  one  cause^. 

The  affidavit  should  be  made  before  the  rule  is  move 


•  R.  E.  13  Geo.  II.  C.  P.  &  East,  82, 

^  8  Durnf.  &  East,  638.  '  49  Geo.  III.  c.  149.  Scked. 

*  S  Taunt.  89.  §  III.  5S  Geo.  III.  c.  184.  5d 

*  R.  E.  31  Geo.  IIL  K.  B.  4  Durnf.  11.  §  III. 

&  East,  284.  *  3  Taunt«  469. 

•  R.M.  37  Geo.  III.  K.  B.  7  Durnf. 
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ted  produced  in  court  at  the  time  of  making  the  motion*.  And 
nrlMsn  an  affidavit  made  in  tanm  has  been  used,  but  not  before, 
should  be  filed  with  the  clerk  of  the  rules  in  the  King's 
oh,  in  order  that  it  may  be  given  in  evidence,  if  necessary, 
an  indietment  for  perjury^.  But  countfy  affidavits  must  ba 
sooner:  it  being  provided  by  the  statute  29  Car.  II.  c.  5, 
*'  all  affidavits  sworn  before  the  commissioners  appointed 
virtue  of  that  act,  shall  be  filed  in  the  proper  office  of  the 
where  the  action  or  matter  is  depending,  and  then  read  :** 
it  is  a  rule  of  the  court  of  King's  Bench%  that  '^  all  such 
vits  be  brou^t  to  the  clerk  of  the  rules  of  this  court, 
be  filed,  in  such  convenient  time  that  copies  of  them  may 
daly  made,  and  delivered  to  the  party  filing  the  same."  In 
Pto  Common  Pleas,  it  is  a  rule,  that  *^  the  secondaries  shall  n6t 
le  any  affidavits^  taken  before  any  person  that  is  not  com^ 
hisnoBed  to  take  the  same;  and  that  no  affidavit  be  read 
k-  court,  before  the  same  is  filed''."  AflMavits  of  the  exe- 
IHtion  of  articles  of  clerkship,  and  service  under  them,  are 
kd  with  the  chief  ckrhy  or  his  deputy,  in  the  King's  Bench, 
IP  clerk  of  the  warrants,  in  the  Common  Fleas* ;  affidavits  to 
Mid  to  bail,  with  the  officer  who  issues  the  process,  or  his  de- 
tMly';  affidavits  of  the  service  of  process,  with  the  clerk  of  the 
kktmon  bails,  or  filacer* ;  aflMavits  of  the  troth  of  pleas  in 
Statement,  with  the  clerk  of  Hke  papers,  or  protfumataries  ;  and 
■davits  of  increased  costs,  with  the  master,  or  prothatwtary^, 
Ifto  taxes  them.  And  when  an  affidavit  has  been  read  and 
■bd,  it  becomes  a  record  of  the  court,  and  cannot  lie  taken 
the  file^ 


In  the  King's  Bench,  an  attachment  for  non-payment  of 
nsts,  and  against  the  sheriff  for  not  returning   the  writ,  or 


«  R.  H.  36  Geo.  III.  K.  B.  ^  jtiOe,  166.  182,3. 

r*^  7  Damf.  &  Eatt,  315.  ^jfnie,  24;. 

•  R«M.  9  Geo.  II.  K.  B.  «» R.  H.  1 1  Geo.  II,  C.  P. 
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brincciDg  in  the  body,  may  be  moved  for  the  last  day  ot  term\ 
And  where  the  rule  to  return  the  writ  expires  on  the  last  daj 
of  tenUf  the  sheriff  is  attachable  in  the  Ring*s  Bench,  at  the 
risinfic  of  the  court  on  that  day,  if  no  return  be  made  before^ 
and  the  rule  for  the  attachment  is  regular,  though  he  makei 
bis  return  on  a  subsequent  day  in  vacation,  before  he  is  actualljii 
served  with   the  rule ;  and  though,  immediately   after 
service,  he  tender  the  sum  levied,  deducting  his  poundage^^ 
But  the  master's  report  cannot  be  moved  for  on  thatdafi 
without  previous  leave  of  the  court,  except  in   extraordinarjj 
cases,  and  upon  personal  service  of  the  notice^ :  And  a  mo-j 
tion  for  a  rule  to  answer  the  matters  of  an  affidavit  cannot 
made  on  the  last  day  of  term%  or  any  motion  which  w< 
operate  as  a  stay  of  proceedings,  unless  it  appear  to  the 
that,  under  the  circumstances,  it  could  not  have  been  ms 
earlier^.     So  the  courts  will  not,  on  the  last  day  of  term^ 
a  motion  for  a  rule  nisi  for  an  attachment',  or  to  set  aside 
award^ ;  nor  can  counsel  be  heard  on  that  day,  to  shew 
against  the  latter  rule,  but  the  same  must  be  enlarged, 
made  a  peremptory  for  the  next  ensuing  term**. 

The  last  day  of  term  is  said  not  to  be  a  day  for  side-bar  rok 
in  the  King's  Bench ;  though  it  seems  to  be  otherwise  io 
Common  Pleas :  and  in  the  King's  Bench,  if  the  party 
entitled  to  such  a  rule  before,  he  may  take  it  out  on  the 
day   of  term,  dated  as  of  the  preceding  day*.     A  proMl 
is  not  in  general  grantable  the  last  day  of  term :   but  a 
may  be  obtained  on  motion,  to  stay  proceedings  till  the 
suing  term^ ;   and  in  one  instance  it  was  granted  on  motion 
last  day  of  term,  leave  having  been  obtained  the  day  befoi 


*  I  Bur.  651.  j  Bur.  26^6.  j/ntet  496.  '3  Smith  R.  11 8*  ^lUe,  497. 

^  X I  East,  $91.  ^NatleUm  t.  Croth^^  H.  38  Geo.  IIL 

«  I  Blac.  Rep.  311.  Per  Cur.  T.  40  K«  B. 

Geo.  IIL  K.  B.  »» R.  M.  36  Geo.  IIL  K.  B. 

^  4  Bur,  2502.  '  AnUg  501* 

t  LeaJiT  T.  Narruf  M.  37  Geo.   III.    ^  Iiatch,  7.  2  Rol.Rep.  456. 
K.  B.  Cat,Pr.C.P.r30. 
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i?e  it  tben\  A  rule  nisi  for  a  criminal  information  against 
pstratefor  misconduct  in  the  execution  of  bis  office,  ought 
neral  to  be  moved  for  within  the  Jirst  term  after  the  sup* 
1  offence ;  and  it  may  be  granted  at  the  end  of  a  term, 
st  a  magistrate  for  mal-practices  during  the  term** :  or 
s  no  assizes  have  intervened,  it  may  be  moved  for  in  the 
i  term^ :  though  it  cannot  be  moved  for  so  late  in  thai 
as  to  preclude  the  magistrate  from  the  opportunity  of 
ing  cause  against  it  the  same  term'. 

the  Common  Pleas,  we  have  seen*,  that  upon  writs  of 
ngaSf  returnable  the  last  day  of  term,  the  plaintiff  might 
>rly  have  moved,  at  the  rising  of  the  court,  to  increase 
I  on  the  alias  or  plvries  distringas,  to  be  issued  in  case 
n-appearance,  on  the  following  day ,  or  for  a  sale  of  the 
3,  to  pay  the  costs  of  the  writs ;  or,  where  a  rule  to  bring 
3  body  expired  on  the  last  day  of  term,  for  an  attachuient 
lot  bringing  it  in,  to  be  issued  on  the  following  day,  pro^ 
1  bail  should  not  then  be  perfected,  or  the  defendant  ren« 
j  in  their  discharge.  But  in  that  court,  no  motion  for 
tachment  can  be  made  on  the  last  day  of  term,  except  for 
payment  of  costs  on  the  prothonotaries  aUocatur^  or  against 
theriff',  for  not  returning  the  writ,  or  bringing  in  the 
;  nor  can  a  motion  be  made  on  that  day,  for  a  rule  nisi 
ange  the  venue,  unless  the  declaration  was  delivered  so 
in  the  term,  that,  the  defendant  had  not  an  opportunity 
aking  it  earlier*.  So  that  court  will  not  entertain  a  mo- 
on the  last  day  of  term,  for  the  amendment  of  fines  or 
reries** ;  nor  to  set  aside  judgment,  if  the  defendant  could 
applied  sooner* ;  nor  a   motion  in  arrest  of  judgment, 


Bur.  1922.  S.  C. 

Durnf.  &  East,  80.  tBarnct,  48a  486,  489.  Pr,  Reg. 

;  East,  2  70.  4^6,  7* 

^.322.  »»  5  Taunt.  856. 

t^f  106,  7.  302.  *  Cat.  Pr.  C.  P.  130. 

as.  Pr.  C.  P.   51.  Pr.  Reg.  104. 


AM  or  MOTIONS^  ANi>  RULES,  ScC. 

WiChoat  prernms  notice*.  And  Mr.  Justice  Tnrisdem 
cite  the  year  book  of  Edm.  lY.  and  say,  they  were  i 
no  law  the  last  day  of  term\ 

When  a  rale  nisi  is  moved  for,  the  party  called  up 
either  shew  cause  against  it  in  the  first  instance,  or  oi 
seqeent  day.  In  the  former  case,  the  counsel  irho  app 
the  rule,  has  a  right  to  reply  in  support  of  if :  In  tbi 
the  rule  to  shew  cause  is  drawn  up  for  a  particular  day  i 
appointed  by  the  clerk  of  the  rules  in  the  King*s  Be 
secondaries  in  the  Common  Pleas,  according  to  tb 
^Ifhete  the  transaction  appears  to  have  happened,  u{ 
tttce  of  the  ofidavits  on  which  the  rule  was  obtained, 
ks  to  allow  the  party  called  upon  sufficient  time  to 
t^  appltcatioii :  If  in  town,  the  rule  in  the  King's  B< 
ttiyally  dmivn  op  for  the  fourth  day,  exclusive  of  the 
<)/btaiailig  it ;  if  in  the  coimtry,  for  the  tixth  day  in  n 
for  the  ienih  day  in  distant  comities,  unless  it  be  oti 
dtdered  by  <iie  Mdrt.  In  the  Common  Fleas,  where  1 
lion  i^  prc^  mndi  ef  ^^oorse,  and  the  affidavits  sh< 
tule  4ln  Mwn  csnises  is  generally  drawn  up  to  shew  c 
tfafe  next  day  Vdt  twe  after  the  motion ;  but  if  the  affida 
long,'  or  ^te  ttattenr  arises  in  the  country ^  the  rule  is  coi 
driivm  up  to  shew  cause  in  about  a  week.  And  prei 
the  day  of  shewing  cause,  the  rule  should  be  duly  serve 
ifetvice,  we  may  remember,  should  be  before  ten 
at  "fiight,  ki  the  King*s  Bench^ ;  or  before  nine  o'clock 
evenmg,  in  the  Common  Pleas*.  And  to  bring  a  par 
deill6Dl{)t,  a  copy  of  the  rule  must  be  personalty  serve 
the  original  at  the  saflse  time  diewn  to  him^  In  otlie 
the  same  degree  of  strictness  is  not  required  in  the  ser 


*  Cas.  Pr.  io6.  Pr.  Beg.  238.  Barnes,  404. 

147.  S.  C.  •  ^nic,  63. 

*a  Salk.  624.  'jDurnf.  &  East,   351.  ai 

^  4  Taunt.  69a.  Dmraf.  &  East,  86.  that  it  c 

'R.  M.    41   Geo.  III.    K.  B.    i  lenred  on  a  Sunday.    AnU^  i 

East,  132.  ^«l#,  62,  3*  but  see  Barnes, 
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e  rale;  but  it  is  sufficient  to  leave  a  copy  of  it  with  the  person 
presenting  the  party,  at  his  d welling-hoose  or  place  of  abode : 
nd  in  the  King's  Bench,  it  does  not  seem  to  be  necessary  to 
ew  the  original  at  the  time  of  service ;  but  in  the  Common 
eaSy  it  seems  that  in  order  to  make  a  perfect  service  of  a  rule, 
e  original  role  must  be  sworn  to  have  been  shewn  to  tha 
irty,  at  the  time  of  serving  the  copy*.  It  is  not  the  practice 
iwever,  to  serve  enlarged  rules;  because  both  parties  are 
lore  the  court^ :  And  where  the  party  appears,  it  cures  all 
r^^larity  in  the  service  of  the  rule^  When  a  rule  is  ob- 
ined,  to  set  aside  proceedings  for  irregularity,  and  to  stajf 
tKeedings  in  the  mean  Itme,  the  proceedings  are  suspended 
r  all  purposes  till  the  rule  is  discharged^ :  Therefore,  where 
te  plaintiff  took  an  assignment  of  the  bail-bond,  pending  a 
role  to  shew  cause  why  it  should  not  be  given  up  to  be  can* 
illed,  on  the  defendant's  filing  common  bail,  the  court  of  King's 
tench  set  aside  the  assignment,  as  having  been  made  too 
KMi»  But  if  the  court  direct  proceedings  to  be  set  aside  on 
nrma,  as  the  payment  of  costs,  &c.  the  terms  are  considered  as 
condition  precedent ;  and  till  they  are  performed,  the  pro- 
eedings  stand,  and  the  plaintiff  may  pursue  them,  without 
pplying  to  the  court*. 

On  the  day  appointed  for  that  purpose,  the  counsel  for  the 
larty  called  upon  by  the  rule^,  or  his  counsel,  may  shew  cause 
igainst  it,  either  upon  or  without  an  affidavit,  made  and  filed 
ly  the  party  shewing  cause,  as  circumstances  require.  But 
la  office  copy  must  be  first  taken  of  the  rule,  and  of  the  affi- 
davit upon  which  it  was  granted>^ ;  or  otherwise  counsel  cannot 
be  heard  :  And  in  the  King's  Bench,  where  a  special,  time  is 
baited  in  any  rule,  before  which  any  affidavit  is  required  to 
ie  filed,  no  affidavit  filed  after  that  time  can  be  made  use  of 


•Boraet,  403.  Pr.  Reg.  164.  S.  C.  *  4  Dumf.  Ic  Eaat,  176.  j/wUf  291. 

^  I  Smith  R.  199.  *  S  Tauot.  i. 
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in  court,  or  before  the  master,  unless  it  appear  to  the  ga* 
faction  of  the  court,  that  the  filing  of  such  affidavit  ifit 
the  time  limited,  was  prevented  by  inevitable  accidents.  1 
vious  to  shewing  cause,  it  is  usual  to  deliver  over  the  affid 
to  the  counsel  for  the  rule,  who  has  a  right  to  make  any 
jection  arising  on  the  face  of  it ;  and  if  a  doubt  arise,  upon 
statement  of  the  facts  contained  in  the  affidavit,  it  is  inspe 
by  the  judges,  or  read  by  the  officer  of  the  court. 

If  cause  be  not  shewn  on  the  day  appointed,  the  coonse 

the  party  obtaining  the  rule  may  move,  the  next  day,  to  u 

it  absolute ;  which  is  done  as  a  matter  of  course,  if  no  caoa 

shewn,  on  an  affidavit  of  service.     So  in  the  Common  Pies 

a  rule  be  drawn  up  for  a  certain  day,  the  plaintiff  has  till  the 

moment  of  that  day  to  shew  cause,  so  that  it  cannot  be  i 

absolute  till  the  next  day^.     But  the  matter  frequently  st 

over,  by  consent  of  parties,  or  for  the  accommodation  of  con 

till  a  subsequent  day ;  when  the  counsel  on  either  side 

bring  it  on,  by  moving  to  make  the  rule  absolute,  or  discb 

it :  though  if  not  brought  on  or  enlarged  during  the  samel 

it  h  of  no  effect,  unless  revived,  as  it  may  be,  in  any  fi 

term,  upon  being  served  anew,  and  motion  made  to  revii 

This  is  sometimes  done,  to  save  the  expence  of  new  affidi 

and  obviate  the  objection  of  its  being  a  second  attempt  afte 

first  was  abandoned.    In  the  Common  Pleas,  it  seems 

cause  cannot  be  shewn  after  the  day  appointed  by  the  rule 

the  party  called  upon  must  wait  until  the  other  party  mo 

make  it  absolute,  unless  notice  of  shewing  cause  on  a  difii 

(lay  be  previously  given*. 

When  the  counsel  for  the  party  obtaining  the  rule  ii 
ready  to  support  it,  he  may  move  to  enlarge  the  rule  till  a  fi 
day,  in  the  same  or  the  next  term^  which  is  pretty  mu 
course,  when  it  is  in  his  own  delay;  but  otherwise  the  c 
will  not  enlarge  the  rule  without  consent,  or  some  er 


■  R.  M.  36  Geo.;III.  K.  B.  «  Pr.  Reg.  26},  4. 

*a  Tnuu  174. 
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ceasity:  and  they  will  never  enlarge  the  plaintifTs  rule, 
ten  it  woald  have  the  effect  of  continuing  the  defendant  in 
itody.  In  like  manner,  when  the  counsel  for  the  party  called 
DO  by  the  role  is  not  prepared  to  shew  cause  against  it,  he 
ly  apply  to  enlarge  the  rule  till  a  future  day ;  which  is  a 
itter  of  right,  if  the  rule  was  not  served  in  time,  so  as  to  give 
{  party  an  opportunity  of  answering  it ;  but  otherwise  the 
ins  may  impose  upon  him  what  terms  they  think  proper: 
j  if  the  rule  be  enlarged  to  the  next  term,  they  commonly 
[aire  him  to  file  his  affidavits  a  certain  number  of  days  before 
!  term,  so  as  to  give  the  adverse  party  an  opportunity  of 
pecting^em;  in  which  case,  however,  the  party  shewing 
ise  need  not  confine  himself  to  the  original  affidavits,  but  is 
liberty  to  read  any  affidavits  made  since  the  term,  provided 
sy  were  filed  in  time*.  In  cases  of  urgency,  the  courts, 
Brards  the  end  of  the  term,  will  sometimes  enlarge  the  rule 
I  a  day  in  vacation,  when  it  is  to  be  brought  on  before  a  judge 
chambers.  In  the  Common  Pleas,  the  court  will  enlarge  no 
le  for  shewing  cause,  unless  notice  be  given  of  motion  to 
large  such  rule,  and  affidavit  made  of  such  notice\  And  in 
it  court,  if  a  rule  be  enlarged,  it  may  be  made  absolute  at 
^y  time  on  the  last  day  to  which  it  is  enlarged"". 

On  shewing  cause  against  the  rule,  the  courts  either  make  it 
Molote,  or  discharge  it ;  and  that,  either  with,  or  without  the 
Uts  of  the  applicatioui  or  such  costs  are  directed  to  abide  the 
rent  of  the  suiV*.  When  the  proceedings  are  regular,  and  the 
pplication  is  made  to  the  favor  and  indulgence  of  the  courts, 
te  rule  to  shew  cause  is  commonly  made  absolute,  on  pay- 
ent  of  costs  by  the  party  applying ;  but  when  the  proceedings 
e  irregular,  the  rule  to  shew  cause,  why  they  should  not  be 
t  aside,  is  commonly  drawn  up  with  costs,  to  be  paid  by  tlie 
posite  party :   And  if  the  rule  be  made  absolute  generally. 


*  WrighUon  ▼.  Maion^  E.  27  Geo.        *  a  Taunt.  174. 
[.  K.  B.  ^  But  in  the  Common  Pleas,  cosu 

^  Notue,  VL  2  Geo.  II.  $  t.  C.  P.  and  cannot  it  seems  be  given,  on  refusal  of  a 

Cai.  Pr.  C.  P.  67.  jul^to  shew  cause.  2  Blac.Rep.  769. 
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the  party  obtaining  it  is  entitled,  by  the  terms  of  the  nde, 
the  payment  of  costs,  which  the  master  or  prothonotaries  \ 
tax ;  and  if  they  are  not  paid  ou  demand,  the  courts  on  mot 
will  grant  an  attachment.  But  if  a  rule  nisi  be  granted 
fitting  aside  proceedings  for  irregularity,  without  saying  ^ 
costs,  and  this  rule  be  afterwards  made  absolute^  no  cause  be 
shewn,  it  must  be  made  absolute  in  the  terms  in  which  it 
moved,  without  adding  costs\  And  though  the  rule  be  dn 
up  with  costs,  yet  the  courts  in  some  instances  will  mal 
absolute  without  costs,  in  which  case  each  party  pays  his  o^ 
or  they  will  direct  the  costs  to  abide  the  event  of  the  suit 
whibh  case  the  party  ultimately  succeeding  is  entitled  to  tb 
And  whenever  a  rule  is  drawn  up  with  costs,  and  the  court 
not  mean  the  party  should  have  them,  they  wiU  mention  it 

If,  upon  shewing  cause,  it  appear  that  there  was  no  gro 
or  foundation  for  the  rule,  the  courts  will  discharge  it,  \ 
costs  to  be  paid  by  the  party  applying  \  and  in  all  cases,  wl 
a  rule  is  obtained  to  shew  cause  why  proceedings  should  no 
set  aside  for  irregularity  with  costs,  and  such  rule  is  afterwj 
discharged  generally,  without  any  special  direction  upon 
matter  of  costs,  it  is  understood  to  be  discharged  with  c< 
and  the  latter  rule  must  be  drawn  up  accordingly**.  Bi 
there  was  any  ground  for  the  rule,  and  it  is  not  drawn  up  i 
costs,  the  courts  will  in  general  discharge  it  without  costs : 
they  will  sometimes  order  the  costs  to  abide  the  event  of 
suit.  And  where  nothing  is  said  about  costs  in  the  rule,  oi 
the  courts  on  making  it  absolute,  or  discharging  it,  they 
considered  as  costs  in  the  cause,  and  must  be  paid  to  the  p 
ultimately  succeeding,  if  the  rule  be  made  before  judgm< 
but  if  it  be  not  made  till  afterwards,  they  depend  entirely 
the  rule ;  and  if  nothing  be  said  therein  concerning  them,  € 
party  will  have  to  pay  bis  own  costs.  If  a  party  obtain  a 
to  shew  cause,  requiring  two  things  with  costs,  although  b 
clearly  entitled  to  one,  yet  if  he  fail  as  to  the  other,  he  shi^ 


'  Pif  Cur.  H.  37  Geo.  III.  K.  B.         &  East,  8a.  4  Ean,  313. 
*  R.  M.  37  Geo.  III.  K.  B.  7  Dunif. 
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}  costs ;  for  the  adverse  party  was  under  the  necessity  of 
ing  into  court  to  resist  the  latter. 

I  the  Ring's  Bench,  particular  days  are  appointed  for 
Lin  business;  as  Tuesihy  and  Friday j  which  are  called 
r  days,  for  going  through  the  paper  of  causes,  wherein 
'Hums  haye  been  moved  fbr^  on  the  plea  side,  and  IVed- 
fy  and  Saturday ^  for  transacting  business  on  the  cromn 
All  motions  or  rules  in  matters  of  length  or  consequencct 
ppointed  for  certain  days,  and  called  on  first* :  And  special 
from  the  assizes  should  regularly  be  set  down  for  argu* 
9  within  the  first  ^bur  days  of  the  following  term^.  But 
ase  can  be  set  down  for  argument  on  the  first  paper  day, 
the  four  last  days  of  business  in  term :  Yet,  upon  the  day 
h  would  otherwise  be  the  last  paper  day,  common  things 
be  set  dbwn,  unless  it  be  the  last  day  of  term.  Special 
^s  are  to  be  entered  for  argument  with  the  clerk  of  the 
rs»  at  least ybur  days  exclusive  before  the  day  of  argument^; 
hich  notice  should  be  forthwith  given  to  the  attorney  or 
t  on  the  other  side :  and  all  such  causes  must  be  argued  in 
»rder  they  are  entered,  and  not  adjourned  to  any  future 
by  consent  or  otherwise ;  unless  the  court  shall  for  reason- 
cause,  verified  by  afiidavit,  upon  application  made  by 
r  of  the  parties,  their  attorney  or  agent,  at  least  two  days 
« the  day  of  argument,  otherwise  order^.  The  paper  books 
uses  entered  with  the  clerk  of  the  papers  for  argument  on 
dajfy  must  be  delivered  to  the  chief  justice  and  the  rest  of 
odges,  on  the  Saturday  preceding;  and  those  entered  for 
ment  on  Friday y  must  be  so  delivered  on  the  Tuesday 
(ding*. 


cf.  to  Bar.  V.  M.  38  Geo.  III.  this  rale  not  haviog  been 

r  Lord  Ken^fty    in    Cutter  ▼.  observed,  the  court  directed  it  to  be  pe- 

,  H.  35  Geo.  III.  K.  B.  Lord  remptory  is  future. 

wld  wished  to  reiix  thiif  which  is  '  See  a  former  rule  of  £.  2658. 

rule ;  but  on  considerauon,  the  '  R.  M.  30  Geo.  II.  K«  B«  i  Bur.  53. 

fKiog*s  Bench, in  the  abore  case,  *R.T.   40  Geo.  III.  K.B,  i  East, 

I  it  right  to  adhere  tQ  it:  And  in  ijz, 
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In  the  Common  Pleas,  if  a  special  case  be  made 
pritLSf  it  may  be  set  down  for  argument,  in  the  court  b 
paper  kept  by  the  secondaries,  within  the  6rst  Jour  days 
term,  as  a  matter  of  course;  but  it  cannot  be  set  down 
wards,  without  a  special  application  to  the  court.  And 
rule  in  that  court,  that  no  cause  be  put  in  the  book  to  be  a 
after  the  last  day  of  arguments,  unless  the  court  be  the 
moved,  and  i^all  order  it\  Also,  by  a  late  rule  of  th 
court,  *^  all  special  arguments  on  demurrers,  and  other 
arguments,  are  to  be  heard  on  the  day  next  before  the 
day  at  nisiprius  in  3Iiddlesex,  and  the  day  next  after  the 
day  nt  nisi  prius  in  LondaUf  and  on  no  other  days**:*' 
argument  is  allowed  on  the  four  first  or  four  last  days 
t«rm^.  Ail  special  cases  for  argument  must  in  this  court 
down  with  the  secondaries,  Jimr  days  exclusive  before  t 
of  argument ;  which  is  done  on  producing  the  case  sign( 
Serjeant  on  each  side,  with  a  motion  paper  for  a  concilim 
tlie  rule  is  drawn  up,  and  cause  set  down  at  the  sam< 
Demun*ers  are  set  down  in  like  manner,  on  produci 
entry  on  the  roll;  and  such  as  are  not  intended  to  be 
may  be  set  down  of  course,  for  any  day  except  the  foi 
and  four  last  days  of  term  ;  but  if  there  be  not  Jour  days  b 
tlie  day  of  setting  them  down,  and  the  day  of  argumei 
court  mus^  be  applied  to  for  leave,  which  is  always  give 
be  a  demurrer  mierely  for  delay,  and  not  intended  for  ai^ 
and  they  may  even  be  set  down  for  the  last  day  of  term' 
paper  books  in  this  court  are  required  to  be  delive 
the  lord  chief  justice,  and  the  other  judges,  tfvo  days  (ex< 
of  the  day  of  such  delivery,)  before  the  day  on  whi 
causes  shall  have  been  set  down  for  argument^  And  i 
courts,  the  exceptions  intended  to  be  insisted  upon  in  argi 
should  be  marked  in  the  margin^ 


*  R.T.  iaGeo.I.C.P.  165. 

"  R.  M.  47  Geo.  in.  C.  P.  By  a  ♦  R.M.  49CC0.  IILCP.  J 

former  rule,  they  were  to  be  heard  oa  41a. 

Mondays    and  Tlnirsdajfs  only*   R.  H.  '  R.  £.  ft  Jac»  U.  rented  Ir 

42  Geo.  III.  C.  P.  3  Bos.  &  Pul.  no.  36  Geo.  III.  K,  B.  and  «e  I 

*  R.  T.  12  Geo.  1.  faj.  C  P.  Geo.  III.  C.  P.  i  l^unu  203. 

*  Inip«C.P.  348«  352.  and  see  Barnes, 
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In  the  Ring's  Bench,  all  roles  enlarged  till  the  next  term% 
lod  roles  for  new  trials  which  stand  over  from  oin^  term  to 
mother**,  are  entered  in  tlie  j^remptory:  paper,  and  fixed  for 
lertain  days,  called /i^mtpfory  days^  and  must  be  heard  upoii 
ke  respective  days  for  which  they  are  made  pereo^ptory,  unless 
liecial  groundf  hy  afiidavit  or  otherwise,  be  shewn  to  the  court, 
W  postponing  such  rules*".  And  for  enforcing  this  practice  it  19 
udered,  that  ''no  rules  in  causes  entered  in  the  peremptory  paper 
9  enlarged  duriqg  the  term,  or  put  off  from  the  f^ppoipted  day^ 
y  eonsent  of  counsel,  or  the  attornies  concerned  therein,  with- 
Itt  previous  application  to,  and  special  leave  of  the  court^'* 
k  the  Conunon  Pleas,  enlarged  rules  are  set  down  in  the  pe* 
^tipknry  or  remanet  paper,  for  each  of  the  first  four  days  of 
)m  term,  and  called  on  after  the  common  motions  are  disposed 
b  All  rules  for  new  trials,  which  stand  over,  ^ire  9e(  dpwp  in 
iP  same  paper,  ^nd  proceeded  in  at  the  p}easurp  of  the  coprt, 
)md  8uch  matters  as  have  been  argued,  and  in  which  the  court 
fere  not  given  judgment,  are  likewise  set  down  in  theperemp- 
)kj  paper. 

PIf  a  rule  be  drawn  up  wrong  by  mistake,  the  courts  wiU 
iier  it  to  be  set  right ;  or  if  made  absolute  or  discharged  by 
irpriae,  they  will  open  it.  But  in  the  King's  Bench,  if  any 
ibse  shall  have  been  moved  in  court,  in  the  presence  of  the 
A  of  both  parties,  and  the  court  shall  have  thereupon 
a  rule  between  them,  the  same  diall  not  be  again  moved 
\ry  to  such  rule,  under  peril  of  an  attachment^.  And  the 
of  Common  Pleas  will  not  opep  the  rule  for  an  attach* 
it,  on  the  mere  affidavit  of  the  party,  that  he  has  not  been 
red;  at  least,  unless  he  shew  some  mistake  in  the  serviced 

I 

-In  hearing  motions,  the  course  formerly  observed  in  the 


M.  30  Geo.  IL  R.  H.  6  Geo.  '  R.  E.  41  Geo.  III.  K.  B.  i  East, 

JLH.  15  Oeo.III.  R.M.  17  Geo.  496. 

,j:.B.  JPitf.  to  Bur.  V.  X  Bor.  9.  •  R.  H,  5  Jac.  I.  K.  B. 

184a.  '  1  New  Rep.  C.  P.  356.  and  nee  5 

(  Smith  R.  198.  Taunt.  638. 

*  il.  H.  36  Geo.  !!!•  K.  B. 
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King's  Bench  was,  to  begin  every  day  with  the  senior  i 
within  the  bar,  and  then  to  call  to  the  next  senior  in  ord 
80  on,  as  long  as  it  was  convenient  to  the  court  to  sit; 
proceed  again  in  the  same  manner,  upon  the  next  and 
Mbsequent  day,  although  the  bar  had  not  been  half,  or  [ 
a  quarter  gone  through,  upon  any  one  of  the  former  ds 
that  the  juniors  were  very  often  obliged  to  attend  in  vaii 
out  being  able  to  bring  on  their  motions,  for  many  sac 
days\  This  practice  bearing  hard  upony^ntor  counse 
Mansfield  introduced  a  different  rule,  which  has  ever  sin< 
adhered  to,  of  going  quite  through  the  bar,  even  to  the  y< 
counsel,  before  he  would  begin  again  with  the  seniors 
though  it  should  happen  to  take  up  two  or  more  days, 
all  the  motions  which  were  ready  at  the  bar  upon  the  fii 
could  be  heard**.  The  same  course  is  observed  in  the  C 
Pleas ;  where  they  begin  with  the  king's  senior  serjeant, 
regularly  through  the  bar»  before  they  begin  ag^in. 

When  a  matter  comes  before  the  courts  on  a  rule  t 
cause,  as  on  a  motion  for  a  new  trial,  in  arrest  of  judgm 
in  the  King's  Bench,  to  quash  an  order  of  sessions^  &c. 
counsel  are  heard  on  each  side ;  the  counsel  who  shei 
first,  and  then  the  counsel  on  the  other  side :  If  there  are 
counsel,  the  senior  begins.  When  a  matter  comes  bef 
courts  on  a  nile  for  a  concilium^  as  on  a  special  ver 
special  case,  demurrer,  writ  of  error,  or,  in  the  King's 
on  a  motion  to  quash  a  conviction,  &c«  one  counsel  onlj 
ilionly  the  junior)  is  heard  on  each  side ;  on  a  special 
or  special  case,  the  counsel  for  the  plaintiff  begins  first' 
a  demurrer,  writ  of  error,  or  motion  to  quash  a  convicti 
counsel  for  the  party  objecting :  the  counsel  for  the  othc 
is  then  heard  in  answer,  and  the  counsel  who  began  first 
When  the  defendant  is  brought  up  for  judgment  in  the 
Bench,  after  trial  in  a  criminal  case,  the  defendant's  af 
are  first  read,  and  then  the  prosecutor's  affidavits ;  after 
the  defendant's  counsel  are  first  heaiili  and  then  the  proN 

*  I  Bur.  57.  ?  At  58;  !  Barnes,  1 55. 
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nsel.  When  he  is  brought  up  on  a  judgment  by  default, 
prosecutor's  affidavits  are  first  read,  and  then  the  defea- 
t's affidaTits ;  after  which,  the  prosecutor's  counsel  are  first 
rd,  and  then  the  defendant's  counsel :  When  there  are  no 
lavits,  the  defendant's  counsel  always  begin\  Upon  an 
Mil  to  the  sessions,  against  an  order  of  filiation,  the  respond* 
are  to  begin  by  supporting  their  order,  as  in  all  other 

fter  a  special  argument  on  a  conciliumf  it  is  usual  for  the 
Is  to  call  upon  each  of  the  coensel  or  Serjeants  concerned, 
lake  a  motion ;  which  is  called  moving  for  their  argument  : 
it  seems  that  in  the  King's  Bench,  it  is  not  the  practice  to 
upon  the  counsel  to  more  for  their  argument  as  a  matter  of 
se,  though  it  is  said  to  be  otherwise  in  the  C!ommon  Pleas^ 
where  it  was  moved,  in  the  latter  court,  for  leave  to  justify 
after  two  Serjeants  had  moved  for  their  arguments,  the 
t  would  not  receive  this  motion,  till  the  paper  was  gone 
agh"*.  On  motions  for  judgment  without  argument,  on 
IT  days  in  the  King's  Bench,  one  shilling  is  paid  for  each^ 
on,  by  the  counsel  making  it,  to  the  box ;  which  is  called 
money  f  or  high  bar  money ^  and  paid  by  the  secondary  on 
plea  side,  into  the  hands  of  the  clerk  of  thejfimtor  judge,  in 
r  to  be  by  him  paid  over  to  the  judges  of  the  court  in  equal 
es,  to  be  dis|K)sed  of  by  them  for  such  charitable  purposes 
ley  in  their  discretion  shall  think  proper*.  On  the  last  day 
rm,  two  shillings  are  paid  in  that  court  for  the  first  motion, 
one  shilling  for  every  motion  afterwards.  In  the  Common 
s,  there  are  no  payments  of  this  nature:  but  on  entering 
faction  on  the  roll,  it  is  usual  for  the  plaintiflP  to  pay  one 
ng  for  every  hundred  pounds  recovered  to  the  secondary, 
pays  it  over  to  the  jtmior  judge's  clerk,  by  whom  it  is  dis<> 
ted  among  the  prisoners  in  the  Fleet  Prison* 


M.  29  Geo.  III.  K.  B.  <  Pr.  Reg.  265. 

East,  50.  •%.T.  3a,  33  Geo.IL  K;B,   a 

Wih.  76.  Bur.  867. 
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A />e<i<ton  is' usually  exhibited  in  order  to  obtain  some 
or  reUef,  proceeding  from  the  court  or  a  judg«,  &c.  wi 
callins^  upon  the  other  party  to  shew  cause  against  it;  \ 
prisoners  to  have  day  rules  allowed  them  by  the  court  in 
time*;  or  to  be  relieved  against  the  extortion  of  gaolers, 
or  discharged  from  imprisonment  under  the  Lords'  act*; 
patif/ersto  he  ^ddriitted  to  sue  in  formd  pauperis^  ;  or  infc 
sue  by  prochein  amy,  or  defend  by  guardian,  &c*.  In  th 
of  prisoners,  the  petition  is  exhibited  to  the  court;  i 
ofhe'r  case^,  to  a  Judge  at  chambers:  or  it  may  be  exhibi 
tbe  master  of-  the  rolls j  for  an  original  writ  to  be  issued  s 
writ  of  eiYor  ^Oh  a  judgment  by  default^  or  for  amendi 
original  writ^ ;  to  the  lords  of  the  treasury ,  for  the  plair 
obiain  mo^i'ey  levied  on  a  eopu?^  utlage^nvn^  ;  to  the  at 
general^  for  the  allowance  of  a  writ  of  error,  where  the  1 
conce^rned* ;  or  to  the  house  of  lords,  for  the  plaintiff  in  ei 
return  a  Writ  of  dertiorari  out  of  the  regular  course^  or  t 
the  causfe  appointed  for  a  short  day^ 


Analogoto  to  the  proceedings  in  court  by  motion  aa^ 
fs  the  practice  by  summons  and  order  at  a  judge's  chai 
of  which  something  has  been  already  said  in  a  prec 
chajHer'  This  practice  seems  to  have  arisen,  partly  frc 
overflowing  of  the  business  of  the  courts  in  term-tim( 
partly  from  the  necessity  of  certain  proceedings  being  I 
yacaiion,  when  the  courts  are  not  sitting:  And  althoo; 
frenieiy  burthensome  to  the  judges,  yet  it  manifestly  t« 
tbe  advantage  of  the  suitor,  the  ease  of  the  practitionei 
Ihe  general  advancement  of  justice,  by  preventing  the  ex 


*  Ante,  373      Append.  Chap.  XVL  ^  Anfe^  162.  A(^peDd.Chap.I 
J  47.  *  Post,  Chap.  XLI.    Appetti 

*  Aniey  ^74,  Sec.  Append.  Chap^XVI.  **  Ante,  138.  Append.  Chap.  Vi 
^  jj.          .  *  Pw/,  Chap.XLI, 

^  jinU,  88.  Append.  Chap. til.  §  g.  *  Id.  Append.  Chap.  XLI.  j 

«  ^nU,  90.  Append,  Chap. 111.  §11,  !  Chap.  JiLVII.  p.  485,  &c. 
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mble  aad  delay^  which  would  ensue,  if  an  application  to  the 
arts  were  in  all  cases  necessary. 

The  order  of  a  judge  is  sometimes  absolute  in  the  first 
tence ;  as  to  hold  to  bail,  to  charge  a  person  in  custody  on 
criminal  account  with  a  civil  action,  or  to  docket  a  roll 
mt  the  lapse  of  a  year,  &c.  And  where  a  rule  is  drawn  up 
iirm  time,  as  a  matter  of  course,  on  a  motion  paper  signed 

counsel,  as  to  bring  money  into  court,  to  change  the  venue, 
^picad  several  matters,  or  for  a  special  jury,  or  view,  &c.  a 
tge*»  order  may  be  had  in  the  first  instance,  in  the  King^t 
inch,  for  the  clerk  of  the  rules  to  draw  it  up  in  vacatioHf  on 
pdocing  a  motion  paper  so  signed.  So  in  the  Common  Pleas, 
jpidge*s  order  may  be  obtained  in  the  first  instance,  for  the 
Dondaries  to  draw  up  a  rule  in  vacation,  to  bring  money  into 
Wrty  or  for  a  special  jury,  on  producing  a  motion  paper  signed 
I m Serjeant;  for  in  these  cases,  a  Serjeant's  hand  would  be 
ficieiit  in  term  time  :  but  in  the  other  cases,  of  changing 
e  venue.  Sec.  where  an  application  must  be  made  to  the  court 

ferm,  a  summons  must  first  be  served  in  vacatiany  for  the 
pnidaries  to  be  at  liberty  to  draw  up  the  rule.  An  order 
pfewer  is  in  general  preceded  by  a  sumtMnif  for  the  attend* 
of  the  attorney  or  agent  of  the  opposite  party,  before  a 
at  chambers,  to  shew  cause  against  it*  And  where  a 
has,  upon  hearing  a  party  on  summons,  refused  an  order, 

;  Appeal  can  only  be  made  to  the  court*.    In  some  cases,  a 

Ige's  order  is  drawn  up,  in  default  of  appearance,  on  the^r^t 
imous ;  as  for  a  supersedeas  to  discharge  the  defendant  out 
custody  in  the  King's  Bench,  for  not  declaring  against  him 

L,diie  time :  but  in  general,  there  must  be  three  summonses, 
>re  the  judge  will  make  an  order  for  non-attendance^  And 
^vacation,  when  the  court  is  not  sitting,  some  things  are 
lowed  to  be  done  by  a  judge  at  chambers,  which  in  term  time 
Klgt  be  moved  in  court ;  as  to  enter  up  judgment  on  a  warrant 

attorney,  above  one  and  under'  ten  years  old,  or  to  refer 
to  the  master,  or  prothonotary,  to  compute  principal  and 


r  5  Taunt,  850.  ?  Ame,  369, 
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interest  on  bills  of  exchange,  or  promissory  notes,  &lc.  :  1 
former  case,  the  order  is  granted  in  the  first  instance ;  I 
the  latter,  it  is  preceded  by  a  summons. 

The  order  obtained  upon  a  summons  is  however  subj< 
an  appeal,  and  the  validity  of  it  may  be  impeached  two  ' 
either  by  moving  the  court  to  set  it  aside,  or  if  made  in  vac 
by  applying,  in  the  next  term,  to  set  ^ide  the  proceeding 
have  been  had  under  it*.  But  if  the  order  be  acquiesced  i 
it  is  as  valid  as  any  act  of  the  court^ :  And  in  the  King's  S 
a  judge's  order  for  a  prisoner's  discharge  under  the  Lord 
made  out  of  term,  has  been  held  to  be  final"".  Indeed^ 
become  necessary  to  enforce  a  judge's  order  by  attachme 
other  act  of  the  court,  there  must  be  a  previous  motion  to 
it  a  rule  of  court^. 

The  summons  issued  by  a  judge  of  any  of  the  courts  of  1 
Westminster^  is  subject, to  the  duty  of  one  shilling,  and  the 
made  or  given  by  a  judge  of  any  of  the  said  courts,  an 
ccpjf  of  every  such  order,  to  the  duty  of  half  a  crown,  1 
general  stamp  acts^;  except  such  orders  and  summonses  as 
be  made  on  the  application  of  any  prisoner  or  insolvent  d 
and  except  all  summonses  and  orders  for  the  delivery  < 
particulars  of  a  plaintifi^s  demand,  or  for  staying  procec 
on  payment  of  debt  and  costs,  and  all  summonses  and  ordc 
time  to  plead,  reply,  or  rejoin,  after  the  first  order  foi 
purpose. 


•  4  Bor,  2569.  Curiu  ▼.  Ti^or^  E.  35  Geo.  Ill 

^  I  TaaBU  4.7.  ^  48  Geo.  III.  c.  X49.  Sded.  I 

«Poug.  68.    W^er  r.  fVUiimon,  $  III.55Geo.III.  c.  i84.&iUl] 

H.  26  Geo.  III.  K.  B.  Jme,  584.  §  III. 
^  4  Bar.  ^569.  Per  Lord  Katycup  io 
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<y  SETTING  ASIOEy  Old  STAYING   the  PaOCBEDINGS. 

TAYING  thus  shewn  the  varions  modes  of  commencing 
actions,  and  the  proceedingpi  therein  to  the  declaration, 
behalf  of  the  plaintiff,  with  the  time  allowed  for  pleadings 
ordinary  cases,  and  whatever  is  peculiar  to  the  proceedings 
actions  by  or  against  attornies,  and  against  prisoners  in 
itody  of  the  sheriff,  &c«  or  of  the  marshal  or  warden ;  and 
ling  taken  a  view  of  the  means  of  removing  actions  from 
erior  courts,  and  of  motions  and  rules,  and  the  practice  by 
nmons  and  order,  &c. ;  I  shM  next  proceed  to  shew  what 
to  be  done  by  the  defendant^  when  an  action  is  brought 
ainst  him ;  and  in  so  doing,  shall  consider  first,  in  what 
les,  and  upon  what  grounds,  he  may  move  the  courts  to  set 
de  or  stay  the  proceedings :  secondly,  what  steps  are  to  be 
cen  by  him,  when  he  has  no  merits  j  and  thirdly,  if  he  has, 
what  manner  he  should  prepare  for  and  make  his  defence 
the  action,  which  will  lead  on  to  the  conside)*ation  oi  pleas 
d  pleading,  8lc.  Upon  a  review  of  which  it  will  appear. 
It  the  defendant,  according  to  the  circumstances  of  his 
le,  either  applies  to  the  equitable  jurisdiction  of  the  court 
motion,  or  relies  on  his  legal  ground  of  defence,  by  plead- 

:  it. 

[n  the  defence  of  an  action,  one  of  the  first  things  to  be 
ended  to,  on  the  part  of  the  defendant,  is  the  regularity  of 
proceedings ;  for  if  they  are  irregulan  the  courts  on  motion 
I  set  them  aside. 
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An  irregularity  may  be  defined  to  be,  the  want  of  adh 
to  some  prescribed  rule  or  mode  of  proceeding ;  and  it  cc 
either  in  omitting  to  do  something  that  is  necessary  for  t 
and  orderly  conducting  of  a  suit,  or  doing  it  in  an  unseas 
time,  or  improper  manner.  Thus,  the  want  of  notice  is 
regularity,  whether  it  be  to  process,  upon  a  declaration 
trial  or  inquiry :  so^  if  the  notice  be  not  given  in  due  ti 
a  proper  manner.  In  general,  an  irregularity  is  either  in 
process,  or  the  proceedings  thereon  before  judgment 
the  judgment  or  execution.  If  there  be  any  irregtdarity 
process,  or  notice  to  appear  thereto,  or  in  the  dc 
filing  or  notice  of  declaration,  or  notice  of  trial  or  ii 
the  defendant)  we  have  seen%  .may  move  the  court 
aside  the  proceedings,  and  if  in  custody,  for  his  discha 
filing  common  bail,  or  entering  a  common  appearance 
he  has  giv^i  bail  to  the  sherifi^,  thai  the  bail  bond  may 
livered  up  to  be  cancelled.  A  judgment  by  default  is  irr 
when  the  defendant,  in  an  action  not  bailable,  has  m 
served  with  a  co{>y  of  jnrocess,  or  there  has  been  no  decl 
regularly  delivered  or  filed,  and  notice  thereof  given  to 
fondant^;  or  when  it  is  signed  beforcLthe  defendant's  appe 
or  without  entering  a  rule  to  plead,  or  demanding  a  pies 
necessary;  before  the  time  for  pleading  is  expired ;  c 
a  plea  has  been  regularly  delivered  or  filed"".  And  wl 
execution  is  irregular,  the  defendant  may  move  to  set  i 
and  that  he  be  discharged  out  of  custody,  or  that  the 
leviad  may  be  restored  to  him''. 

The  application  to  set  aside  proceedings  for  irreg 
should  be  made  as  early  as  possible,  or,  as  it  is  common 
in  the  first  instance* ;  and  where  there  has  been  any  irreg 
if  the  party  overlook  it,  and  take  subsequent  steps  in  the 


*jInI^,  506.  ^j/nUt^oJ* 

^  4  Taunu  8i8.  •  3  Durnfc  &  Ewt,  7.  i  Ea 

f/^.  $45- 
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cannot  afterwards  revert  back  to  the  irregularity,  and  object 
ilf.  If  there  be  any  defect  or  irregolarity  therefore  in  mesne 
otesBt  or  the  notice  subscribed  thereto,  or  in  the  service  of 
DCess,  the  defendant  should  take  advantage  of  it  before  he 
»a]>peared^  And  if  the  irregularity  be  in  the  delivery, 
mgf  or  notice  of  declaration,  the  application  should  be  made, 
possible,  tnH}  days  at  least  before  the  time  appointed  for  the 
edition  of  the  writ  of  inqoiry^  By  taking  the  declaration 
t  of  the  office,  the  defendant,  we  have  seen^,  waives  all 
jections  to  the  regularity  of  the  process,  the  intent  of  which 
•nly  to  bring  him  into  court.  But  this  it  seems  is  only  a 
^er  of  irregularities  in  the  process,  and  not  in  the  decla- 
lion^  Yet,  where  the  plaintiff*  declared  by  the  bye,  before 
t  bad  declared  in  chief,  it  was  holden,  that  taking  the  de- 
mtion  by  the  bye  out  of  the  office,  was  a  waiver  of  the  ir- 
Ifolarity'.  And  so  if  the  plaintiff  take  a  plea  out  of  the  officet 
id  keep  it,  he  waives  any  objection  to  the  plea,  on  the 
Mmd  of  its  having  been  pleaded  by  a  new  attorney,  without 
i  order  to  change  the  former  one<  But  where  the  defendants 
id  appeared  to  a  scire  facias^  after  a  rule  nisi  had  been  ob* 
Bned  for  setting  aside  proceedings  for  irregularity,  the  court 
M,  that  the  rule  having  been  obtained  the  last  day  of  term, 
hich  was  no  stay  of  proceedings,  the  defendants  were  obliged 
Uppear,  and  therefore  it  was  no  waiver^. 

''In  the  King's  Bench,  it  is  a  rale  to  refuse  motions  to  set 
nde  process  for  irregularity,  even  though  no  new  step  has 


'  I    Eut,   77.  and  see  3  Dumf.  &  X4{.  Fr.  Reg.  127.  1142*  S.CBmee, 

it,  10.  5  Durnf.  8c  East,  254.  464.  255,  6.  a  New  Rep.  C.  P.  75.  and  see 

•  Cmr.    T.  40  Geo.  III.   K.  B,  i  Notice,  M.  a  Geo.  II.  §  1.  C.  P. 

11^350.  a  Smith  R.  ^gi,  iH.Blac.  *jiaie,i6i» 

c.  I  Bos.&  Pul.  350.  344. 1  Taunt.  «a  New  Rep.  C.  P.  83.  and  see  4 

2   Taunt.  244.  4  Taunt.  545.  6  iburof.  &  East,  349. 

tmt.  6.  X  Marsh.  403.  S.  C.  ^   '3  East, 34a.  anU,  ^y.  (f). 

'  AmU^  161.  ■  a  New  Rep.  C.  P.  509. 

'%  Smith  R.  391.  Cos.  Pr.  C.  P.  69*  ^  $  East,  46s.  and  lee  13  East,  588. 
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been  taken  in  the  cause,  unless  the  defendant  make  1 
plication  in  a  reasonable  time\  But  in  the  Common 
a  defendant  may  move  to  set  it  aside,  at  any  time  be 
new  step  is  taken  in  the  cause^.  And  this  was  former!] 
sidered  as  necessary ;  it  being  bolden,  that  a  defeudao 
complained  of  an  irregularity  in  process,  must,  if  he  hi 
opportunity,  have  applied  to  set  it  aside,  before  the  pL 
had  taken  any  further  step^  But  where  the  plaintiff  h 
served  an  irregular  process,  the  defendant  gave  him  not 
the  irregularity,  and  that  if  he  proceeded  thereon,  th< 
fendant  would  move  to  set  aside  the  proceedings^  this 
deemed  an  exception  to  the  ordinary  rule^.  And  nov 
cording  to  later  decisions,  the  court  of  Common  Vlem 
not  bind  the  defendant  to  any  particular  time  for  applyi 
set  aside  the  proceedings;  nor  refuse  the  application,  i 
the  party  who  has  served  the  defective  process  take 
step,  by  which  he  shews  that  he  means  to  proceed  up 
in  which  case,  they  expect  the  application  to  be  mad* 
mediately ^  Therefore,  where  a  defendant  has  been  s 
with  notice  of  declaration,  and  interlocutory  judgment  si 
and  notice  given  of  executing  a  writ  of  inquiry,  he  i 
late  to  take  advantage  of  a  defect  in  the  process', 
though  an  appearance  entered  by  the  plaintiff  accordii 
the  statute  is  not  of  itself  sufficient,  in  the  Common  Pies 
cure  a  mistake  in  the  service  of  process^  yet  if  notic 
afterwards  given  to  the  defendant,  of  the  declaration  t 
filed,  he  must  apply  to  the  court  before  judgment^. 

There  are  some  distinctions  deserving   notice,  betwa 
mere  irregularity,  and  a  complete  defect  in  the  proceedii 


*  I  Mirsh.  5£i.  fer  GMr^  Ch.  J.  *  i  Marsh.  551.  and  aee  i  B> 
and  see  the  case  of  Pnurtm  ▼.  Hoi^scn^  ^S^*  5  Taunt.  664. 

M.   IS  C^  III-  K.  B.  6  Taunt.  6.  '  i  Marsh.  550. 

I  Marsh.  403.  S.  C.  t  Barnes,  406.  AmU^  x6i.  (I). 

^  6  Taunt.  5.  i  Marsh.  403.  S.  C.  ^  Barnes,  342,  3.  256. 269. ^ 

«  2  Taunt.  S43€^  Reg.  3»«  3SS'  Cai.  Pr.  C.  P.  9* 

*  5  Tuuai.  350.  i4S«  S,  C. 
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ler  may  be  waived  by  the  adverse  party,  but  not  the 
("or  a  mere  irregularity  in  the  service  of  process^, 
"ationS  &c.  the  courts  will  only  set  aside  the  pro* 
that  are  irregular,  leaving  the  plaintiff  at  liberty  to 
his  suit  from  the  last  regular  proceeding^ ;  but  for  a 
defect,  the  proceedings  are  stayed  in  toto.  On 
ide  proceedings  for  irregularity,  the  party  complained 
general  liable  to  the  payment  of  costs*  ;*  but  on  staying 
lefective,  the  costs  are  in  the  discretion  of  the  court. 


h  the  proceedings  are  r^ular,  yet  it  sometimes 
that  tbe  cause  of  action  is  frivolous,  or  the  action 
or  conducted  upon  bad  or  defective  grounds,  con- 
;ood  faith,  or  without  proper  authority :  And  in  such 
e  courts  on  motion  will  order  the  proceedings  to  be 
nth  or  without  costs,  according  to  circumstances. 

the  debt  sued  for  appears,  on  the  face  of  the  decla-^ 
w  is  admitted  by  the  plaintiff  or  his  attorney',  or 
y  the  affidavit  of  the  defendant%  to  be  under  forty 
and  the  plaintiff  may  recover  it  in  an  inferior  ju» 
It  the  courts  on  motion  will  stay  the  proceedings;  it 
low  their  dignity  to  proceed  in  such  action.  But  an 
nnot  be  brought  in  the  county  court,  unless  the  cause 


r.  &  East,  2{4«  3  East,  155.  C.  P.  84. 

ul.  383.  (a).  1  Bos.  &  Pul.        ^  4  Durnf.  8c  East,  49;.  5  Dunr.  & 

X  Taunt.  $9.  £  Taunt.  664.  East,  64.  tVktU  ▼.  GngUhiy  T.  35  Geo. 

it.  6$ I.  664.  III.  K.  B.  Fonnerly,  wfien  the  pUintxff 

,  $89.  3  New  Rep.   C.P.  demanded  more,  the  court  would  not 

:.  649. 1  Marsh.  274.  permit  an  affidavit  to  be  read,  that  the 

iiy  V.  If  holey  ^  T.  41  Geo.  defendant  owed  him  less ;    Say.  Rep. 

219.  240.  3  Bur.  159s.  but  theprac- 

i^.Hardw.314.  ttce    has  been  since  altered  as  above, 

1592.  agreeaUj  to  the  usage  of  the  court  of 

.  Rep,  754.   2  New   Rep.  Exchequer. 
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of  action  arise,  and  the  defendant  reside  within  tlie  m 
Therefore^  though  the  demand  be  for  l^s  than  forty  tbiji 
if  the  cause  of  action  arise  in  one  county^  and  tho  4^fe 
reside  in  another,  the  action  may  be  brought  in  ^  9j\ 
eourt\  And  where  a  defendant,  living  within  the  jurisd 
of  the  court  of  requests  for  Westminster^  vas  sued  i 
King's  Bencby  for  a  debt  under  forty  shillings,  and  n^ 
to  take  advantage  of  the  statute  23  Geo.  II.  c.  27.  by  pk 
it  in  bar,  the  court  would  not,  after  verdict  for  the  ph 
either  suffer  a  suggestion  to  be  entered  on  the  record,  th 
defendant  lived  within  the  jurisdiction,  or  stay  the  proceed 
So  where  a  cause  has  been  removed  from  an  inferior  • 
this  oourt  will  grant  a  procedendOf  if  the  debt  or  dai 
i^pear  to  be  under  forty  shillings'^ :  But  the  court  r^fu 
quash  a  certiorari  upon  this  ground,  in  sga  action  for  ^n  a 
•brought  against  excise-officers,  who  could  npt  h^ve  had  a 
partial  trial  in  the  inferior  court"^. 

» 

By  the  statute  21  Jac.  I.  c.  4.  §  1. ''  all  offences  agains 
^  penal  statute,  for  which  any  common  informer  may  lai 
*^  ground  any  popular  action,  bill,  plaint,  suit  or  inform 
^  before  justices  of  assize,  justices  of  nisi  prius  or  ga 
<<  livery,  justices  of  oyer  and  terminer ^  or  justices  of  pe^ 
^^  their  general  or  quarter  sessions,  shall  be  con^menced, 
^  prosecuted,  tried,  recovered  and  determined,  by  m 
^  action,  8cc.  before  the  justices  of  assize,  &c.  or  befon 
"  justices  of  peace  of  every  county,  city,  borough,  or  i 
<<  corporate,  and  liberty,  having  power  to  inquire  of, 
*^  and  determine  the  same,  wherein  such  offences  sbal 
**  committed,  in  any  of  the  courts,  places  of  judicatan 
''  liberties  aforesaid  respectively  only,  at  the  choice  of 
'^  parties  which  ^all  commence  suit,    or  prosecute  for 


*6  Pttrnf.  &  £a3t,  175.  S  Dumf.  Sc  (a). 

l&lfit,  235.    I    £ast,  353.    (a).  2  H.  '  Browol.  j?rrv.  Jii^.  140.281 

£Uc  ^9*  1  Bos.  5c  Pul»  75.  3  Sos.  &  82.  Moyle»  69.  Clift,  374. 

P^.  617.  *4  Durtf.  &  5^8t,  499. 4ii%5 

^  3  Dornf.  &  Eoiit,  452.  x  Eait,  354. 
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ne,  and  not  elsewhere :  with  an  exception  of  certain  of- 
ces,  concerning  popish  recusancy,  or  for  maintenance, 
imperty,  or  buying  of  titles,  &€•**'  This  statute  hat^Men 
rued  to  restrain  the  jurisdiction  of  the  King's  Bench,  in 
18  of  debt  by  common  informers,  in  cases  where  the  pe^ 
may  be  sued  for  by  action,  bill,  plaint,  suit  or  infor- 
»n,  either  in  the  courts  at  Westminster^  or  at  the  assizes 
ssions  of  the  peace,  as  on  the  statute  5  Eliz.  c.  4. :  and 
c^annot  in  such  cases  bring  debt  upon  the  statute  in  the 
*8  Bench,  unless  the  cause  of  action  arise  in  Middkiex^ 
e  the  court  sits ;  but  must  prosecute  by  information,  &c. 
B  justices  of  assize,  &c.  as  the  statute  directs^  JSo  an 
n  to  recover  a  penalty  under  the  statutes  and  6  ESdw.  VI, 
.  must  be  brought  in  the  county  where  the  fact  was  com- 
d,  and  not  commenced  in  the  superior  courts  at  We$t^ 
'67*.  But  the  statute  21  Jac.  I.  c.  4.  is  confined  to  such 
tes  only  as  were  in  being  at  the  time  of  making  it,  and 
not  extend  to  any  offence  created  since  that  statute ;  so 
3rosecutioD8  on  subsequent  penal  statutes  are  not  restrained 
by,  but  that  statute  is,  as  to  them,  as  it  were  repealed 
owto'.  It  is  also  settled,  that  this  statute  does  not  give 
lew  jurisdiction  to  the  justices  of  assize,  &c.  where  they 
lone  before* ;  and  therefore  where  the  penalty  is  to  be 
ered  by  «ction,  &c.  or  information,  either  in  the  courts 
yord  at  Westminster  only,  or  in  the  king's  courts,  wherein 
rain,  protection^  or  wager  of  law  shall  be  allowed^  (which 
s  are  held  to  mean  the  courts  at  Westminstery)  the  statute 
%c.  I.  does  not  aj^ly';  and  a  suit  prosecuted  at  the  assizes^ 
to  recover  such  penalty  is  erroneous^  And  for  the  same 
n,  the  statute  only  restrains  the  proceedings  on  penal 
tes  in  the  superior  courts,  where  the  infonnerf  before  the 


$.  «  Cro.  Car.  1 12.  Canh,  465.  4  Durof. 

Salk*3;3.  8c  East,  x  16. 

illet»634«  ^           'Cro.  Car.   112.  W«  Jon.   193.  T. 

Saliu  372,  3«  Selw.  Ni.  Pri.  3    Rajo).  394.  3  Dnrnf.  &  Em,  462. 

79*  'Cro.Csir.  146,  siStr.  ii43« 
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passing  of  that  statute,  might  hav6  sued  in  the  inferi<nr  ai 
as  the  superior  coorts,  by  action,  bill,  plaint,  snit  or 
matioii*.  The  true  rule  seems  to  be,  that  on  all  penal 
antecedent  to  the  statute  21  Jac.  I.  c.  4.  where  the  ji 
of  assize  and  soperior  courts  at  Westminster  have  a  conc^ 
jurisdietioOy  hath  as  to  the  subject  matter  and  mode  oj 
ceedin^^  the  suit  must  be  commenced  before  justices  of ; 
or  at  the  sessions,  and  not  before  the  justices  at  Westmi 
For  though  the  statute  21  Jac.  I.  gives  no  new  jurisdict 
inferior  justices,  yet  it  in  terms  takes  away  the  jurisc 
of  the  courts  at  Westminster.  But  in  suits  on  those  statub 
give  debtf  &c«  and  mention  not  justices  of  assize  or 
peace,  or  where  the  inferior  court  has  not  a  conciirre 
risdiction,  both  as  to  the  subject  matter  and  modec 
cecdiug,  they  most  be  brought  in  the  superior  courts, 
wise  there  would  be  a  defect  of  remedy^ 

By  the  same  statute,  §  4.  ^^  no  officer  or  minister  < 
**  court  of  record,  shall  receive,  file  or  enter  of  recon 
*^  information,  bill  or  plaint,  count  or  declaration,  g^ 
**  upon  the  said  penal  statutes,  or  any  of  them,  which  s 
**  pointed  to  be  heard  and  determined  in  their  proper  coi 
**  until  the  informer  or  relator  hath  first  taken  a  corpora 
**  before  some  of  the  judges  of  that  court,  that  the  offe 
**  offences  laid  in  such  information,  &c.  was  or  were  no 
♦*  mitted  in  any  other  county  than  where  by  the  said 
'^  mation,  &c.  the  same  is  or  are  supposed  to  have  been 
^^  mitted ;  and  that  he  believeth  in  his  conscience  the  c 
**  was  committed  within  a  year  before  the  information  o 
**  within  the  same  eounty  where  the  said  information  < 
**  WM  commenced,  the  same  oath  to  be  there  ent^ 
**  rneofd^i'^  And  upon  this  clause  of  the  statute,  the 
l^niHiifigN  were  stayed  on  motion,  in  a  penaZ  action  on  1 
Kdw.  Ill*  Mt«  4,  c.  3.  where  the  application  was  made 


•  4  Dumf.  A  Eait,  109.  R^x  v.  Ferrh,        *  4  Durnf.  &  East,  1 1 6. 
Ill  I /  (»M.  Ill  h  Scac.  I  Saund.  312.       •  WiUcs,  635.  (aj.  and  n.  1. 
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rly  stage  of  the  cause,  because  no  affidavit  had  been  filed. 
It  the  offence  was  committed  within  the  county  where  the 
Mn  was  brought,  or  within  a  year  before  the  bringing  of/it, 
lerriiog  to  the  21  Jac.  I.  c.  4\  But  in  a  subsequent  case, 
one  the  application  was  not  made  till  after  verdict,  the  court 
pdd  not  stay  the  proceedings  on  a  similar  ground,  in  a  penal 
ioD  on  the  21  Hen.  VIII.  c.  13.  §  2G.  for  non-resldence^     ^ 

icfcions  or  prosecutions  for  the   recovery  of  penalties  on 
i  revenue  laws,  must,  by  several  late   acts  of  parliament, 
iCommenced  and  carried  on    in  the  name  of  the  Attorney 
laraly  or  other  officer  of  the  revenue.     Thus,  by  the  26 
^  III.  c.  77.  §  13.  *^  if  an  action  be  commenced  or  pro- 
pcoted,  for  the  recovery  of  any  penalty  or  forfeiture,  by 
Bitiie  of  any  act  relating  to  the  customs  or  excise^  unless 
ke  same  be  commenced  and  prosecuted  in  the  name  of  the 
ttomey-general,  or  some  officer  of  the  said  revenues,  the 
juae,  and  all  proceedings  therein,  are  declared  to  be  null 
pd  Yoid ;  and  the  court  shall  not  permit  or  suffer  any  pro- 
ladings  to  be   had   thereupon."     By  the  36  Geo.  III.  c. 
)t^  §  38.  ^*  it  shall  not  be   lawful  for  any  person  or  persons 
p commence  or  enter,  or  cause  or  procure  to  be  commenced 
pr  entered,    or  filed   or  prosecuted,  any  action,  suit,  bill, 
IJhint  or  infomiation,  for  the  recovery  of  any  penalty  or  pe* 
Ities,  inflicted  by  any  of  the  laws  touching  or  concerning 
r,  or  by  that  act,  unless  the  same  be  commenced,  en- 
1,  filed  and  prosecuted  in  the  name  of  his  majesty's  at- 
»y  general,  in  the  court  of  Exchequer  at  Westminster, 
the  offence  shall  be  committed   in  England ;  or  in  the 
16  of  his  majesty's  advocate  general  in  the  court  of  Ex- 
[uer  in  Scolland,  if  the  oftence  be  there  committed :  And 
mny  action,  Hcc.  shall  be  commenced  or  entered  in  any 
ber  person's  name  or  names,  the  same  and  all  proceedings 
ereupon  had  are  declared  to  be  null  and  void ;  and  the 
tut  where  such  proceedings  shall  be  so  commenced,  shall 


I>ttnif.  &  Ewt,  274.  Str.  io8i.  i  H.  Blac.  546.  3  Maule  Sc 

I>iirBf.  ft  Eait,  362*  and  ace  a    Sel,439. 
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**  cause  the  same  to  be  stayed."  And  there  is  a  simiL 
in  the  statute  44  Geo.  III.  c.  98.  §  10.  with  respect  tc 
&c.  for  the  recovery  of  penalties  incurred  by  virtue  of 
any  other  act  or  acts  of  parliament,  relating  to  his  n 
stampdutiesy  or  any  other  duties  under  the  manage 
the  commissioners  of  the  duties  on  stamped  yeliiKn,  pai 
and  paper. 

In  an  action  for  bribery,  on  the  2  Geo.  II.  c.  24.  th 
wiM  stay  the  proceedings,  even  after  verdict,  upon  tht 
of  discovery* ;  or  if  there  has  been  any  wilful  delay  i 
cnting  the  action^.  And  the  proceedings  have  been  si 
an  action  on  the  18  Geo.  II.  c.  34.  §  1.  for  keeping  a 
house ;  because,  by  a  previous  statute"",  the  penalty  is 
on  conviction,  before  a  justice  of  the  peace.  Beit  in  a 
iiction  for  insuring  lottery  tickets,  contrary  to  the  16  G 
c.  34.  the  court  of  King's  Bench  would  not  stay  the  proci 
upon  an  affidavit  of  the  defendant,  that  a  former  act 
been  brought  against  him  in  the  Oommon  Pleas,  for  tl 
offence,  in  which  he  had  had  leave  to  cofopoond  ;  but 
inuvst  plead  such  matter  specially"*.  And  Hie  court  wo 
stay  the  proceedings,  in  an  action  against  a  sberiiTs  off 
the  32  Geo.  II.  c.  28.  §  12.  though  a  similar  action  hi 
commenced  against  the  sheriff,  for  the  same  oifence* :  Ye 
actions  had  been  brought  against  both,  and  a  verdict  o 
in  each,  the  court  stayed  the  proceedings,  on  paymeof 
penalty,  and  the  costs  in  both  actions'.  So  where  A 
having  recovered  in  separate  actions  for  libels  s^ainst  i 
parties  engaged  in  the  management  and  publication  of  tl 
newspaper,  commenced  fresh  actions  against  the  same 
each  suing  that  party  against  whom  the  other  had  m 


•  4  Bur. 2287.  I  Blac.  Rep.  665.  S.  C.  E.  44  Geo.  IIL  K.  B. 
but  §ee  3  Wils.  35.  2  Saund.  148.  e.         "^  12  Geo.  II.  c.  a8.  $  i. 
where  the  party  was  put  to  his  audita        ^  Cowp.  744. 
querela.  *  a  Durnf.  it.  Ea«t,  51a. 

^  3  Durnf.ft  East,  $.  hut  see  the  case        '  Id.  712. 
of  Irwn  qui  tarn  t«  Sir  WiUiam  Mannerif 
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|b  court  would  not  interfere  in  a  summary  way,  to  set  aside 
b  latter  proceedings'*.  In  order  to  stay  proceedings  in  an 
poD  on  the  general  turnpike  act,  13  Geo.  III.  c.  84.  §  13. 
f  iiiing^  a  greater  number  of  horses  than  is  thereby  allowed 
r  drawing  waggons.  Sec.  on  the  ground  of  its  being  necessary 
t- reason  of  deep  snow  or  ice^  an  application  must  be  made  to 
e  court  above,  in  which  the  action  is  brought,  and  the  defence 
not  available  at  nisi  prius^.  In  an  action  for  non-residence, 
^tbe  statute  43  Geo.  III.  c.  84.  §  12.  the  proceedings  were 
Ig^ed  iifller  declaration,  in  the  Common  Pleas,  on  the  statute 
Ifireo.  Itl.  c.  6^:  But  the  court  would  not  stay  the  proceedings 
fm  writ  suggested  to  be  the  commencement  of  an  action  for 
•residence,  before  the  delivery  of  the  declaration,  without 
other  evidence  of  the  nature  of  tlie  action**;  and  they 
;d  to  extend  the  relief  of  the  statute,  to  a  case  where  the 
idant  had   obtained  a  rule   to   compound,  before  it  had 


an  action  of  trespass,  the  proceedings  were  stayed,  in  the 
of  Ring's  Bench,  on  the  ground  that  the  plaintiff  had 
brought  an  action  of  replevin,  and  recovered  damages 
the  same  cause  of  action^  And  in  ejectment^  when  the 
of  the  plaintiff  has  two  actions  dependnig  at  the  same 
for  the  same  premises,  in  different  courts,  the  proceedings 
of  them  may  be.  stayed,  until  the  other  be  determined', 
where  the  plaintiff'  brought  replevin  for  goods  levied  under 
it  of  distress,  for  an  assessment  made  by  a  special  ses- 
pnder  the  highway  act,  13  Geo.  Ill-  c.  78.  §  47.  on  the 
of  the  premises  for  which  he  was  assessed,  being  situated 


*  1 1  Eatty  484. 

*  5  TauDC  30  j.  This  statute  was  con- 
ml  bj  the  54  Geo.  III.  c.  44.  And 
^Ae  iUtttte  S4  Geo.  III.  c.  54.  §  4. 
hUcfa  the  coartj  or  a  judge,  i«  autho- 
11  to  ftsy  the  proceedings  in  such  an 
itaf  xsfOBL  certaio  cooditioni :  And  for 
iBrmiiuitiODi  oi  this    statute^  see   5 


Taunt.  639.  I  Marsh.  368.  5  Taunt. 
807.  I  Marsh.  37a.  S.C.  5  Tauut.  843. 
I  Marsh.  387.  S.C. 

*  S  Taunt.  304. 

•  Id.  306.  " 

'  Landf  v.   Nutt^  T.  29  Cm.  III. 
i.B. 

«  Andr.  397.  a  Scl.  Pr.  144,  Adams 
on  Ejeclnuntf  2889  9. 
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claiinant  who  should  prove  his  authority  to  receive  it\  But 
>ere  a  feme  covert  living  apart  from  her  husband,  under  a 
mce  of  separation,  with  alimony  allowed  pendente  lite  in 
ecclesiastical  court,  brought  trespass  in  her  husband's  name, 
ilnreaking  and  entering  her  house,  and  taking  her  goods,  the 
of  Ring's  Bench  refused^  on  the  application  of  the  defend- 
to  set  aside  the  proceedings;  though  supported  by  an 
kvit  of  the  husband,  that  the  action  was  brought  without 
lthority^  And  the  court  of  Common  Pleas  will  not,  at  the 
kceof  the  defendant  in  ejectment^  interfere  against  a  plain- 
who  lays  a  demise  by  the  assignees  of  a  bankrupt,  without 
permission;  they  having  given  up  the  property  to  the 
ipt,  and  the  plaintiff  claiming  under  him^  On  shewing 
against  a  rule  for  staying  proceedings,  in  an  action  on  a 
liasory  note  in  the  King's  Bench,  oil  an  affidavit  that  the 
was  obtained  without  consideration,  it  being  objected  that 
court  would  not  interfere  in  this  matter,  which  was  proper 
the  trial  of  the  cause;  the  court  said,  it  was  often  done  on 
applications,  if  the  other  side  did  not  contradict  the  asser- 
of  the  defendant;  bat  when  there  were  contradictory 
mts,  the  court  would  not  interfere  in  this  summary  way, 
pot  the  defendant  to  insist  on  it  as  a  defence  at  the  trials 


rhere  are  other  grounds  of  staying  the  proceedings ;  not 

lately,  but  for  a  time,  or  until  something  be  done  for  the 

it  of  the  defendant:  These  are,  pending  a  writ  of  error; 

security  be  given  for  the  payment  of  costs;  or  until  the 

are  paid,  of  a  former  action  for  the  same  cause. 

writ  of  error  regularly  sued  out  is  a  supersedeas  of  execu- 
tioDf  in  the  King's  Bench,  from  the  time  of  its  allowance^ ; 
ID  the  Common  Pleas,  from  the  delivery  of  it  to  the  clerk  of 

s  ^Eniotl  i66.  ^  Turner  v.  Taylor^  E.  33  Geo.  III. 

9  East,  471.  K.  B. 

3  TMiiit,44o.  ^  X  Salkt  3&1.  i  Bur.  340. 
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the  errors* :  provided  bail,  when  requisite,  be  put  in  thci 

due  time**.     But  this  does  not  prevent  the  plaintiff  froi 

ceeding  by  scire  facias^  or  action    of  debt  on  the  jnds 

ag^ainst  the  principal ;  nor,  after  the  return  (if  non  esi  in 

to  a  capias  ad  satis  faciendum  ^  by  scire  facias,  or  action  o 

on  the  recognizance  against  the  bail.     In  such  cases  hov 

if  the  writ  of  error  be  not  evidently  brought  for  the  mere  pu 

of  delay,  the  courts  will  stay  the  proceedings   upon  t 

pending  the  writ  of  error*".     But  this  is  not  a  matter  of  coi 

and  if  it  be  apparent  to  the  courts,  that  the  writ  of  er 

brought  merely  for  delay,  they  will  not  stay  the  proceed 

How  that  is  to  be  made  out,  depends  upon  the  circumstaiK 

each  particular  case.     In  general,  the  courts  will  not  st^i 

proceedings,  where  the  defendant  or  his  attorney  has  deci 

that  the  writ  of  error  was  brought  only  for  delay,  or  use 

pressions  tantamount  to  such  a  declaration' :  But  the  declai 

of  an  attorney's  clerks  or  the  belief  o(  the  plaintiff  or  hisj 

ney**,  that  it  is  brought  for  delay,  is  not  sufficient ;  nor  thi 

defendant  had  said  to  tbe  plaintiff,  that  when  he  could  \n 

the  matter  no  longer,  he  would  go  to  gaol*.     And  the  pro 

ings  have  been  stayed,  pending  a  writ  of  error,  on  a  judo 

of  nonsuit^ ;  jxlthough  it  was  objected,  that  the  writ  of 

must  have  been  evidently  brought  for  the  purpose  of  delaj 

it  was  said,  that  the  practice  not  to  stay  proceedings  peiuli 

writ  of  error,  must  be  confined  to  those  cases  where  the  | 

himself,  or  his  attorney  or  bail,  have  declared  that  the  w 

error  was  brought  for  delay.     But  where  the  defendants, 

judgment  recovered  in  the  Common  Pleas,  first  brought  a 


■  Bavnes,  205-  209. 

*•  2  Str.  781.  I  Durnf.&  East,  279. 

*  /  Str.  419.    I  Wils.  120.   3  Bur. 
1389.  Cowp.  72.  3  Durnf,  &  East,  78. 

*  2  Durnf.  &  East,  78. 

*  Carter  v.  Roberts^  M.  28  Geo.  III. 
K.  B.  Per  Buller,  Just,  4  Durnf.  &  East, 
436.  n.  (^),  I  Smith  R.  335.  accord, 
Cowp.  72.  semh.  contra, 

'  3  Durnf.  &  East,  79,  5  Durnf.  & 


East,  714.  2  H.  Blac.  30.  2  B01.I 
329.  2  Maule  &  Scl.  474.  476. 

s  Per  Cur.  M.  45  Geo.  III.  I 
2  Smith  R.  60.  S.  C. 

^  3  Durnf.  &  East,  78.  Ch^Jm 
Ireland,  E.  28  Geo.  III.  K.B. 

'  Per  Cur.  M.  41  Geo.  III.K.K 

"  5  Durnf  &  East,  669.  4  Dd 
East,  436.  semhn  conira.  aod  KCi 
Blac.  432. 
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error  ia  the  King's  Bench,  and  then  brought  another  return- 
in  Parliament,  after  which  they  nonprossed  the  first  writ  of 
•,  and  then  obtained  a  rule  to  shew  cause,  why  tlie  proceed- 
in  an  action  upon  the  judgment  brought  in  the  King's 
Lch  should  not  be  stayed,  pending  the  second  writ  of  error, 
lip  latter  court  discharged  the  rule  with  costs;  as  it  plainly 
Speared,  from  the  defendant's  own  conduct,  that  there  was  no 
kkindation  for  a  writ  of  error,  and  that  it  could  only  be  brought 
ir  Texatious  purposes*.  In  ejectment^  if  there  be  judguient  for 
||B  plaintiff,  and  the  defendant  bring  a  writ  of  error,  the  court 
I  King's  Bench  will  not  suffer  the  latter  to  proceed  in  a  new 

tctment,  on  the  same  title,  till  he  has  quitted  ihe  possession, 
the  tenants  have  attorned  to  the  lessor  of  the  plaintiff^ ;    And 
tre  a  defendant  in  ejectment  brought  a  writ  of  error  in  par- 
int,  the  court  obliged  iiini  to  enter  into  a  rule,   not  to 
iniit  waste,  during  the  pendency  of  the  writ  of  errors     So 
lere  be  judgment  for  the  defendant  in  ejectment^  and  the 
»r  of  the  plaintiff  bring  a  writ  of  error,  the  court  will  not 
^r  bim  to  proceed  in  a  new  ejectment,  on  the  same  title,  until 
costs  are  paid  of  the  former  ejectnient^  unless  he  can  satisfy 
that  the  writ  of  error  is  brought  with  some  other  view 
to  keep  off  the  payment  of  the  costb'^. 

In  order  to  stay  the  proceedings  in  an  action  of  debt  on 
lent,  pending  a  writ  of  error,  it  is  necessary,  if  the  action 
bailable,  that   the  defendant  should  be  first  in  court,  by 
ling  in  and  perfecting  bail^     And  where  an  action  is  brought 
a  judgment  of  the  Common  Picas,  the  court  of  King's 
kcb  will  not  stay  the  proceedings,  pending  a  writ  of  en*or, 
it  the  defendant's  giving  judgment  in  the  second  action', 
fed  undertaking  not  to  bring  a  writ  of  error  upon  that  judg- 


^  2l>iimf.&Ea«t,78«butfee6DurDf.        ^  5  Durnf.  &  East,  9.  6  Durof.  & 

^8t,4O0.  &  East,  455. 

^   I  Salk.  2  j8,  9.  '  Per  Buller^  Just,   i  Durof.  &  East, 

'  3  Bur.  1823.  638.  and  sec  Cas.  Pr.  C.^.  us.  Pr. 

^  I  Str.  $54*  Adams,  289.  Reg.  82.  S.  C. 
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meDt\     But  if  the  action  be  brought  upon  a  Judgment  of  ib 
King^s  Bench,  these  terms  make  no  part  of  the  rule; 
in  general,  actions  on  judgments  are  vexatious,  and  the  plaini 
might  have  his  execution  on  the  first  judgment**.     And  wl 
the  proceedings  were  stayed  without  imposing  these  terms, 
the  plaintiff  died  before  judgment  affirmed,  the   court  wi 
not  afterwards  permit  judgment  to  be  entered  nunc  pro  Uunf. 


If  the  defendant  bring  a  writ  of  error,  and  the  plaintiff  brn 
an  action  on  the  judgment  and  recover,  he  cannot  'sue 
execution  on  the  second  judgment,  in  the  King's  Bench, 
the  writ  of  error  be  determined"*.     In  this  court  therefore, 
plaintiff  cannot  be  benefited  by  bringing   an    action  on 
judgment,  pending  a  writ  of  error,  except  in  cases  where 
may  hold  the  defendant  to  special  bail :  and  it  is  but  of  lil 
service  for  the  defendant  to  move  the  court  to  stay  the  pi 
ings  in  such  an  action ;  for  if  he  let  judgment  go  by  defi 
the  plaintiff  cannot  sue  out  execution.     But  in  the  Comi 
Fleas,  the  plaintiff  may  take  out  execution  on  the  second  ji 
ment,  notwithstanding  the  writ  of  error,  unless  the  defeat 
move  to  stay  the  proceedings*. 

On  a  scire  facias^  or  action  of  debt  on  recognizance  ^ 
bail,  when  a  writ  of  error  is  allowed  on  the  judgment  in 
original  action,  before  the  expiration  of  the  time  alloi^ed 
the  bail  to  surrender  their  principal^  the  court  of  King's  Bt 
without  regard  to  the  time  when  the  application  is  made, 
stay  the  proceedings,  until  the  writ  of  error  be  determii 
the  bail  undertaking  to  pay  the  condemnation  money,  or 
render  the  defendant  into  the  custody  of  the  marshal, 
Jour  days  next  after  the  determination  of  the  writ  of  error, 


■  Cowp.  72.  Swann  v.  JBouIion,  H. 
35  Geo.  III.  K.  B.  and  see  2  Blac.  Rep. 
780.  C.  P. 

^  Per  Bailer^  Just,  i  Durnf.  &  East, 
638.  and  see  Cas.  Pr.  C.  P.  1 12.  Pr.  Reg, 

02*  O*  C^. 

*  I  Durnf,  &  East,  637. 


^  3  Durnf.  &  East,  643.  4  Bar. 
S.  P.  but  see  i  tJtr.  526.  j«i5.f«W»j 

*  Barnes,  202.  Cas.  Pr.  C.P. 
S.C.  Willes,  183.  Cas.Pr.  CF. 
S.  C.Willes,  184.  Barnes,  203.  &tj 

^  I  Str.  419, 
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the  same  shall  be  determined  in  favour  of  the  defendant 
■  error*.  And  so  in  the  Common  Pleas,  \vhere  the  applica- 
Ion  is  made  by  the  bail,  within  the  time  allowed  for  surrendering 
keir  principal  the  court  will  stay  the  proceedingrg  against 
kem,  pending  the  writ  of  error*  without  their  givincr  judgment 
ii  the  scire  faciaSf  or  action  of  debt  on  the  recognizance :  which 
mold  preclude  them  from  surrendering  the  defendant^  Bat 
f  the  bail  in  that  court  do  not  apply  to  stay  the  proceedings 
lending  error,  till  their  time  to  surrender  is  out,  the  court  will 
lot  give  them  any  time  for  that  purpose,  but  only  your  days  to 

Ey  the  money  in,  after  the  judgment  is  affirmed^ :  And  in  such 
se,  they  must   undertake  to  pay  not  only  the  condemnation 
[>ney,  but  also  the  costs  of  the  action  against  themselves,  the 
of  the  application,  and,  where  there  is  no  bail  in  error,  the 
s  of  the  proceedings  in  erroi^.     In  the  Exchequer,  biiil  are 
allowed  four  days  to  surrender  their  principal,  after  the 
rmination  of  a  writ  of  error,  where  the  plaintiff  has  pro- 
ed  by  subpana,  and  the  writ  of  error  was  brought  after  the 
irn  of  the  capias  ad  satisfaciendum*. 

'^  Where  error  was  not  brought  till  it  was  too  late  for  the  bail 
%> surrender,  the  court  of  King's  Bench  in  one  case  would  not 
\y  the  proceedings^  But  in  a  subsequent  case^  the  proceed- 
1^  were  stayed ;  the  bail  undertaking  to  pay  the  condemnation 
iney,  and  the  costs  on  the  scire  facias^  in  four  days  after 
innance;  and  in  this  case^  there  being  no  bail  on  the  writ  of 
T,  the  court  made  the  bail  also  undertake  to  pay  the  costs 
Ni  the  writ  of  error,  in  case  the  judgment  was  affirmed;  and 
Nudy  it  was  a  favour  they  were  asking,  and  they  would  make 
liem  submit  to  equitable  terms.  By  the  affirmance  of  the 
l:idgment  in  these  cases,  is  meant  the  final  affirmance  of  it ;  and 
*^erefore  where  the  judgment  on  a  writ  of  error  was  affirmed 


*  1  Bor.  340.  II  Easty  316.  but  lee  and  see  Barnes,  86. 

*►  Str.  781.  872.  1270.  3  East,  546.        *  i  New  Rep.  C.P,  67. 
^mmbn  contra,  •  Wightw.  79,  ♦ 

*  Barnes,  66. 68,  Cas.  Ft.  C.P.  112.        ^  1  Str.  443, 
Reg.  8a,  S.  C.  «  2  Str,  877. 

*  I  New  Rep,  C.  P.  67,  1 1  East,  319, 
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in  the  Exebeqoer-chaaibery  and  afterwards  another  writof 
error  was  brought,  returnable  in  Parliament,  the  proceedingi 
against  the  bail  were  farther  stayed,  till  the  determinatioD  of 
the  second  writ  of  errot\ 


The  plaintiiT  got  judgment  on  the  scire  facias  against  bail| 
pending  error  by  the  principal,  and  to4>k  them  in  execotitm^ 
and  on  their  maving  to  be  dischsu^ged,  the  court  of  King's  Beodi 
said :  <'  Though  you  might  have  applied,  and  had  the  proceed* 
ings stayed,* yet  we  will  not  set  them  aside:  If  an  actioo  oC 
^bt  had  been  brought  upon  the  judgment,  we  should  have; 
granted  an  imparlance,  if  it  had  been  asked :  but  we  never  set; 
aside  the  judgment,  when  it  is  once  signed;  because  we  take  it 
you,  by  your  not  applying  in  time,  have  submitted  to  meettlmt 
plaintiff.   Quod  fieri  non  debet^  factum  valet^,' 


lb  " 


In  Bfectmetity  or  actions  qui  tam^^  where  the  lessor  of 
plaintiff,  or  the  plaintiff  himself  is  unknown  to  the  defend 
the  latter  may  call  for  an  account  of  his  residence  or  place 
abode,  from  the  opposite  attorney*;  and  if  he  refuse  to  give 
or  give  in  a  fictitious  account,  of  a  person  who  cannot  be  f( 
the  courts  will  stay  the  proceedings,  until  security  be  givea 
the  payment  of  costs^     And  in  ejectment^  where  the  lessor 
the  plaintiff  is  an  infant^  resident  abroad^  or  dead^  the  c 
will  stay  the  proceedings,  until  a  real  and  substantial  plai 
be  named,  or  some  responsible  person  undertake  for  the  pa; 


fa 


*  5  Bur.sSiQ. 

^  I  Str.  $26.  Barnes,  202.  accord. 
but  6«e  4  Bur.  24S4.  3  Durnf.  &  East, 
643.  scmh*  contra. 

*  I  Str.  681. 

*  liL^gy.  705.  Barnes,  126. 

*  But  after  verdict,  the  court  of  Com- 
mon Pleas  will  not  compel  an  attorney 
to  discover  the  place  of  abode  of  his 
client.  I  H.  Blac.  534. 

'  Adams  on  £j*ctmcni,  282.  For 
the  notice  of  motion  for  this  purpose, 
see  Append.  Chap.  XVIII.  §  5.  and  for 


the  rule  in  K.  B.  for  sta3ring  proceeding 
till  security  be  given  for  costs, see  Appo^ 
Chap.XLIIl.  $  61. 

*  I  Str.  694.  2  Str.  933.  1206.  t\ 
Wils.  130.  Cowp.  24.  Barnes,  18)* 
^Vf.  Pri.  112.  Adams,  281.  Appeal 
Chap.  XLIII.  §  59,  60.  but  see  Cov^j 
128.  J 

*  2  Bur.  1 1 77.  Say.  Costs,  153.  S.tj 
Swiitk  ex  Jim*  Jordan  v.  Roe^  U  ^\ 
Geo.  III.  K.  B.  AdamSy  281, 2. 

'  Barnes,  147.  2  Str.  1056.  Ad* 
2S2. 
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taeDt  of  cmW.  A  similar  undertaking  is  also  requiredi  in  an 
wtion  for  the  mesne  profits,  broug-ht  in  the  name  of  the  nominal 
|>laintiff  in  ejectment^  And  nn  uncertificated  bankrupt,  bring- 
ing or  proceeding  in  an  action  for  the  benefit  of  the  assignees, 
ks  been  required  to  give  security  for  costs,  in  case  he  should 
fiiil  in  bis  suit^ ;  but  it  is  otherwise  where  the  action  is  brought 
fiMrhis  own  benefit,  as  for  the  produce  of  his  earnings  since  the 
bankruptcy':  And  in  a  late  case,  the  court  of  Common  Pleas 
Weuld  not  compel  security  for  costs,  in  an  action  brought  by  as- 
lignees,  on  the  ground  that  one  of  the  plaintifl^s  was  a  bankrupt, 
ifid  the  other  a  prisoner  in  Newgate.  So  where  an  insolvent 
iebtor,  having  assigned  his  property  under  the  insolvent  acts, 
brought  an  action  to  recover  a  debt  incurred  before  the  as- 
lignnient,  the  assignees  having  refused  to  sue;  that  court 
would  neither  set  aside  the  proceedings  in  such  action,  nor 
require  the  insolvent  to  give  security  for  the  costsi     And  an 

^ant  plaint i  if  cannot  be  compelled  to  give  such  security'. 
I 

^  It  was  not  formerly  usual  to  require  security  for  costs,  where 
Ibe  plaintiff  resided  abroad**,  except  in  yectmeni^^  or  actions 
ftn  tom^ :  For  it  was  considered,  that  such  a  proceeding  might 
iffect  trade,  by  excluding  foreigners  from  our  courts ;  and 
^onld  be  a  means  of  clogging  the  course  of  justice.  But  now, 
Ithough  a  plaintiff  is  not  compellable  to  give  security  for  costs, 
:ierely  as  a  foreigner,  if  he  reside  in  this  country' ^  y  yt^ 
whether  he  be  a  foreigner  or  native,  if  he  reside  abroad,  out 


■  Append.  Chap.  XLIII.J  60,  6 !•  •»  2  Sir.  iao6,    1  Wils.  a66.   Say. 

^Say.  Rep.    78.    Say.  Costs,   154.  Costs,    155.    %    Bur.    1026.   4    Bur. 

'*C.  2105.    Cowp.   04.    158.  322.    I    H. 

cyDarnf.  &  East,  296.  SmkUrt  y.  Blac.  106. 

Nr/^  H.  35  Geo.  III.  K.  B.  Ci^ien  *  2  Bur.     1177.    Say.  Costs,    J31. 

«  Bdl,  T.  44  Geo.    III.    K.  B.  3  S.C. 

&ale&Sel.  283.  ^  i  Str.   697.  2  Str.  1206.  i   Wils. 

'  I  East,  431.    C«Am  v.  BtM^  T.  44  266. 

3eo.  III.  K.  B.  '  Mingtitti  y.  Drummond^  Say.  Costs, 

« 2  Taunt.  61.  i5S>  6.  I  H.  Blac.  io6.  6  Tauiit.  20. 

'i  Marsh.  477.  «  Marsh.  421.  S.C. 

«W.4. 
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of  the  reach  of  the  process  of  the  court,  the  proceediDj 
in  general  be  stayed  till  his  return,  or  security  be  given  1 
payment  of  costs*.  And  upon  this  ground  proceeding 
been  stayed,  where  the  plaintiff  has  been  resident  in  Sco 
or  Ireland^.  This  rule  however  has  been  relaxed  by  th< 
of  Common  Pleas^  in  favour  of  foreign  seamen,  servi 
board  English  ships** ;  or  being  in  the  habit  of  navigatinj 
to  and  from  the  ports  of  this  country*.  And  where  the  p 
was  a  prisoner  in  France^  that  court  refused  to  grant  ; 
compelling  him  to  give  security  for  costs^  The  reas 
obliging  a  plaintiff  to  give  security  for  costs,  is  not  m 
Therefore,  where  a  defendant  moves  that  the  plainti 
siding  abroad*  should  give  security  for  costs,  the  coui 
not  make  the  rule  mutual,  on  the  ground  that  the  def< 
is  also  resident  abroad^* 


The  above  are  the  only  grounds  upon  which  the  procec 
can  be  stayed,  for  want  of  security  for  costs :  It  being  h 
that  they  shall  not  be  stayed,  even  in  ejectment^ ^  or  a^ 
action^  merely  on  account  of  the  poverty  of  the  plainti 
his  lessor ;  or  because  he  is  protected  as  servant  to  a  fo 
minister^ ;  or  in  ejectmentf  where  the  lessor  of  the  plain 
known,  of  full  age,  and  resident  in  this  country*.  And 
late  case"',  where  a  commission  of  bankrupt  issued  agains 
plaintiff,  who  was  gone  with  his  family  to  New  Fori, 


i 


^Elan  T.  ReeSi  H.  24    Geo.   III.  *i  Taunt.  253. 

K.  B.  Lando  v.  Corheit  and  others,  M.  '  i  Taunt.  18. 

26  G«o.  III.  K,  B.  I  Durof.  &  Ettt,  «  2  Marth.  80. 

267.  362.    491.  2  H.  Blac.   1x8.    2  >»  Cas.  Pr.  C.  P.  i^ 

Anstr.  359.  I  Taunt.  64.  *  Cowp.  24.  Baroea,  126.  2  H 

*  APLean  t.  Austin^  M.  36  Geo.  III.  27. 

K.  B.   Sheriffs.  Farqmkanottf  M.  37  ^DavUsqui  tarn  r.  Sobmont 

Geo.  III.  K.  B.  S.  P.  2  Marsh.  80.  Geo.  III.  K.  B. 

but  tee  2  Bur.  1026.  '  i  Dumf.  &  East,  491.  and  Me 

•  I   Dumf.  &  East,    362.   StUI  v.  Blac.  383.  i  Bos.  &  PuI.  96.  i 
M'lvert  M.  36  Geo.  III.  K.  B.  &  Pul.  236. 437.  Adams,  282, 3. 

«•  2  H.  Blac.  383.  I   Bos.  ft  Pul.  »  2  New  Rep.  C.  P.  352. 
96. 
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m  petition  of  the  defendant^  who  was  the  only  creditor,  and 
diose  himself  sole  assignee ;  and  the  plaintiff  brought  an  action 
Against  the  defendant,  to  try  the  commission ;  the  court  of 
Common  Pleas  refused  to  stay  the  proceedings,  till  he  should 
give  security  for  costs :  for  in  this  case,  the  defendant  having 
possessed  himself  of  all  the  plaintiff's  property  as  assignee,  had 
thereby  rendered  it  impossible  for  the  latter  to  give  any  pledge 
tr  counter-security  to  those  who  might  become  bound  for  him. 
80  the  court  of  King's  Bench  will  not  stay  proceedingpi  on  a 
fvo  warranto  information,  until  the  prosecutor  give  security 
for  costs,  on  the  ground  that  the  relator  is  in  insolvent  circam- 
stances,  where  it  appears  that  he  is  a  corporator,  and  no  fravd 
li  suggested*. 

Where  the  defendant  is  entitled  to  demand  security  for  costs, 
ke  should  apply  for  it  to  the  plaintiff's  attorney^;  and  there  must 
As  an  affidavit  that  such  application  has  been  made,  in  order  to 
illy  the  proceedings".  The  motion  for  this  purpose  should  in 
III  cases  be  made  as  soon  as  the  defendant  can  reasonably  do 
i^  after  knowledge  of  the  fact  of  the  plaintiff's  residence 
ibroad ;  and  therefore,  in  the  Ring's  Bench,  where  it  might 
lave  been  made  earlier,  it  comes  too  late  after  issue  joined^ 
ttd  notice  of  trial  given"*.  In  the  Common  Pleas,  on  moving 
i^r  a  rule  nin,  to  compel  the  plaintiff  to  give  security  for  costs, 
lae  defendant  must  state  in  what  stage  the  proceedings  are ; 
^vid  the  court  will  not  grant  the  rule  nisi,  in  a  cause  in  which 
Interlocutory  judgment  has  been  signed,  until  the  judgment 
«s  been  set  aside*.  But  in  that  court,  it  does  not  seem  to  be 
k^cessary  that  the  motion  should  be  made  before  issue  joined'; 
bough  after  a  defendant  has  undertaken  to  accept  short  notice 
dT  trial,  he  ci^nnot  compel  a  plaintiff,  resident  abroad,  to  give 
^curity  for  costs'.     The  defendant,  if  sued  alone,  must  put  in 


*  ft  Mank  &  Sel.  346.  k  East,  597.  c$tiira. 
^2  Smith  B.  661.  «  I  Marsh.  376. 

*  3  Maale  9c  SeL  283.  ^  Id.  4,  5. 

*  5  East,  338. —  v.  Ca%inovif        f  3  Taunt.  37s.  aod  see  Smly.  Lac^, 

K'.44  G«o.  UL  K«  B.  mpfd.  6  Dunf.  id.  273.  (a). 


668 


or  SETTING  JUSmB,  Aim 


bail,  prerious  to  the  application*.  But  if  a  foreigner  sue  tf  o 
defendants,  and  only  one  of  them  put  in  baiU  that  one  ma} 
require  the  plaintiff  to  give  security  for  costs>  without  poUiif 
in  bail  for  the  other  defendant^ 


In  a  second  ejectment  the  courts  wilt  stay  the  procaediagf 
until  the  costs  are  paid  of  a  prior  one,  for  the  trial  of  the  nme 
title^ ;  and  also  the  costs  of  an  action,  if  any  has  been  hroof^ 
for  the  mesne  profits'*.  And  it  matters  not,  whether  the  second 
ejectment  be  brought  by  the  lessor  of  the  plaintiff,  or  by  ^ 
defendant^  in  the  former  one* ;  or  by  or  again^  all  or  some  of^ 
the  parties';  or  for  the  same  or  different  premises,  so  as  it  bt' 
on  the  same  titled  and  for  part  of  the  same  estate^;  nor  whettoj 
it  be  brought  in  the  same  or  a  different  courts  And  t1 
length  of  time  which  has  elapsed,  between  the  &rat  and 
jfl^ectment,  is  not  material^;  for  there  may  be  many  p 
reasons  why  the  defendant  did  not  call  for  the  costs  so< 
such  as  the  poverty  of  the  other  party,  or  a  "/iew  to  quiet  i 
further  controversy'.  The  vexation  of  the  party  is  said  to 
the  foundation  of  these  rules™ :  and  therefore,  if  there  ap] 
to  be  no  vexation,  the  courts  wonld  not  formeriy  have  vox 
a  role  for  stayir.g  proceedings,  until  the  costo  were  paid  of 


■  4  Durnf.  &  East,  69 7. 

^  6  Durnf.  &  East,  496. 

'  I  Salk.  255.  258,  9.  I  Str.  548. 
5$4.  8  Mod.  225.  S.  C.  2  Str.  11 52. 
1406.  Smith  ex  dim.  Jordan  v.  Roe,  M. 
22  Geo.  III.  K.  B.  J  Durnf.  &  East, 
492.  Pr.  Reg.  174.  Barnes,  133-2 
Blac.  Rep.  904*  Say.  Costs,  239.  S.  C. 
2  Bbc.  Rep.  1 1  $8. 1 180.  €.  P. 

'  4  Eatt,  58$.  But  ihey  will  not  ax^ 
tend  the  rule,  so  as  to  include  the  da- 
mages  in  the  action  for  the  mesne  profits, 
however  vexatious  the  proceedifigv  of 
the  lessor  of  the  plaintiff  ijnay  hafe  been. 
1 5  East,  233. 

«^  Durnf.  &  East,  223.  3  Bos.  & 
Pttl.  22.  S.  P.  Adams,  285. 


'  6  Durnf.  &  East,  740.  Adams,  sSji 
4,  5.  In  a  late  case,  the  proceednip 
were  suyed,  till  the  costs  were  paid  if 
a  former  ejectment,  brought  by  the  Mr 
of  the  lessor  of  the  plaintiff,  agaisitdi^ 
defendant's  father,  on  the  same  odBi 
8  Durof  &  East,  645. 

^Fairclaimv,  Thrustout,  E.  24  GA^ 
III.  K.  B.  Doe  V.  Z^w,  H-  25  ^ 

ni.  K.  B. 

^  6  Durnf.  &  East,  740. 
*  Adams,   283.  and    the  cases  tkc 
cited. 
^  6  Durnf.  &  East,  £23^  749. 
'  Id.  741.  Adaod*,  aSs* 
■  4  Mod.  3  79.  a  Str,  1 1  jt. 
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gectment*.  Biit  the  practice  in  tTiat  respect  is  altered*; 
:  is  now  settled,  that  the  proceedings  shall  be  stayed  in 
es,  nntil  the' costs  are  paid  of  a  former  ejectment!  And 
nrts  will  stay  them,  if  the  conduct  of  the  party  against 

the  application  is  made,  has  been  vexatious  or  op- 
^e,  althongli  he  is  not  liable  to  the  costs  of  the  first  action^ 
ley  will  not  stay  the  proceedinop  in  the  second   action, 

the  party  is  already  in  ctistody  under  an  attachment  for 
ivment  of  the  costs  of  the  first  action"*. 

other  cases,  it  was  not  formerly  nsual  to  stay  the  pro- 
gs in  a  second  action,  until  the  costs  were  paid  of  a 
)ne  for  the  same  cause* ;  and  particularly  if  the  merits 
)t  come  in  question  on  the  former  triaK.  But  of  late 
it  has  been  done  in  several  instances,  on  the  ground  of 
on' ;  and  that,  whether  the  former  action  was  in  the 
r  a  different  court\  In  the  King's  Bench,  the  practice 
confined  to  cases  where  a  trial  was  had  in  the  former 
;  but  applies  equally  where  the  cause  was  put  an  end 
judgment  of  iionpros\  or  as  in  case  of  a  nonsuit^  But 
herwise  in  the  Common  Pleas ;  for  that  court  neyer  in- 
s,  unless  the  merits  of  the  case  have  been  tried  in  the 
action^  And  in  one  case"",  where  an  action  was 
it  by  husband  and   wife,    the  cpurt  of  King's  Bench 


[od.  379.  I    Str.68i.   2    Str.  K.  B.  2  Durnf.  &  East,  311.  Say,  Costs, 

121.  245.  247.  2  Blac.  Rep.  741.  3  Wils. 

ni8»  287.  149.  S.  C.  C.  P.  but  see  I  H.  Bhc. 

285,  6.  2  Str.    11^2.  2   Blac.  10.  2  Smith  R.  423. 

4,  ^  Nevitt  V.  Lade^  E.  24  Geo,  IIL 

les,  180.  K.  B. 

tr.    2  2o6.    Cowp.    322.     Say.  'Same case, 

51.  S.  C.    1   Durnf.  &  East,  ^  Per  Cur.  M.  41    Geo.  III.  K.  B. 

K.  B.  Barnes,  125.  C.  P.  but  Adams,  285. 

Dt.  100.  *  3  B08.&  Pul.  23.  (a)n 

1.   Raym.  697.  2   Blac.  Rep.  "*  Lampley  and  wife  v.  Sands j  H«  25 

Geo.  III.  K.B. 
r  ▼.  Goochf  E.  23  Geo.  III. 
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stayed  the  proceedings,  until  the  payment  of  costs  in  a  former 
action,  at  the  suit  of  the  husband  only  ;  it  being  for  the  same 
demand.  If  a  plaintiff  discontinue  an  action  stayed  in  the 
King's  Bench  by  a  consolidation  rule,  and  commence  an 
action  against  the  same  defendant  for  the  same  cause  in  the 
Common  Pleas,  that  court  will  stay  the  proceedings,  until  after 
the  trial  of  the  cause  mentioned  in  the  rule\ 
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CHAP.  XX. 


f  COMPROMISING,  and  COMPOUNDING  the  Action. 

^HEN  the  proceedings  are  regular,  and  cannot  be 
stayed,  on  any  of  the  grounds  stated  in  the  preceding 
ter,  the  defendant  in  general ,  if  he  has  no  merits^  eidier 
>roniise8  the  action,  by  paying  or  giving  security  for  the 
and  costs,  compounds  it,  (if  penal,)  confesses  it,  or  lets 
ment  go  by  default, 

I  actions  for  the  recovery  of  a  sum  certaiiif  virhere  the 
es  are  agreed  as  to  the  amount  of  the  debt,  it  is  of  course 
ay  the  proceedings,  on  payment  of  the  same,  together 

the  costs  of  the  action*.  If  the  parties  are  not  agreed, 
lefendant  cannot  move  to  stay  the  proceedings ;  but  must 
it  pay  into  court,  on  the  common  rule,  what  be  conceives 
i  due,  or  let  judgment  go  by  default :  and  in  actions  for 
ral  damages,  wherein  the  defendant  cannot  pay  money 

court,  he  has  no  option,  but  must  let  judgment  go  by 
nit,  unless  he  can  settle  amicably  with  the  plaintiff.  A 
;e*s  order,  that  upon  payment  of  debt  and  costs  by  a  cer- 
day,  all  proceedings  shall  be  stayed,  is  only  conditional 
be  defendant ;  and  therefore  if  the  debt  and  costs  are  not 
,  the  plaintiff  must  proceed  in  the  action^.  But  the  order 
tnetimes  drawn  up,  so  as  to  make  it  obligpatory  on  the  de- 
ant  to  pay  the  costs,  in  which  case  the  plaintiff  may  pro- 

for  the  recovery  of  them  by  attapbhment% 


n  the  form  of  the  tttmmaiu  and        ^  ii  East,  319. 
^ fuy  proceediogt on  pajTment  of       ^  IJ,  ^%t.   Barnes,  283.   Pr.  Reg. 
tad   coats,    see    Append.   Chap.    259. 
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The  practice  of  staying  the  proceedings,  on  paym« 
the  debt  and  costs^  though  frequently  confounded  wit 
in  reality  very  different  from  that  of  bringing  money 
court,  on  the  common  rule  j  upon  which  the  proceeding 
not  always  stayed,  but  the  plaintiff  is  at  liberty  to  proce 
his  peril,  for  more  than  the  sum  brought  in.  And  thepn 
we  are  now  treating  of  extends  to  every  sort  of  action,  br< 
for  the  recovery  of  a  sum  certain ;  as  asgtmpsU  or  oov 
to  pay  money*,  and  debt  for  reut^  &c.  If  separate  actioi 
brought  against  the  acceptor,  drawer  and  indorsers  of 
of  exchange,  the  court  of  King's  Bench  will  staj  procec 
against  the  drawer,  or  any  of  the  indor^iv,  on  paym 
the  bill,  and  cost^  of  that  action ;  but  not  against  tbe  ace 
without  payment  of  co^  in  all  tbe  ai^tians*:  And  i 
plaintiff  proceed  to  judgment,  the  proceedings  may  s 
stayed,  on  payment  of  the  debt  and  costs'' ;  but  in  thai 
each  defendant  is  only  liable  for  his  own  costs,  aad  the  pi 
cannot  take  out  execution  against  one  defieaidant^  lor  th< 
of  another.  Where  an  indorsement  was  made  upon  a  i 
hand  by  the  payee,  that  if  the  interest  was  paid  on  stip 
days  during  his  life,  the  note  should  be  given  up;  i 
havii)g  been  made  in  payment  of  the  interest,  the  cc 
Common  Pleas  refused  to  stay  the  proceedings,  on  pa 
of  it,  and  costs'. 


In  debt  for  the  penalty  of  five  pounds,  for  killing  ( 
with  no  other  count,  tlie  court  of  King's  Bench  let  I 
fondant  bring  in  the  penalty  and  costs'.  And  where  tbe 
was  brought  for  several  penalties,  the  defendant  had  Ic 
pay  one  penalty  into  court,  leaving  the  plaintiff  at  lias 
proceed  for  tlie  rest^.  In  debt  on  a  single  bill,  procsi 
were  stayed  by  the  court  of  Common  Fleas,  on  payw 


»«» 


^i^-^tmm 


*  8  DttTDf.  &  East,  326.  410. 
*•  Cm.  temfi.  Hard w.   173. 

<  4  Durof.  &  Eafitf  691. 

*  2  Str.  515. 
*4Tauauas7. 


'2  Str.  1217.  and  ace  2  Bi 
1052. 
9  ffarjMut  y.  J&Si#»  H»  I 
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;or  of  priocipal  and  costs,  without  interest*.  And  so 
a  bond,  conditioned  for  the  performance  of  covenants, 
lonnt,  indemnify,  &c.  the  proceedings  may  be  stayed, 
ent  of  the  whole  penalty  and  costs^  But  in  an  faction 
»ney  bond,  the  courts  it  seems  will  not  stay  the  pro* 
I,  but  upon  payment  of  what  is  justly  due,  though  it 
he  penalty  of  the  bond''.  We  have  already  seen^,  in 
ies  the  courts  will  stay  the  proceedings,  in  ^ctipns  upon 
ds :  It  will  be  sufficient  to  add  in  this  place,  that  as 
may  render  the  principal,  after  an  assignment  of  the 
i,  and  before  they  justify*,  so,  when  they  have  ren*'- 
\n,  the  proceedings  on  the  bail-bond  may  be  stayed, 
lent  of  costs^  provided  the  plaintiff  has  not  lost  a  tri^U- 
>rder  to  stay  the  proceedings  on  the  bait-bond,  thp 
the  Common  -Pleas,  must  pay  t)ie  costs  of  tlje  actions 
the  principal  and  the  other  bail,  as  well  as  the  det^t 

own  costs'.  In  an  action  of  debt  on  recognizance, 
he  proceedings  are  stayed  on  payment  of  the  debt 
s,  the  bail  above  must  pay  the  costs  in  tbf^t,  as  wcjl 
bt  and  costs  in  the  original  action,  though  they  applv 
le  time  allowed  them  for  suri'endering  the  principal^ : 
re  the  principal  is  surrendered  in  time,  the  plaintiff 
ifterwards  proceed  against  the  bail,  for  the  rccQvery 

in  the  action  on  the  recognizance^ 


^rmm 


ScPul.  337.  ^  ;  Durof,  &  East^  363.  3  Bos.  t$ 

.  Rep.  1 190,    6  Durnfr  5c  Pql,  13.  accord. 

I   Atk.  75.  3  Bro.  Chan.  ^  Dawifpnr.  Skutcr,  T.  26  Qeo.  III. 

96.  z   Bo«.  &  Pul.  337,    I  K.  B.  Bartrum  md  Mkers  V.   Homdl^ 

T.  31  Geo.  HI  K.  B,  5  EaM|  306. 

F.  &  East,  388.  and  tee  7  16  East,  x68,  9.  and  see  R,  T.  i  Ann. 

iast,  124.  446.   X  Bast,  436.  K.  B.  R.M.    1654*  f  xa.  C.  P.    It 

and  see  the  cases  referred  to  was  indeed  said  hf  tl)e  coon,  upon  re- 
ding note*  ference  to  the  mitttr,  in  the  ease  of 
93,  3.  Hugha  V,  Pckl€i>m,  15  East,  254.  that 
f.  &  East,  401.  it  was  usual  to  pay  the  costs,  where  the 
•  and  see  7  Domf.  It  East,  proceeding  on  die  recognizance  was 
nf.  8c  East,  222.  by  action ;  and  accordingly  a  rule  was 

Rep.  8 1 6.  made  io  diat  case,  for  die  payment  of 

?  o  2 
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In  debt  on  hond^  conditioned  for  the  payment  of  a  1 
it  was  usual  ibr  the  courts,  even  before  the  statuti 
o.  16.  §  13.  to  relieve  the  defendant  against  the  pc 
the  bond,  on  payment  of  the  principal,  interest  and  cc 
then  the  whole  penalty  must  have  been  brought  int 
and  when  the  plaintiff  was  satisfied,  the  defendant  mi 
taken  what  remained*.  By  the  above  statute  it  is 
that  *^  if  at  any  time,  pending  an  action  upon  any  st 
'*  with  a  penalty,  the  defendant  shall  bring  into  con 
^^  principal  money  and  interest  due  on  the  bond,  and  i 
**  costs  as  have  been  expended  in  any  suit  or  suits  ii 
^  equity  upon  such  bond,  the  said  money,  so  brought 
**  be  deemed  and  taken  to  be  in  fall  satisfaction  and  d 
*'  of  the  said  bond ;  and  the  court  shall  and  may  gi 
*'  ment  to  discharge  every  such  defendant  of  and 
^^  same  accordmgly.**  Upon  this  statute  it  has  beei 
that  in  an  action  upon  a  bond,  conditioned  for  the  pa; 
money  generally,  without  naming  any  day  of  payn 
court  of  King's  Bench  will  refer  it  to  the  master  to 
interest^  as  well  as  ^he  principal  and  costs^ ;  intere 
due  on  such  a  bond,  though  not  expressly  reservec 
the  plaintiff  is  entitled  to  the  costs  of  proceedings  ii 
relating  to  the  same  matter"* ;  but  not  to  the  costs  of 
suit,  wherein  the  judgment  has  been  reversed  on  a 
error*:  for  there  is  no  reason,  why  the  defendant  sh 
for  the  error  or  mistake  of  the  plaintiff. 


them;  and  a  almilar  rule  was  made,  in  recogniz&nce. 

the  case  of  Thomas  t.  Btufle^'s  bail,  £•         ■  2  Salk,  597,  6  Mod.  xo 

53  Geo.  III.  K.  B.    But  these  decisions  3  Bur.  1370. 

were  oyer-ruled  by  the  cotrt,  in  a  sub-        ^  For  the  notice  of  motsoi 

sequent  case  of  Creiv^U  ▼•  Hem  and  purpose,    see  Append.   Chap 

anotbar^    i    Maule  9l  Sel,   742.     And  j  6. 

it  seercs  to  be  now  settled,  as  sUted        ^7Durnft  &  East,   124. 

in  the  text,  that  where  the  principalis  Bos.  Sc  Pul.  337.  ^11/^,562, 

surrendered  in  time,  the  plaintiff  cannot        ^  Cas.  temp,    Hardw.   1 16 

afterwards  proceed  against  the  bail,  for  699.  eentra. 

the  recovery  of  costs,  in  an  action  on  the        c  2  Str.  699. 
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^  It  was  formerly  holden^  that  this  statute  did  not  extend  to 
paction  of  debt  on  bond,  conditioned  for  the  payment  of  an 
■iQity»  or  of  money  by  instalments*.    But  it  is  now  settled^ 
|M  tbe  equity  of  the  statute^  that  in  such  an  action^  where 
1^  defendant  is  sotvent,  the  courts  will  stay  the  proceedings, 
^fmpneni  of  the  arrears  and  costs^  and  giving  judgment  as 
'jty  for  future  payments,  with  a  stay  of  execution  till 
become  doe^.    And  where,  in  an  action  on  an  annnity 
it  appeared  that  there  were  mutual  accounts  subsisting 
reea  the  parties,  the  court  of  King's  Bench  made  a  rule 
jeferring  them  to  the  master ;  and  that  upon  payment  of 
if  any  thing,  should  be  found  due  to  the  plaintiff,  all 
proceedings  should  be  stayed*"*     But  the  courts  will  not 
the  proceedings,  where  the  defendant  appears  to  be  in^ 
or  the  bond  is  conditioned  for  the  payment  of  a  gfross 
of  money  absolutely,  at  a  day  certain,  and  afterwards 
iced,  in  consequence  of  a  subsequent  agreement,  to 
the  money  by  instalments'* ;  or  where,  though  the  bond 
iditioned  for  the  payment  of  money  by  instalments,  it  is 
ly  agreed,  that  if  default  be  made  in  any  one  payment, 
»Dd  is  to  stand  in  force,  for  the  whole  principal  and  in* 
then  remaining  due*.    So  where  the  defendant  gave  a 
it  of  attorney  to  secure  a  sum  certain,  to  be  paid  half 
by  instalments,  with  interest,  on  specified  days,  and 
tbe  plaintiff  should  be  at  liberty  to  enter  up  judgment 
m  immediately,  *^  but  no  execution  to  be  issued,  till  de- 
made  in'  payment  of  the  said  suni>  with  interest  as  afore* 
h  by   tb^  instalments,    and   in  the  manner  herein-before 
htioned  s"  the  court  held,   that  the  plaintiff  might  take 
teecution  for  the  whole,  on  default  of  payment  of  the  first 
Idmeot^     If  default  be  made  in  payment  of  the  interest  on 
hndy  the  principal  whereof  is  not  yet  due,  the  court  of 
feiaoQ  Pleas  will  not  stay  proceedings,  on  payment  of  the 


Ack.  ii8.  1  Sir.  515.  III.  K.  B. 
8tr.  814.  957*  2  Blac.  Ilq».  70&       *  3  Bur«  1)70. 
a88.  *  2  Blac  Rep.  958. 

WiUbumi  &  J§rdtm,  H.23  Geo.       f  i  Maule  4i;SeL  706. 


intel*est  and  costs :  But  it  seems,  that  thej  would  resM 
the  executfon  to  the  interest  and  costs*.  And  if  an  instalnc 
of  an  annuity  secured  by  bond,  be  not  paid  on  the  day,  t 
bond  is  forfeited,  and  the  penalty  is  the  debt  io  law  :  Tha 
foi-e,  where  the  defendant  had  been  chargt^  in  executicm  \ 
the  penalty  of  10002.  under  such  circumstances^  previov 
the  insolvent  act  of  34  Qeo.  III.  c.  69.  the  court  of  Kii 
Bench  refused  to  order  that  sum  to  be  reduced  in  the  li 
shal's  book,  to  the  sum  actually  due  for  the  arrears  of  the i 
nuity,  in  order  that  he  might  take  the  benefit  of  that  act\ 

Before  the  statute  4  Geo.  It.  c»  28.  ii  was  usual  for  the  dM 

to  stay  the  proceedings  in  ejectmentf  on  a  clause  of  re-ei 

for  non-payment  of  rent,  at  any  time  before  executioti  i 

cuted,  on  the  tenant^s  bringing  into  court  all  the  rent  in  m 

and  costs*' :  And  now,  by  that  statute**,  "  if  the  tenant  «t 

^'  assigns  shall,  at  any  time  before  the  trial,  pay  or  tend^ 

"  the  landlord,  his  executors,  &c.  or  pay  into  court,  all 

*^  rent  and  arrears,  together  with  the  costs,  all  further  prod 

*^  ings  on  the  said  ejectment  shall  cease  and  be  discontimid 

Since  the  making  of  \vhich  statute,  it  has  been  hoMdiS 

before,  that   after  judgment  against  the  casual  ejector, 

before  any  writ  of  |>ossession  executed,  the  courts  wiD 

proceedings  on  payment  of  the  rent  and  costs':  which 

can  only  be  calculated  to  the  last  rent  day,  not  to  the 

computing*.      And   the  mortgagee  of  a  lease  has  the 

right  to  relief  against  an  ejectment  for  non-payment  of 

and  upon  the  same  terms,  as  the  lessee,  against  whom 

covery  is  had**.     Where  a  tender  of  the  rent  has  been 

before  the  ejectment  delivered,  the  court  of  Common 

will  set  aside  the  proceedings,  with  costs<.     But  in  that 

•  a  Taunt.  387-  f  10  Mod.  345.  8  Mod  58^^ 
^  6  Durnf.  6c  East,  399.  but  see  2     900. 

Blac.  Rep.  760.  «  4  Taunt.  883. 

«  a  Salk.  597.  10  Mod.  383.  8  Mod.        »  3  Taunt.  402. 
34S-  '  a  Blac.  Rep.  746,  7.  A( 

•  Append.  Chap.  XLIII.  f  63. 
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k  pvly  dbtoklijg  a  rale  do  nt>t  choose  to  proceed  on  it,  the 
ler  patty  cannot  compel  Urn*. 

9o  ill  ^ectmeni  by  a  mortgagee^  for  the  recovery  of  the  pos- 
BOD  of  the  mortgaged  premises^  or  in  debt  on  bond  con- 
ioaed  for  the  payment  of  the  mortgsige  money,  or  perform- 
sa  of  covenants  in  the  mortgage  deed,  where  no  suit  in 
lity  is  depending  for  a  foreckisore  or  redemption,  it  is  en- 
led  by  tke  statate  7  (yeo.  II.  c.  20.  §  1.  that  ''  if  the  person 
tsaTiBg  a  right  to  redeem  shall,  at  any  time  pending  the 
action,  pay  to  the  mortgagee,  or  in  case  of  his  refusal,  bring 
into  eonrt,  all  the  principal  monies  and  interest  dne  on  the 
mortgage,  and  also  costs  to  be  compoted  by  the  conrt,  or 
proper  officer  appointed  for  that  purpose,  the  same  shall  be 
deemed  and  taken  to  be  in  full  satisfaction  and  discharge 
Df  the  mortgage ;  and  the  court  shall  discharge  the  mort- 
|i^or  of  and  from  the  same  accordingly^/'  Upon  this 
lute,  the  proceedings  in  ejectment  on  a  mortgs^e  may  be 
jred  by  the  mortgagor,  or  his  assignee  of  the  equity  of  re- 
l^tioa,  ott  payment  of  tlie  principal,  interest  waA  costs,  with- 
paying  off  a  bond  debt  due  to  the  mortgagee"*.  And  where 
title  deeds  and  mortgage  are  not  delivered  up,  the  nu>ney 
It  be  paid  into  court,  unless  the  plaintiff  or  his  attorney  will 
ertake  to  deliver  them"**  If  there  be  any  doubt,  as  to  the 
MHit  of  what  is  due,  the  court  of  King's  Bench  will  refer  it 
be  master^,  or  the  court  of  Common  Pleas  to  one  of  the  pro* 
fotaries,  who  taxes  the  costs  :  And  where  an  alffidavit  was 
le,  that  the  mortgagee  had  been  at  great  expense  in  neces- 
f  repairs  of  part  of  the  premises  in  his  possession,  (the  eject- 
tit  being  brought  for  the  residue,)  and  it  was  prayed,  that 
prothonotary  might  be  directed  to  make  allowance  for 
h  repairs  j  the  court  said,  that  the  rule  must  follow  the 
rcb  of  the  statate,  and  that  the  prothonotary  would  make 


4  Taunt.  883.  Ej*  *93- 

>  I  Str.  413.  *  Damton  ▼•  Jaeohf  T.  27  G^.  llf. 

^a  Str.    1 107.    Andr.   341.    S.  C.  K.  B. 

irnei,  i8a.  but  iec  id.  17;.  Adams,  f  8  Dunif.  &  East,  326. 
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josl  dedoctioDS  and  allowaDces\  Bat  the  courts  will  not 
the  proceedings*  in  an  ejectment  brought  by  a  mortgagee  agi 
a  mortgagor,  on  payment  of  the  principal  interest  and  c 
if  the  latter  has  agreed  to  convey  the  equity  of  redemptio 
the  mortgagee**.  And  where  there  are  two  or  more  mortgs 
the  court  of  Common  Pleas  will  not  compel  a  redemptic 
one,  without  the  rest^.  If  a  mortgagee  recover  possessic 
the  mortgaged  premises,  under  a  judgment  in  an  undefei 
ejectment,  the  court  has  no  jurisdiction  to  restore  the  po 
sion  to  the  mortgagor,  who  has  not  appeared,  on  paymei 
the  principal,  interest  and  costs'^:  But  if  the  recover) 
had  against  a  tenant  of  the  mortgagor,  the  court  will  set  i 
the  judgment,  and  let  in  the  mortgagor  to  defend  as  laadl 
that  he  may  be  in  a  condition  to  apply  to  stay  proceedings 
the  terms  of  the  statutes 

In  actions  for  getieral  damages,  it  is  a  rule  that  the  proc 
ings  cannot  be  stayed,  on  making  satisfaction  to  the  plain 
And  accordingly,  in  an  action  against  the  sheriff,  for  a  I 
return  to  a  fieri  facias^  the  court  of  King*s  Bench  refbse 
stay  the  proceedings,  on  payment  of  the  money  levied^ 
there  are  some  exceptions  to  this  rule.  In  replevin  for  insta 
where  the  defendant  avows  for  rent,  the  courts  will  stay 
proceedings,  on  bringing  it  into  court,  and  payment  of  cc 
But  the  proceedings  cannot  be  stayed,  where  the  avowr 
for  damage  feasant^ ;  because  the  courts  in  such  case  hvn 
rule  to  guide  them  in  ascertaining  the  damages.  And  i 
late  case,  the  court  of  Common  Pleas  would  not  stay  the 
ceedings  in  replevin^  upon  payment  of  costs,  on  the  applici 
of  the  defendant\     The  court  of  King^s  Bieiich  in  one  ( 


*  Barnes,  ij6^  Adams,  Ej.  294.  ^  4  Tauot.  887. 

^7  Durnf.  &  East  i8;.  but  see    i  '  7  Durof.  &  East,  33$. 

Wils.  So.iemh,  conira*  >  2  Salk.  597.   i  H.  Blac.  %4*  i 

^  2  Blac.  Rep.  726.  aad  see  Adams,    &Piil.  382. 

£j.  293.  (z.)  **  8  Mod.  379. 

^  4  Taunt.  887.  Pfr  Cur.  T.  41  Geo.  *  3  Bqs.  k  Pal,  603. 
III.  K.  B. 
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Rider  particolar  circumstatices,  stayed  the  ^t>ce6dings  in  an 
letioD  of  trapass  for  seizing  goods»  on  the  defendant's  under- 
tddng  to  restore  the  goods,  or  pay  the  full  value  of  them,  with 
iie  costs  of  the  action* :  But  this  seems  to  be  contrary  to  their 
pnal  practice,  in  actions  of  that  nature ;  and  in  a  subsequent 
lue,  the  court  of  Exchequer  refused  to  stay  the  proceedings 
hi  soch  an  action,  upon  the  like  terms,  where  it  would  not  end 
Ihe  suit^  and  particularly  as  the  value  of  the  goods  was  not 
|Anitted\ 

\ 

I  la  trover  for  money,  the  courts  wiU  give  the  defendant 
ktve  to  bring  it  into  court%  Aud  where  trover  is  brought  for 
I  specific  chattel,  of  an  ascertained  quantity  and  quality. 
Hid  unattended  with  any  circumstances  that  can  enhance  the 
kmages  above  the  real  value,  the  courts  will  make  an  order 
^  staying  the  proceedings,  upon  delivering  it  to  the  plaintiff, 
iid  payment  of  costs'* ;  And  this  is  the  more  reasonable,  as 
k%  action  of  trover  comes  in  place  of  the  old  action  of  detinue. 
tut  the  courts  will  not  stay  the  proceedings,  where  there  is 
Ki  uncertainty,  either  as  to  the  quantity  or  quality  of  the  thing 
tananded*;  <Nr  there  is  any  tort  that  may  enhance  the 
images  above  the  real  value,  and  there  is  no  role  whereby  to 
iBtimate  the  additional  damages'.  In  trover,  by  the  assignees 
t  a  bankrupt,  for  a  steam-engine,  &c.  the  court  of  King's 
feench  made  a  special  rule  for  staying  the  proceedings,  on 
hriivering  to  the  plainti&  a  part  of  the  goods  for  which  the 
vtion  was  brought,  and  payment  of  costs  up  to  that  time,  pro- 
ide^  the  plaintiffs  would  accept  thereof  in  discharge  of  the 
betion ;  or  otherwise,  that  the  articles  delivered  should  be 
track  out  of  the  declaration,  and  the  plaintiffs  be  subject  to 


*  7  Dornf.  &  But,  53.  tee  a  Salk.  $97.  a  Str.  822.  IJ.  1191. 
^  3  Asftr*  896,  X    Wilt,   as*    S«  C.  Say.  Rep.    120. 

*  X  Str.  Z4S.  toiUra, 

*$  fiur.  1364.    Say*  R^*   80.   a        c  Barnes,  284. 

144,  5.  Cat.  Pr.  C.  P.  59.  130.         '  3  Bur.  1364.  2  Blac.  Rep.  903. 


Bimes,  281.  Pr.  Reg.  260.  S.  C.  but 
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eo&U,  unless  ibej  shwxld  obtaia  a  verdict  Imt  tbe  feinftiRder«f 
the  goodsi  or  prove  n  deterioration  cf  the  p^rt  delivered  iq^. 


The  security  usaall j  given  by  the  defendiatnt  to  the  plautil( 
on  compromising  an  action^  and  which  is  also  frequently  gtfm 
where  no  action  is  depending,  is  a  warrant  of  attorney;  m 
called,  from  its  authorizing  the  attorney  or  attomies,  to  wlioM 
it  18  directed,  to  appear  for  the  defendant^  and  receiyeade* 
claration,  in  an  action  to  be  brought  against  hiitn,  and  tl^rft* 
upon  to  confess  the  same  action,  or  suffer  judgment  thereinto 
pass  by   default^,  &c.     And  by  a  late  rule  of  both  eontfi 
<*  every  attorney  who  shall  prepare  any  warrant  of  attorney 
confess  judgment,  ^hich  is  to  be  subject  to  any  defi 
must  cause  such  defeazance  to  be  written  on  the  mme 
or  parchment,  on  which  the  warrant  of  attorney  ia  writtH 
or  cause  a  memorandum  in  writing  to  be  made  on  soeh  w 
rant  of  attorney,  coniaining  the  substance  and  effect  el 
defeazance'/'     In  the  construction  of  this  raie^  it  is  ncit 
ficient,  in  the  ComEnon  Pleas,  that  the  defeazanee  of  a 
ef  attorney  shew  the  amount  of  the  sum  seeured  by  the  j 
ment :  it  most  also  notice  all  collateral  securities**    Bet 
rule,  in  that  court,  does  not  require  the  consideratkm  of  ii 
judgment  to  be  mdorsed  on  a  warrant  of  attorney^.    And  i 
warrant  of  attorney  be  given  to  confess  judgment  abeeletdf 
foi*  a  certain  sum,    although   it   be  understood  between 
parties  that  it  is  given  only  to  indemnify  the  pianntfff 
bis  snretyship  for  a  smaller  sum,  that  is  not  sack  a  defi 
as  is  necessary  to  be  indorsed  on  the  warrant  o€  attorney; 
the. plaintiff  need  not  defer  execution/  till  the   contingcB? 
happen*.     It  has  also   been  determined,  in  the  Krng's  BesA 
that  if  the  attorney  employed  to  prepare  a  warrant  of  attom^f 
to  confess  judgment,  which  is  to  be  made  subject  to  a  defe^|  ] 


'  Brvnsdon  and  others,  assignees,  &c. 
V*  Austin^  '^•34  Geo.  III.  K«  B.  and  see 
7  Durnf.  &  East,  54. 

^  Append.  Chap.  XX.  §  3- 

*  R.  M.  42  Geo.  IIL  2  East,  136. 
K.  D.  R.  M.  43  Geo.  UI.   3  Bos.  & 


Pul.  310.  CP. 

^  Append.  Chap.  XX.  §  4. 
*  3  Taoat.  235, 

'  Id.  46J. 
t  Id.  ibid. 
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txnttf  neglect  to  insert  racli  defeasance  in  the  warrant,  the 
lecttrity  is  not  thereby  aroided,  agninst  the  innocent  party ;  but 
the  attorney  is  gnilty  of  a  breach  of  duty  imposed  on  him  by 
tile  conrt»  and  answerable  for  it  on  motion*.  And  it  is  no 
{[fonnd  for  impeaching  an  annuity,  that  the  memorial  does  not 
state  the  defeasance  of  the  warrant  of  attorney,  in  the  recital 
«f  that  instrument ;  it  being  explicitly  set  out  in  the  recital  of 
tifeedeed\ 

A  warrant  of  attorney  to  confess  judgment  need  not  be  by 
deed ;  nor  does  it  require  an  attesting  witness"".  This  instmment 
was  formerly  liable  to  the  stamp  dnty  of  ten  shillings  only, 
thoogh  it  contained  an  authority  to  release  erron^ :  But  it  was 
afterwards  made  liable  to  the  stamp  duty  oi fifteen  shillings: 
hxA  by  the  last  general  stamp  act^,  a  warrant  of  attorney,  with 
or  without  a  release  of  errors,  which  is  given  as  a  security  for 
the  payment  of  any  sum  or  sums  of  money,  or  for  the  transfer 
of  any  share  or  shares  in  any  of  the  government  or  parlia- 
mentary stocks  or  funds,  or  in  the  stock  and  funds  of  the 
governor  and  cotnpany  of  the  Bank  of  England^  or  of  the  Emt 
indm  company,  or  South  Sea  company,  is  subject  to  the  same 
duty  as  a  bond  for  the  like  purpose ;  save  and  except  where 
such  payment  or  transfer  is  already  secured  by  a  bond,  mort- 
age, or  other  security,  which  has  paid  the  od  valorem  duty  on 
i>onds  or  mortgages;  and  also  except  where  the  warrant  of 
attorney  is  given  for  securing  any  sum  or  sums  of  money,  for 
which  the  person  giving  the  same  is  in  custody  under  an  arrest; 
and  in  those  cases,  it  is  subject  to  a  duty  of  one  pound.  A  de« 
iWsance  however,  upon  a  warrant  of  attorney,  does  not  rec|Uire 
a  separate  stamp  from  that  upon  the  warrant  of  attorney'. 

Bvery  warrant  of  attorney  should  be  given  vokmtarily,  and 
for  a  good  consideration.     Therefore,  if  a  warrant  of  attorney 

*  14  East,  $76.  Fait  II.  §  III.  and  tee  the  atatutet  44 

*  I  Marsh.  533.  Geo.  III. c.  98. ScktJ.  A.  48  Geo.  IH.  c. 
<"  ^  Taunt.  264.  149.  Sched.  Part  II.  §  III. 

*  4 East,  43 1.  [  1  New  Rep.  C.  P.  2jf^ 
f  55  Geo.  III.  c,  184.  Sched.Pm  I. 
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be  obtained  by  frand*,  or  for  a  corrupt  and  usurious  eonsidm^ 
tion^,  or  for  securing  an  annuity  which  is  void  by  the'annoitf 
acts  or  to  induce  the  plaintiff  to  live  in  prostitutiim  with  the 
defendant'',  the  courts  will  order  it  to  be  delivered  up»  and  set 
aside  the  judgment  and  proceedings,  if  any,  which  have  been 
bad  under  it.     But  where  securities  have  been  acted  on,  and  the 
money  partly  paid  by  the  borrower,  the  court  of  Common 
Fleas  will  not  set  aside  a  judgment  and  execution  on  the  gromid 
of  usury,  but  upon  the  terms  of  the  defendant's  repaying  the 
principal  and  legal  interest^    And  in  a  late  case,  that  court 
would  not  decide  the  question,  whether  a  joint  stock  com- 
pany were  a   nusance,  within  the  statute  6  Greo.  I.  c.  1& 
upon  a  motion  to  set  aside  a  judgment  entered  up  %n  a  warrut 
of  attorney ^    If  a  warrant  of  attorney  be  given  by  an  ivhiaff^ 
or  by  one  of  several  executors  to  confess  a  judgment  agaimt 
all^  the  courts  will  order  it  to  be  delivered  up,  &c.:  And  a 
joint  warrant  of  attorney,  to  confess  a  judgment  by  an  in&nt  |t 
and  another,  may  be  vacated  against  the  infant  only'.    Bit 
where  a  young  man  gave  bills  for  the  amount  of  a  gaming  debli 
imd  when  they  were  due,  renewed  them  with  the  holder,  and 
for  the  last  bills,  wl^en  due,  confe^ed  a  judgment  by  warml 
of  attorney,  the  court  of  Common  Pleas  would  not  set  aside 
the  judgment,  unless  be  could  affect  the  bolder  of  the  bills  with 
notice,  but  permitted  him  to  try  that  fact  in  an  issue^   A 
warrant  of  attorney  given  to  confess  a  judgment  at  the  suit  of 
a  feme  covert,  is  void' :  But  where  a  feme  ccfvert  who  lived  by 
herself,  and  acted  as  a  feme  sole,  gave  a  warrant  of  attorney  to 
confess  a  judgment,  and   afterwards  moved  to  set  aside  the 
judgment,  because  she  was  covert,  the  court  of  Ring's  Bench 
would  not  relieve  her,  but  put  her  to  her  writ  of  error*. 


•  Doug.  196.  3  Taunt.  478.  nrfi,  T.  3a  Geo.  III.  C  P.  Imp.  CP. 
^  Cowp.  737.  I  Bos.  &  Pul.  270.  612. 

«  jinte,  512,  13.  •»  X  Str.  20. 

•  Jamei  v.  Hotldns^  T.  25  Geo.  III.        *  2  Blac.  Rep.  1 133. 
K.  B.  k  4  Taunt.  683. 

•  I  TaunU4i3.  >  2  Wih.3. 

'4TauDt.  587.  » I  Salk.  400.  and  see  3  Boi.&FiL 

s  1  H.  Blac.  75.    Chambcn  y.  Bur*  128. 220. 
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Where  tbe  defendant  is  in  custody  by  arrert,  it  is  a  rnle  of 
tioth  coiirts',  that  ''  no  bailiff  or  sheriff's  officer  shall  presume 
^  to  exact  or  take  from  him,  any  warrant  to  acknowledge  a 
^  jodgment,  but  in  the  presence  of  an  attorney  for  the  defen- 
^  danty  who  shall  subscribe  his  name  thereto ;  which  warrant 
^  shall  be  produced,  when  the  judgment  is  acknowledged ; 
*  and  if  any  bailiff  or  sheriff's  officer  shall  offend  therein,  he 
'shall  be  severely  punished.     And  no  attorney  shall  acknow- 
'  ledge  or  enter,  or  cause  to  be  acknowledged  or  entered,  any 
'  judgment,  by  colour  of  any  warrant,  gotten  from  any  defen- 
dant, being  under  arrest,  otherwise  than  as  aforesaid/*  Upon 
lis  rule,  the  defendant  in  the  Common  Pleas  was  held  to  be  in 
Dstody,  though  the  officer  left  him  for  some  time,  whilst  the 
laintiff  got  from  him  the  warrant  of  attorney '^ :  And  in  that 
Mii,  a  defendant  lodging  within  the  rules  of  the  Fleet,  at  the 
OQse  of  the  officer  who  arrested  him,  and  who  was  his  security 
>  the  warden,  was  deemed  to  be  a  prisoner  within  the  meaning 
f  the  rule*.    But  it  having  been  deemed  sufficient  for  the 
bdntiff's  attorney  to  be  present  and  subscribe  the  warrant,  as 
ttomey  for  the  defendant'' ;  another  rule  was  made,  in  the 
Ling^s  Bench',  that  **  no  warrant  of  attorney  executed  by  any 
person  in  cnttody  of  a  sheriff  or  other  officer,  for  the  con- 
fession of  judgment,  shall  be  valid  or  of  any  force,  unless 
there  be  present  some  attorney  on  the  behalf  of  such  person 
in  custody,  to  be  expressly  named  by  him,  and  attending  at 
his  request,  to  inform  him  of  the  nature  and  effect  of  such 
warrant  of  attorney,  before  the  same  is  executed;  which 
attorney  shall  subscribe  his  name  as  a  witness  to  the  due 
execution  thereof.*'     And  to  prevent  frauds  and  impositions 
I  the  execution  of  warrants  of  attorney  for  confessing  judg- 
lents,  a  rule  was  made  in  the  Common  Pleas,  that  **  every 
warrant  of  attorney  for  confessing  judgment,  shall  be  read 
^  over  by  the  person  who  is  to  execute  the  same,  or  by  some 


*  R.  E.  15  Car.  II.  a.  K.  B.  R.  H.  1097. 

4  &  1$  C^*  n.  reg.  4*  C.  P.  *z  Str.  124$. 

*  Cas.  Pr.  C.  P.  i»8.  t  B.  E.  4  Geo.  II.  K.  B.  2  Str.  902. 
*s  Bhc.  Sep,  izgj.  tod  fee  jdl  Cowp.aSi, 
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^^  other  penon  to  him,  before  the  execation  tbereiif :  and  tfatt 
^^  if  judgmeDt  shall  be  entered  up  on  any  such  warrant  ff 
^^  attorney,  which  shall  not  be  so  read  over  as  aforesaid,  such 
^  judgment,  upon  motion,  may  be  set  aside  as  irregnlarjf 
BdNbis  latter  rule  appears  to  be  disused**. 

The  object  of  these  rules  was  not  merely  to  procure  tk 
attendance  of  an  attorney,  to  explain  the  nature  of  the  imtn* 
IQ^it  to  be  executed,  but  also  to  advise  the  dirfendant  coofi- 
dentially,  and  as  a  friend ;  and  rules  thus  fraoied  for  the  pit* 
tefition  of  a  prisoner,  cannot  be  waived  by  him,  when  im 
aitoation  where  he  is  incapable  of  exercising  his  judgmcot: 
Therefore,  when  a  defendant  in  custody  executes  &  warraatif 
attorney  to  confess  a  judgment,  theve  must  be  an  attoraif 
present  on  liis  part;  the  presence  of  the  plaintiff's  attars^ 
being  insufficient,  though  the  defendant  consent  to  his  actiof 
as  his  attorney  also"".  And  in  the  Common  Pleas,  if  a  prismi 
on  mesne  process  give  a  warrant  of  attorney,  the  nde  tbntkjp 
attorney  must  be  present  is  not  dispensed  with,  thovgb 
other  persons  not  in  custody  join  in  the  warrani^.  The 
of  an  attorney's  clerk  is  not  sufficient*.  And  the  above 
have  been  construed  to  extend  to  warrants  of  attorney  execotii 
abroad^ 

But  still  it  is  sufficient,  if  there  be  an  attorney  present 
behalf  of  the  defendant,  though  he  be  not  an  attorney  of 
aame  court,  in  which  the  judgment  is  to  be  entered^    Aodii 
the  Common  Fleas,  if  the  defendant  himself  be  aa  attorncff 
practise  as  such,  it  is  deemed  sufficient,  though  no  other  stttf*] 
ney  be  present  on  his  behalP.     So  a  warrant  of  attorney  eai'| 
fessed  by  a  defendant  in  custody,  was  in  that  court  hoUbsiP 
be  good,  where  an  attorney  was  present  on  his  behalfi  thoiqp 


•  R.T.  14  &  ij'GeoJL  C.  P.  *  Barnes,  42. 

»» 2  H.  Blac.  383.  ^  z  Sir.  1*47. 

^  7  Durnf*  &  East,  8.    i  E^t,  243.  <  i  Sir.  $30.  Barney  44. 

far  Laturenui,  Juau '^  ^  Baraes,  3 7.  Cas,  ft. C.  f.  (^^^\ 
1 2  Taunt.  49. 
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WR0  e  total  ftrang^er  to  the  defendant,  and  introdoced  by  the 
iiiitiff*i  attorneyN  These  rules  only  extend  to  warrants  of 
xiroey  girea  by  a  defendant  in  cnstody  upon  meme  procesSf 
a  eivil  action*  to  a  plaintiff  at  whose  suit  he  is  in  custody : 
lereforet  where  a  warrant  of  attorney  is  given  by  a  ilafendajst 
ouatody  upon  process  of  ej:ecutiafi^j  or  upon  criaiioal  process% 

to  a  third  person^  at  whose  suit  the  defendant  is  not  in 
rtody^y  an  attorney's  presence  is  unnecessary.  And  where  a 
irrant  of  attorney  was  executed  in  the  presence  of  an  attor- 
y*8  elerkf  and  it  appeared  from  the  defendant's  affidavit»  that 
t  was  the  more  induced  to  execute  it^  because  he  had  been 
formed,  that  if  he  did  execute  it  under  an  arrest,  and  without 
s  attorney  being  present,  it  would  be  void,  the  court  refused 

set  aside  the  proceedings'. 

Oa  the  other  hand,  though  the  case  is  not  strictly  within  the 
de^  yet  the  courts  will  sometimes  interpose  and  give  relieff 
ider  particular  circumstances;  for  it  is  their  province  to  guard 
lainst  the  arts  of  designing  men,  practised  upon  persons  under 
10  pressure  of  distress  and  imprisonment.  Thus  if  it  could  be 
lawn,  that  a  party,  even  in  execution,  bad  beea  prevailed  oo 
h  acknowledge  a  judgment,  for  more  money  than  was  really 
,  the  courts  would  give  rdief  under  the  circumstances^; 
me  cases  of  fraud  and  imposition  are  exceptions  to  all  rules 
iiutsoever.  And  in  a  late  case*,  where  interlocutory  judgment 
•iig  signed  against  a  prisoner  in  custody  of  the  marshal,  the 
Isintiff's  attorney  took  a  cognovit  from  him  for  200/.  with  a 
'Cfeazance  on  paying  49/.  (the  real  debt,)  and  costs,  but  no  at- 
Miey  was  present  on  the  part  of  the  defendant ;  though  this 
aise  was  not  strictly  within  the  rule,  which  only  meiftions 
^nsoaers  in  custody  of  sheriffs'  officers,  yet  the  court  of  King's 
^ch  interfered  for  the  relief  of  the  prisoner. 


*  4  Taunt.  797.  3  Bur.  1792.  Cowp.  14s*  x  Ettt,  34i« 

^  2  Str.  1245.  Cowp.  ftSx.  I  Dumf.        •Cowp.  142. 


715.  7  Durn£  &  East,  19.  S.  I^        '  Id.  %2u 
^  4  Durnf.  8c  East,  433.  >  3  Dumf.  &  Eatt,  616  sod  see  i 

^  5  Mod*  144.  %  J^.  Baym.  797«    Eaiti  242.  f^a). 
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.at  of  attorney,  given  to  enter  up  judgment  ag^nst  us^ 
a  joint  and  several  bond,  will  not  authorize  the  entering 
dgrment  against  the  survivor  only\  And  a  judge  at 
l^ers  will  never  make  an  order  for  entering  up  judgpnent 
varrant  of  attorney,  against  a  surviving  defendant. 

'hea  a  warrant  of  attorney  is  g^ven  to  a  feme  sole,  who 
^es  before  judgment,  the  authority  is  not  deemed  to  be 
fermanded  or  revoked ;  because  it  is  for  the  husband*s 
*ilage^:  And  therefore,  notwithstanding  the  marriage, 
tMnt  may  be  entered  up  in  the  names  of  the  husband  and 
But,  in  order  to  warrant  this  entry,  there  should  be  a 
OOi  application  to  the  court,  founded  on  an  affidavit  of 
\9inmge\  And  in  one  case^  it  was  ruled  upon  motion, 
if  m  woman  give  a  warrant  of  attorney,  and  then  marry, 
iluntiff  may  file  a  bill,  and  enter  judgment,  against  both 
md  and  wife,  by  the  practice  of  the  court.  But  in  a  sub- 
Nifc  case*  it  is  said,  that  if  a  feme-sole  give  a  warrant  to 
■  m  judgment,  and  marry  before  it  is  entered,*the  warrant 
Mtatmanded,  and  judgment  shall  not  be  entered  against 
iMd  and  wife,  for  that  would  charge  the  husband^. 

^wtering  up  judgment  on  a  warrant  of  attorney,  the 
irity  given  by  it  must  be  strictly  pursued  :  Therefore,  if  a 
kiff  enter  up  judgment  in  debt  an  a  mutuatuSf  on  a  warrant 
tomey  to  enter  up  judgment  in  debt  on  bondf  the  court 
let  it  aside  as  irregular'.  So  if  a  warrant  of  attorney  be 
I  to  appear  apd  confess  judgment  of  a  particular  term,  the 
Dent  should  be  entered  accordingly  of  that  term,  and 


Eut,  59s.  aUe  that  he  should  be  charged  ia  thii 

Mod.  583.  7  Mod.  53>  i  Salk.  caac^  as  for  a  bond  or  other  debt,  which 

C.  Barsfi!,  45.  he  it  liable  for  duriag  the  coverture, 

hur.  1471.  though  oot  after,  i  Salk.  117.  cites  i 

Ihow*  91.  Saj.  Rep.  6.  s  Bur,  £olLAbr.  351. F,  i.G.s.F.  N.B.  i30« 

•  C.  cited.  F.  and  see  4  East,  522. 

lOu  399.  7  Mod.  S3.  S.C.  cited.  f  Q  Dumf.  &  East,  153,  Per  Cur.  T. 

un  fknns  for  it  seems  as  rtasoo-  45  Gco«  III.  K.  B. 
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cannot  be  entered  of  any  other*.  Bat  if  the  warrant  of  at 
be  given,  to  appear  and  confess  judgment  generally,  oi 
most  usual,)  of  a  particnlar  or  any  subsequent  term,  jad| 
may  be  entered  of  any  term  after  giving  the  warrant^  1 
a  warrant  of  attorney  was  given  in  vacation,  and  judgmei 
entered  up  thereon  as  of  the  preceding  term,  the  co 
King*s  Bench  ordered  the  judgment  to  be  set  aside,  i 
danger  that  might  otherwise  ensue  to  purcbasers%  And 
a  warrant  ci  attorney  was  g^ven  to  confess  judgment, 
suit  of  an  executor,  as  of  the  preceding  term,  when  the  tc 
was  living,  and  the  judgment  was  entered  Jap  accor4ingl 
comt  held  it  to  be  irregular^;  for  the  attorney  coqjLd  ha 
authority  to  appear  in  that  term,  at  the  suit  of  the  cm 
and  the  judgment  must  be  considered  as  of  that  term,  tl 
to  other  purposes  the  day  of  signing  is  material. 

Within  a  year  and  a  day  next  after  the  date  of  tjbe  wai 
judgment  may  be  entered  of  course,  without  applying  1 
court  or  a  judge.  But  if  it  be  not  entered  within  that 
the  court  of  King's  Bench  must  be  moved  in  term  time* 
the  warrant  of  attorney  be  not  above  ten  years  old,  an  ap| 
tion  may  be  made  to  a  judge  in  vacation,  for  leave  to 
up  the  judgment,  on  an  affidavit  of  the  due  execution  ( 
warrant  of  attorney,  that  the  debt,  or  part  of  it,  is  stil 
and  that  the  parties  are  living^  If  the  warrant  of  attorn 
above  tefi  years  old,  the  application  must  be  made  to  the  o 
and  where  it  is  above  twenty  years  old,  there  must  in  gc 
be  a  rule  to  shew  cause';  but  where,  upon  such  a  warn 
attorney,  the  party  had  admitted  the  debt  within  two  m 
preceding  the  motion,  the  cpurt  granted  it  absolute  in  th 
instance*^.    In  the  Common  Pleas,  if  a  warrant  of  attorn 


•  I  Mod.  I.  7  Mod.  S3.  «  3  Salk.  32a.  7  Med.  94.  6 

^JJ,iKd.  aia.  I  WU1.36.flfy. 

«  I  Sid.  222.  But  note,  thU  was  before  r  Appends  Ckip«  XX.  5  $• 

the  ttajt^te  pf  frauds,  by  which  judgments  «  jinte,  503.  fij. 

tfFect' purchasers,  only  from  the  time  of  *  BhhHtyv.  FhatU^  T.JjOi 


signing. 
f  a  Str.  1 12 1. 
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enter  judgment  be  above  a  year  and  under  ten  years  old,  leave 
Id  enter  jodgment  may  be  given  by  a  side-bar  or  treasury  rnle*; 
kid  accordingly  the  practice  in  that  court  is^  for  the  plaitttiflTs 
iltomey  to  move  at  side-bar  on  the  first  day  of  term,  or  in  thB 
ireasory  chamber  on  other  days,  for  leave  to  enter  up  judgment, 
thich  is  granted  of  course,  on  the  usual  affidavit ;  and  there- 
l^n  the  secondaries  will  draw  up  the  rule:  In  vacation,  a 
id^  at  chambers  will  make  an  order  for  entering  up  the 
bfl^ent.  But  if  the  warrant  of  attorney  be  above  ten  yeara 
fd,  the  court  must  be  moved  for  leave  to  enter  up  judgment^. 
f  HbfB  warrant  of  attorney  be  under  twenty  years  old,  th^ 
fanmoh  affidavit  of  the  doe  execution  of  the  warranty  that  the 
At  18  lAipaid,  and  parties  living,  is  sufficient  to  induce  th6 
Nnrt  ^^nt  an  absolute  rule ;  but  if  the  warrant  be  above 
9enty  ytnxs  old,  the  rule  must  be  to  shew  cause,  and  served  oh 
m  defendanV".  And  where  judgment  had  not  been  entered 
iUrio  a  year  and  a  day,  on  a  warrant  of  attorney  given  with 
^oet  ohii  bond,  and  the  obligee  did  not  apply  for  leave  to 
Iter  it  till  after  the  death  of  the  person  on  whose  death  it  was 
ayable,  the  court  of  Common  Pleas  would  not  grant  leave, 
ithdut  a  rule  to  shew  cause^. 

An  affidavit  of  the  due  execution  of  a  warrant  of  attorney, 
^:  sworn  before  a  justice  of  the  peace  at  Edmburghf  has  been 
Remed  insufficient  for  entering  up  judgment  on  an  old  warrant 
"^  Rttomey* :  It  should  have  been  sworn  before  a  lord  of 
ilDon'.  And  where  it  appeared- by  the  plaintiflTs  affidavit; 
bht  she  was  resident  in  an  enemy's  country,  the  court  of 
tAimon  Pleas  refused  to  allow  judgment  to  be  entered  on  an 
B  warrant  of  attorney ^  In  general,  the  affidavit  of  the  due 
tictttTeii  of  the  warrant  of  attorney,  should  be  made  by  the 
ribscribing  witness ;  and  if  he  cannot  be  met  with,  the  court 


*  Bffoei»'47.  *  Xmghi  v.  HenmW,  M.  46  Geo.  I}!. 

^Ii.md.  K.B. 

^/dliK£'aiBdfeeCM;Fr.C.F«S45»       *  Smclairr.  aufgntes  0/  Rsnioul^  M. 

%i  Geo.  m.  K.  B. 
-^  I  H.  Blic.  94.  *  %  New  Rep«  C.  P.  97. 
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must  be  informed  by  affidavit,  of  the  endeaTOon 
been  made  to  find  him^  before  they  will  admit  seco 
evidence*.  But  if  A  ag^ee  to  acknowledge  an  old  warr 
attorney  given  by  him,  so  as  to  enable  £  to  enter  apjadj 
thereon,  judgment  may  be  entered  np  under  a  judge^s 
in  the  Common  Pleas,  without  an  affidavit  of  the  sobsc 
witnes^^.  And  where  the  plaintiff,  being  a  lanattc,  di 
swear  that  the  money  was  unpaid,  but  another  did,  wt 
received  the  interest  upon  the  bond  for  three  years,  ever 
jthe  plaintiff  was  lunatic,  the  court  of  Common  Pleas  bel 
to  be  sufficient*. '  In  the  King*s  Bench,  if  the  defendant] 
in  town,  it  should  appear  that  he  was  alive  at  a  certam 
within  two  or  three  days,  or  if  in  the  country,  within  a  m 
ten  days,  before  the  application  is  made ;  an  affidalit  ll 
was  alive  an  or  about  a  particular  day,  being  deemed  u 
cienV* :  and  if  the  application  be  made  to  the  court,  it  s 
appear  that  the  defendant  was  alive  during  the  same  terai 
then,  though  he  should  be  since  dead,  yet  the  judgmei 
relation  back  to  the  first  day  of  the  term,  will  appear  t€ 
been  given  in  his  life  time.  In  the  Common  Pleas,  it  m 
general  appear  by  the  affidavit,  that  the  party  was  alive  i 
%.  fortnight  before  the  making  of  the  application*:  But  \ 
the  defendant  resides  abroad,  a  longer  time  is  of  course  all< 
according  to  circoinstances'. 

The  judgment  upon  a  warrant  of  attorney,  being  in  dn 
always  final ;  and  signed  in  like  manner  as  a  final  judguM 
confession  or  default  in  an  adverse  suit,  which  will  be  ti 
of  in  the  next  chapter.  And  by  a  late  rule  of  both  cc 
^  no  judgment  can  be  signed  upon  any  warrant,  autboi 
an  attorney  to  confess  judgment,  without  such  warrant  I 


*  4  TauDt.  1^2.  r  Barnet ,  54. 256.  Cas.  Fr.  C.  1 
^  2  Boi.  &  Pul.  85.  Willet,  66.  S.  C 

«  Biniet, 42.  <  R.M.  42  Geo.  ITL  %lM 

*  Per  Cwr.H.  41  Geo.  IIL  jK.B.  K.  B.  ILM.  45  Geo.  UL  j  1 
t  Per  Hemhj  Juit.  T.  33  Geo.  III.  Pul.  310,  CP, 

C  P,  Imp.  C.  P,  473.  » 
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ed  to,  and  filed  by  the  cleilL  of  the  dockets ;  who  is 
1  to  file  the  warrants,  in  the  order  in  which  they  are 
d/'  The  day  book  kept  at  the  judgment  office  is  not 
re' to  prove  the  time  of  signing  the  judgment;  bnt  an 
opy  of  the  judgmtat  ought  to  be  produced^  or  the  docket 
judgment*. 


rder  to  compound  a  penal  action,  an  application  must  be' 
;•  the  court  wherein  it  is  depending,  founded  upon  the 
!  18  Eliz.  c*  5.  §  3.^  by  which  it  is  enacted,  that  <<  no 
mon  informer  or  plaintiff  shall  or  may  compound  or  agree 
L  iuiy  person  or  persons  that  shall  offend,  or  that  shall 
tinntsed  to  offend,  against  any  penal  statute,  for  an  offence 
mitted  or  pretended  to  be  committed,  but  after  answer 
e  in  court,  to  the  information  or  suit  in  that  behalf  exhi- 
1  or  prosecuted ;  nor  after  answer,  but  by  the  order  or 
;ent  of  the  court,  in  which  the  same  information  or  suit 
I  be  depending ;  upon  pain  of  standing  on  the  pillory, 
g  disabled  to  sue  on  a  penal  statute,  and  forfeiting  ten 
ads,  half  to  the  king  and  half  to  the  party  grieved.'*  And 
revious  statutes  *'  actions  popular  prosecuted  by  collu* 
(hall  be  no  bar  to  those  which  are  prosecuted  with  good 
and  the  defendant  being  lawfully  condemned  or  attainted 
in  or  collusion,  shall  suffer  imprisonment  for  two  years.** 
lese  statutes  extend  only  to  common  informers,  and  not 
the  penalty  is  given  to  the  party  grieved^*  And  in  the 
ion  PleaSf  a  notice  of  action  required  by  a  penal  statute, 
dd  to  be  no  commencement  of  the  suit,  so  as  to  subject 
iintiff  or  his  agent  to  an  attachment,  for  attempting  to 
mnd  an  offence,  previous  to  the  suing  out  of  the  writ*. 


wp.  Bcp.  177.  '  I  Salk«  30.  and  lee  the  fCatute  18 

ie  ptfpetnal  by  the  27  Eliz.  c«    £liz.  c.  $.  $  6.  s  Hawk.  P.  C.  279. 
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The  application  for  leave  to  compound  it  made  by  a 
upon .  an  affidavit,  setting  forth  the  nature  of  the  acti 
state  of  the  cause,  the  agreement  of  the  parties,  and 
more  than  a  certain  sum  is  g^ven  or  taken^,  &c.  wh 
plication  should  regularly  be  made  in  an  early  stage 
cause ;  but  under  favourable  circumstances,  it  may  b 
after  verdict^ :  And  in  one  case,  i?here  the  defendant 
execution,  the  court  of  King's  Qiench,  on  an  affidavit 
poverty,  g^ve  the  plaintiff  leave  to  compound  \¥ith  him'' 
in  the  Common  Pleas,  where  part  of  the  penalty  goes 
king*  the  consent  of  the  crown  must  be  obtained,  bef 
naiotion  cai^  be  granted  for  leave  to  compound  a  penal 
whether  a  verdict  has  passed  for  the  plaintiff  or  not*, 
the  application  being  made,  it  is  in  the  discretion  of  the 
t^  give  or  withhold  their  leave  to  compound';  and  it  v 
fused  by  the  court  of  King's  Bench  in  a  late  case,  wh 
aictioii  was  brMght  on  the  statute  25  Geo,  II,  c,  36.  for  k 
9'  disorderly  h^nse'.  So  where  part  of  the  penalty  wai 
to  the  poor,  thie  court  would  not  give  the  parties  leave  t 
pound  a.  penal  action,  on  the  statute  13  Geo.  II.  c. 
IhQugb  the  overseers,  at  a  vestry,  had  agreed  to  compo 
IPFithout  receiving  any  part  of  the  penalty\  On  a  &oi 
epmposition*,  though  not  on  a  collusive  oneS  the  plainti 
be  allowed  a  reasonable  sum  for  his  costs.  And  in.  com 
ing  a  penal  action  on  the  post  horse  aqt,  which  g^vee  < 
the  prosecutor,  the  court  of  Common  Pleas  allowM 


■  fianiea,   ii8.  Pr.  Reg.  226.  S.C.  them,  in  the  Common  Pleat^  lec 

*>R.  — a  Jac.  L,  §  5.  C.P.    And  aJac.l.  §5.  R.  M,  i»  Jai. 

for  the  fonn  of  the  affidavit,  see  Ap-  20  Jac.  I.  C.  P. 

pedd.  Cb^.  XX*  5  7«  '  i  Wilt^  79.  i3o. 

^S.Dvuraf.&  Eaist,  98.  i  Boa.&  Pul.  >  £tUU  ▼•  jBmJc^  i/L  .38  G 

28.  K*  B.  and  see  2  Blac,  Rep.  1x5 

•*  I  Str.  167.  *  2  Smith  R.  195. 

*  I  Taunt.  103.  i  Taunt.  268.    For  *  2  Blac.  Rep.  1157. 

the  proceedinga  on  informations  on  penal  .^  I  J.  ibuL 
6UtateS|  and  the  manner  of  compoundmg 
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ceiTa  the  deficient  duties,  not  amoontttag  to  4te.  and  ftift 
•ti  tff  rait,  though  exceeding  together  the  40$.  puid  to  the 
ciwn\  Bfit  where  no  costs  are  given  to  the  plaintiff,  as  in 
1  Mtion  on  the  statnte  of  nsnry,  the  crown  is  entitled  to  k 
aiety  of  the  ram  agreed  to  be  p^id  to  the  plaifntiff  for  his 
Nrta;  for  whatever  the  defendant  may  pay  under  the  name 
'  eoets,  is  considered  in  fact  as  an  addition  to  the  penalty^. 

When  leave  is  given  to  compound  a  qui  tarn  action^  it  is 
general  rule,  that  the  king's  half  of  the  composition  shall 
^  paid  into  the  hands  of  the  master  of  the  crown  office  in  the 
ing*8  Bench,  or  one  of  the  prothonotaries  in  the  Common 
teas%  for  the  use  of  his  majesty'' ;  which  is  now  usually  done 
tfore  the  rule  is  drawn  up.  And  where  a  defendant  in  a 
It  lam  action  obtained  a  rule  to  stay  proceedings,  on  paying 
som  agreed  upon  between  him  and  the  plaintiff,  the  court 
r  King's  Bench  considered  it  as  an  undertaking  by  him  to 
ay  that  sum ;  and  for  the  non-payment  of  it  granted  an  at- 
tachment* :  But  for  preventing  any  doubt  in  future,  an  order 
«a  made,  that  *'  every  rule  to  be  drawn  up  for  compounding 
ly  qui  tarn  action,  do  express,  that  the  defendant  doth  un*- 
■rtake  to  pay  the  sum,  for  which  the  court  has  given  him 
inre  to  compound  such  action^"  And  in  the  Common  Pleas 
is  a  rule,  on  compounding  informations  on  penal  statutes, 
lat  ''  if  the  defendant,  after  composition  made  with  the  in- 
■rmer,  do  not  voluntarily  come  in  to  answer  nnto  the  king 
IT  his  fine,  to  be  taxed  and  assessed  by  the  justices  of  this 
mrt  for  his  majesty's  use,  then  a  capias  ad  satisfaciendum 
■em  shall  be  awarded  against  him,  to  compel  him  there- 
nto;  whereupon  the  fine  being  set  and  assessed,  shall  be 
Kesently  paid  in :  and  satisfaction  being  thereupon  made, 
id  entered  by  the  prothonotary  upon  the  roll  of  the  said 


*xBot.&PaL  jK  ii54« 

^a  Taitiit.ai3«  ^SDaraf.&Eaft,  257. 

*aBkc.  Rep«  1154. 1157.  f  R.E.33  Gcs,  III.  K.B. 
•^4  Bmr.  1929*  and  flee  2  Blac*  Rep. 
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information^  shall  be  for  ever  a  fall  and  final  discbarge  rf 
the  defendant  for  the  same  offenceV  The  plaintiff,  ii 
compounding  a  penal  action  by  consent*  having  by  mil- 
take  abandoned  a  good  cause  of  action^  the  court  of  Com-, 
mon  Pleas  refused  to  interfere,  and  rescind  the  order  msii  j 
thereon\ 


lK.t/Li2Jac.h  C.P.  ^  5  Tsanu  85o» 
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CHAP.  XXI. 


'JxmGumtmhjf  Cokj*b88iok,  amfDjBFAtTLT;  ike  Ajumssh 
nfiNT  if  Dam AOV8»  ly  Writ  ^  iNauiar^  or  RamR- 
Bif cs  to  Me  Mastui,  or  Prothonotaubs  ;  omI  Peo- 
CEEDftNOS  cm  lAe  Statuts  8  &  9  W.  III.  c.  I  h  §  8. 

VHEN  the  defeDdant,  haying  no  merits^  cannot  com- 
promise or  compomid  the  action,  it  is  nsual  for  him  to 
DfesB  it,  or  let  judgment  go  by  default. 

The  objects  proposed  by  confessiDg  an  action  are  twofold ; 
It,  in  an  action  for  damages,  to  save  the  expence  of  ezeca« 
g  a  writ  of  inquiry ;  and  secondly,  to  obtain  terms,  such  as 
Aay  of  execution,  &c.  And  the  confession%  or  as  it  is  usually 
lied,  from  the  entry  of  it,  a  co^ortl  actumeMf  is  either  before 
after  plea  pleaded ;  in  the  latter  case,  the  plea  being  with- 
Btwn,  it  is  called  a  confession,  or  cognovit  actiotiem^  relictd 
^^ificatiane\ 

The  confession  of  the  action  cannot  regularly  be  made  &e- 
re  declaration,  and  particularly  if  the  cause  of  action' be  not 
ipresaed  in  the  process  i  for  if  a  bill  of  Middlesex  or  Initial, 
c,  be  sued  out  in  a  plea  of  treipass,  the  confession  of  that 
tion  would  be  nugatory ;  and  therefore,  in  such  case,  if  the 
irties  compromise  before  declaration,  a  warrant  of  attorney 
confess  judgment  should  be  taken,  instead  of  a  eogfiiomi,  as 
lecurity  for  the  debt  and  cosits.  In  general,  the  confession 
made  after  declaration,  and  before  plea ;  and  written  on  the 
claration  or'  back  of  the  inquiry,  or  on  plain  paper*,  thus  i 


^  Append. Chtp. X^  f  U9%  *A  mereivstMraesd  oot  bt Mmp- 

tl^'fi*  fd|  nsfeii  it  csBtda  907  lenm  of  agree* 
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*^  I  confess  this  action^  or,  (if  in  debt,)  the  debt  in  this  cacu 
'^  and  that  the  plaintiff  hath  sustained  damages  to  soch : 
^'  amount,  besides  his  costs  and  charges,  to  be  taxed  by  t 
"  master,"  in  the  King's  Bench,  or  '*  prothonotaries"  in  tl 
Common  Pleas:  then  follow  the  terms,  if  any  are  agreed o 
as  that  '^  no  judgment  shall  be  entered  up,  or  execution  isn 
^*  until  default  shall  be  made  in  payment  of  the  debt  i 
^<  damages  and  costs,  by  a  certain  day,  and  that  no  wiiti 
eiTOP  shall  be  brought,  or  bill  in  equity  filed j  but  tbati 
case  default  shall  be  made,  the  plaintiff  ^hall  be  at  libol 
^<  to  enter  up  judgment,  and  take  put  execution*  for  the  del 
*'  or  damages  and  costs,  together  \rith  sheriff's  poundag) 
^'  ftnd  all  other  incidental  ejLfence^J*  If  a  cognomt  be  gir^ 
by  a  prisoner^  in  custody  of  a  sheriff  ^s  officer^  it  seems  tH 
an  attorney  must  be  presefnt,  on  behalf  of  the  defendant,  I 
attest  the  execution  of  it^;  but  if  it  be  given  by  a  prisoner! 
custody  of  the  marshal,  it  is  otherwise^ :  And  where  the  ca 
fessiOB  is  after  plea  pleaded,  the  defendant's  attorney  ind 
Ring's  Bench  ought,  it  is  said,  to  come  in  person  before  d 
xnaster  to  withdraw  it*' ;  but  the  practice  is  otherwise  in  ik 
<;ourt^ :  and  in  the  Common  Pleai^,  this  is  held  to  be  mmed 
«ry'. 

Again,  the  confession  is  either  of  the  whole  or  part  of  li 
cause  of  action.  If  it  be  of  the  whole,  and  not  upon  tern 
the  plaintiff's  attorney  may  immediately  sign  final  judgmaot 
and  take  out  exefcntion  thereon ;  but  if  it  be  not  of  the  wbot 
he  can  only  sign  judgment  for  the  pail;  confes^d,  and  A 
action  must  proceed  for  the  residue.  Where  a  jfidgDieot  i 
confessed  npo^  tek'ms  in  the  Kittg'&f  Bench,  it  beii^g  in  eM 
but  a  conditional  judgment,  the  colirt  will  tak6  notice  of  i 


ment  between  the  ptrties.    Per  Cur.  M.  ^  i  Ld.  Raynu  345. 

42  Geo.  III.  K.  B.  a  Bos.  &  Ful.  150*  *  Imp.  K.  B.  49^.  and  ate  tk  AJf 

C.  P.  4  £a8t,  iS8.  thereto,  tit.  I2^raxf^. 

•  Append.  Chap.  XXI.  §  u  *  Imp.  C.  P.  467, 

^  3  Dum£  3c  Sa%6i6«  5  Append  Olisp(  JSi.^ i  h^ 
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Ittd  see  the  teroM  performed:  but  where  the  jadgment  is 
jdcnovledged  absolutely,  and  a  subsequent  agreement  made, 
Ais  does  not  afiect  the  judgment ;  and  tlie  court  will  take  no 
fitice  of  it,  but  put  the  party  to  his  action  on  the  agpreement*. 
jAad  it  has  been  said%  Uiat  the  court  cannot  hold  plea  of  an 
mgreement  upon  motion.  But  it  is  usual  in  practice,  to  set 
Mide  a  judgment  entered  up,  and  execution  taken  out,  con* 
purj  to  the  agreement  of  the  parties,  at  the  time  of  confessing 
he  ji]dgment%  If  a  cognovit  be  given  by  an  attorney^  it  seems 
bat  the  plaintiff  must  first  file  a  bill  against  him,  before  he 
Igns  jodgment  thereon^:  And  in  general,  common  bail  must 
1^  filed  for  the  defendant  upon  a  cognomt;  though  if  judg- 
Meat  has  been  irregularly  signed,  without  filing  common  bail 
Mr  the  defendant  according  to  the  statute,  till  after  the  term 
kcceeding  that  in  which  the  writ  was  returnable,  add  after 
10  judgment  itself  has  been  entered  up,  yet  the  defendant,  we 
B|¥e  seen*,  having  given  a  cognavitf  is  estopp^  from  object- 
Ig  to  the  irregularity,  if  the  plaintiff  has  Bled  common  bail 
fmopro  tunc,  before  the  time  of  making  the  objection.  We 
ppje  already  seen^,  in  what  cases  the  bail  are,  or  are  not  dis- 
iMurged,  by  taking  a  cognovit  from  the  principal.  And  a 
^gnovit^  it  is  said,  is  not  discharged  by  the  defendant's  bank* 
sqptcy  and  certificate* :  but  it  should  be  observed,  that  this 
BM  the  case  of  a  second  commissioni  on  which  no  dividend 
■id  been  declared. 


^  Judgment  by  default,  which  is  an  implied  confession  of  the 
Bticm,  is  either  by  non  sum  informatu^,  where  the  defendant's 
tomey,  having  appeared,  says  that  he  is  not  informed  of  any 


^  K  SaJkm^^eh  K.  B.  7  Durof. &  EaK, so;,  f^./ 

^  6  Mod  14.  and  tee  a  Bhc»  Rip^  '  Jboe,  284,  j. 

f'S^  <s  Taiiiit.6&  B4ittrfift..8.CL 

5  Walierr.  W99^,H.  3;Gco.III«  ^  Append.  Chi^  XZL^  ^St  Ice^ 
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answer  to  be  g\ven  to  the  action ;  or  by  nil  cKei^,  vrl 
•defendant  himself  appears,  but  says  nothing  in  bar 
•closion  thereof:  And  the  latter  judgment,  which  is  tl 
usaal,  is  either  for  want  of  any  plea  at  all ;  or  for  w 
|4ea  adapted  to  the  nature  of  the  action,  or  circamst: 
the  case ;  or  for  not  pleading  in  due  time,  or  proper  i 

On  the  expiration  of  the  time  for  pleading,  a  rale  1 
having  been  given,  and  a  plea  demanded,  when  ne 
the  plaintiff's  attorney  should  search  for  a  plea,  if  notd 
to  him,  in  the  King's  Bench,  with  the  clerk  of  the 
who  receives  special  pleas,  and  with  the  clerk  of  tfa 
ments,  who  keeps  the  general  issue  book,  at  the  Ring') 
office,  or  at  the  prothonotaries  office  in  the  Commoi 
and  if  no  plea  be  delivered,  or  found  at  either  of  those 
the  plaintiff's  attorney  may  sign  judgment,  as  for  want  o 
And  judgment  may  be  signed  in  like  manner,  if  the  d< 
do  not  rejoin^  plead  to  a  new  assignment,  or  join  in  d( 
when  necessary ;  or  in  the  King's  Bench,  if  he  do  nc 
the  paper  or  demurrer  book  in  due  time.  But  thougl 
&c,  be  not  put  in  on  the  day  the  rule  expires,  yet  if  t 
party  do  not  take  advantage  of  it  immediately,  the  d< 
may  deliver  his  plea,  &c.  at  any  time  before  judgmei 
tually  signed  against  him*. 

When  the  defendant  pleads  before  he  has  appeared^ 
the  declaration  out  of  the  office^  or  before  the  bail 
fected  in  a  bailable  cause%  or  puts  in  a  plea  not  adi 
the  nature  of  the  action,  as  nil  debet  in  wsunymt^  or 
wmpsit  in  dehP^  &c.  the  plaintiff  may  consider  it  as  a 


«  Append.  Cbap.  XXI.  $  32,  &c.  68,  '  Barnes,  257.   Lawet  01 

&c«  82,  3.  S29.  and  see  iA  527,  drc.  j 

^  5  Durnf.  &  East,  i$2«  2  Str.  1022.  and  the  cases  t 

*  I  Durnf.  &  East,  16.  4  Durnf.  8c  as  to  the  validity  of  a  ^ca  of 
East,  19$,  6.  s  Durnf.  ft  East,  35.  assumfuU. 

*  Lop.  C.  P.  449,  50.  *  Jtntif  495* 
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tnd  sign  judgment  So  if  the  defendant,  after  craving  ojfer 
tf  a  deed,  do  not  set  forth  the  whole  of  it,  the  plaintiff  may 
iga  judgment,  as  for  want  of  a  plea!.  And  where  the  defend- 
Jit  pleaded  the  statute  of  additions  in  abatement,  in  the  Com- 
pm  Pleas,  the  court  held  the  plea  a  nullity,  and  gave  the 
ihiotiff  leave  to  sign  judgment^ ;  and  Lord  Alvantetff  in  de- 
Ivering  the  opinion  of  the  court,  observed,  that  perhaps  it 
ioiild  have  been  the  more  regular  mode  of  proceeding  for  him 
b  luive  signed  judgment  as  for  want  of  a  plea,  without  any 
Bjplication  to  the  court,  and  thus  have  put  the  defendant  to 
pare  fo  have  that  judgment  set  aside%  So  where  the  obligor 
P,m  bond,  after  notice  of  its  being  assigned,  took  a  release 
gHD  the  obligee,  and  pleaded  it  to  an  action  brought  by  the 
ppgnee,  in  the  name  of  the  obligee,  the  court  of  Common 
pMs  set  the  plea  aside;  and  under  these  circumstances, 
ffold  not  allow  the  obligor  to  plead  payment  of  Jthe  bond''. 
^pd  where  a  sham  plea  was  pleaded,  of  judgments  recovered 
I  the  court  of  piepoudre  in  Bartholomew  Fair,  in  terms  ob- 
|Msly  denoting  fictitious  proceedings,  the  court  of  King^i 
llpBch  reprobated  the  practice ;  and  considering  the  plea  as 
ipnlUty,  suffered  the  plaintiff  to  sign  judgment  as  for  want 
B  a  plea,  and  made  the  defendant's  attorney  pay  the  costs  of 
1^  and  of  the  application*.  So  a  plea  of  set  off,  for  money  do^ 
a  a  recognizance,  and  also  for  money  due  upon  promises. 
Leaded  to  an  action  of  debt  on  bond,  as  if  to  au  action  of  <»- 
ip^mt,  was  holden  to  be  a  nullity,   and  that  the  plaintiff 


^4JDiiiiif.  &   Eait,  370,  Slitiir  ▼. 
^m,  E.  54  Geo.  III.  K.  B.  S.  P. 
^  5  Bot.  &  Pol.  395.  and  see  7  East, 
Ss.  s  New  Rep.  C.  P.  188. 
*  3  Bos.  &  Pttl.  398.  and  see  4  Taunt. 


s 


^  I  Bot.  &  Pol.  447*  But  1  judge  at 

frms  hat  00  equitable  juriadiction, 

onlj  look  to  the  strict  legal  rights 


tkt  paruet  upon  the  record :  There- 
^if  itt  an  action  for  goods  sold,  the  de- 
^i^Di  prore  a  receipt  in  full  signed  by 


the  plaintiir,  eridence  cannot  be  admitted, 
by  way  of  answer  to  this  defence,  that 
the  plaintiff  had  assigned  all  his  effectii 
for  the  benefit  of  his  creditors  ;  that  the 
action  was  brought  by  his  trustees  in  fats 
name ;  that  no  money  passed  when  the 
receipt  was  given  ;  and  that  the  plaintiff 
on  the  record  and  the  defendant  had  col- 
luded together  to  defeat  the  action.  ( 
Campb.  392. 
*  10  East^ij;. 
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might  sign  judgment  So  in  the  Common  Pleas,  if  tlie  jb 
fendant  plead  a  subtle  plea,  to  ensnare  the  plaintiff,  the  €oail 
MTiU  permit  the  plaintiff  to  sign  judgment,  unless  the  defedl 
ant  will  amend\  And  judgment  may  be  signed  in  that  eosrt 
where  a  defendant  files  two  pleas  at  several  times  on  the 
day,  in  order  to  mislead  the  plaintiff  by  the  second  plea^ 
the  plea  of  not  guilty,  in  an  action  of  debt  on  a  penal  sbitill 
is  not  such  a  nullity  as  will  warrant  the  plaintiff  in  sigai| 
judgment^:  And  in  general,  where  the  matter  is  doubtful, it i 
perhaps  the  safest  course  not  to  sign  judgment,  bat  to  dcai 

or  moTO  the  court  to  set  it  aside%  i 

\\ 

If  the  defendant  plead  a  judgment  recovered,  or  otlm  fh 
that  is  not  issuable,  after  a  judge's  order  for  time  to  pkM 
on  the  terms  of  pleading  issuably,  the  plaintiff  may  sign  jd| 
ment,  as  for  want  of  an  issuabk  plea^  So  if  a  declaration  I 
Jebty  in  the  Common  Pleas,  demand  two  thousand  povanA^M 
contain  severld  counts,  each  of  which  states  a  less  sum,  €^ 
five  hmdred  pounds,  and  the  defendant,  being  under  tenm  i 
pleading  issuably,  plead  thereto  that  he  does  not  owe  theiid 
sum  of  five  AifndFrecI  pounds,  the  plaintiff  may  sign  judgnMli 
as  f(Mr  want  of  a  plea'.  And  he  may  also  sign  judguMil 
where  the  defendant  pleads  in  abatement,  without  an  affiii 
vit  of  the  truth  of  the  plea**,  or  after  the  expiration  of  M 
days  inclusive  from  the  delivery,  or  filing  and  notice  of  dedH 
ration';  or  if  he  plead  a  tender,  without  paying  the  nifli^ 
ii^to  court^ ;  or  where  a  plea  of  solvit  ad  diem,  which  ough 
to  be  delivered  to  the  plaintiff's  attorney,  is  entered  in  4| 
general  issue  book,  in  the  King's  Bench' ;  or  the  plea  is  s^ 
delivered  in  form,  in  the  Common  Fleas"*.     But  judgmdl 


*  ^  Manie  &  Set.  606.  cited. 

*  3  Taont.  339.  «  3  Bos.  &  Pul.  174. 

*  IJ.  386.  *  Pr.Rcg.  C.  P.  4.  but  m 
<  I  Danf.&£attt462«and8ee3Bos.  3Maule&  SeL  154^ 

fltPoLxxi.  '  iDiunf.&Eaat,  277.6A 

*  JtKH,  489.  Imtaee  4  Taunt.  668.  ^  x  Str.  638.  Birnes,  sjs. 
'  X  B«r.  59.Baniet,  263.  3  Wik. 33.       '  \  Dorai: &Baat, 66x. 

aod  tee  X  Eut,  41  ^  and  the  ca^ei  there        ^  SarscS;  a39. 
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inot  be  s^ed  in  a  qui  tarn  action,  for  entitltngf  the  plea 
h  die  names  of  the  parties,  without  the  addition  of  qui  tarn, 
•  to  the  plaiotiflTs  name^.  So  if  the  defendant,  when  andep 
nder  to  plead  issoably ,  pnt  in  a  plea  which,  though  informal^ 
iS  to  the  substance  of  the  action,  the  plaintifT  cannot  sigfn 
igment  as  tot  want  of  a  plea^ :  And  in  the  Common  Pleas, 
ihe  plaintiff  take  a  plea  out  of  the  oflice,  and  keep  it,  he 
Mhot  afterwards  consider  it  aa  a  nullity,  and  sig^  judgment*. 

I.  judgment  by  default,  we  hare  seen^  is  irregular,  ^rhen  the 
Esodaat,  in  an  action  not  bailable,  has  not  been  served  with  a 
ly  of  process ;  or  when  there  has  been  no  declaration  regn- 
ly  ddivered  or  filed,  and  notice  thereof  given  to  the  de£sn« 
slf  ^  or  when  it  is  signed  before  the  defendant's  appearance. 
Without  entering  a  rule  to  plead,  or  demanding  a  plea,  when- 
icwnry ;  before  the  time  for  pleading  is  expired ;  or  after  « 
m  has  been  regfularly  delivered  or  filed^  And  when  the 
liDtiff  declares  absolutely  before  the  defendant  has  appeared, 
eamiot  sign  judgment  after  plea,  for  want  of  his  appearanoe*. 
I  if  a  defendant  accept  a  declaration,  and  act  as  if  an  appear- 
sa  had  been  entered  for  him,  the  court  will  not  afterwards 
BBsit  him  to  set  aside  a  judgment,  on  the  ground  pf  his  not 
Stag  appeared\  And  an  irregfular  judgment  cannot  be  set 
ide,  after  the  defendant  has  given  a  cognovit ;  or  attended 
iicross  examined  the  witnesses,  on  the  execution  of  a  writ  of 

Hiiry'. 

I 

• 

hThe  plaintiff  may  waive  a  judgment  by  default' ;  or  if  trre- 
Hsf*,  the  defendant  may  move  the  court  to  set  it  aside :  But 
fc  motion  for  this  purpose  must  be  made  in  term-time,  or 


7Eaft,3}3.  f  P4r  C«r.  M.  44  Geo.  IIL  K.  B. 

5  Durnf.  &  Eait,  i^a.  ^  i  New  Rq>.  C.  P.  309. 

%  New  Rep.  C.  P.  509.  hiit  aee        '7  Damf.  &  East,  3o6«  AtUgy  249; 

iiet,  2 p.-  587. 

4  Tsuou  Sj8.  *^  T.  S3  Cat.  I.  K.  B.  CM.  P^-G•  P. 

/if.  545.  XS4.  Fi.  Reg.  294.  BanMf,S5i.  6.  C.  - 
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notice  given  of  it  in  vacatioiL  two  days  at  leart  before 
appointed  for  execnting  the  inqu]ry\  And  in  theC 
Pleas,  it  is  said  there  can  be  no  motion  to  set 
jndgment  the  last  day  of  term,  unless  it  appear  that  th 
dant  could  not  have  applied  sooner**.  If  tbe  jndgi 
regular  J  yet  where  the  plaintiff  has  not  lost  a  trial,  th 
on  motion  will  set  it  aside,  upon  an  affidavit  of  merits;  th 
dant  undertaking  to  pay  the  costs%  to  plead  issoably  im 
take  short  notice  of  trial*,  and  give  judgment  of  the  ten 
necessary,  so  as  to  put  the  plaintiff  in  the  same  situati 
the  judgment  had  not  been  set  aside':  And  this  has  bee 
under  particular  circumstances,  in  efectment,  as  well  as 
actions*.  But  the  court  of  Common  Pleas  refused  to  s 
a  judgment  and  execution  in  geettnentf  in  order  to  let  ii 
son  to  defend;  though  he  made  an  affidavit,  setting 
clear  title,  and  offered  to  pay  costs^.  So  where  a  plaii 
obtained  judgment  and  possession  in  an  undefended  g 
without  collusion,  and  had  sold  part  of  the  premises,  an 
ferred  the  possession,  that  court  would  not  let  in  the  I 
frovtk  whom  his  tenants  had  concealed  the  ejectment,  tc 
and  defend  it,  on  payment  of  costs' :  And  in  general,  th 
will  not  set  aside  a  regular  judgment,  to  give  the  dc 
advantage  of  a  nicety  in  pleading*^ ;  or  to  let  him  in  to  pi 
matter  which  does  not  go  to  the  merits  of  the  can 
where  a  defendant  having  a  good  leg^l  defence,  had 


*  jfuiCf  J 39.  court;  or  before  the  «huttiog 
^  Cat.  Pr.  C.  P.  130.  jfnUf  523.  fice  on  the  same  night,  when 

*  I  Salk.  402.  a  Salk.  518.  Bamet,  to  be  done  there  ?  6  Eaat*  587 
242.  *  Bamety  242. 

'  ffuUttUerf  it  has  been  aaid^  meant        '  ^  Str.  823.  97;.   i  Bur. 

within    twenty  four    hourt*    Pryeg  v.  CW.  T.24  Geo.  III.  K.B. 
ifoJ^somt  £.  25  Geo.  III.  K.  B.  and        >  2  Str.  975.  4  Bur*  X996. 
•ce  X  Taunt.  343.   SeJgysre,  by  whom        ^  3  Taunt.  506. 
tUt  account  of  hours  it  to  be  kept;  and        '  4  Taunt.  820. 
wbecher  mitanUr,  at  a^tplied  to  the  sub-        ^  2  Str.  1242. 
ject  matter,  nay  not  more  properly  be        '  i  Blac.  Rep.  3 ;.  SiagwHi 

takes  to  aieMi,  before  the  riting  of  tbe  Irrf,  £•  24  Geo.  Ill*  K.  Bb 
cosrt,  wImiv  the  aa  it  to  be  done  in 


suitable  terms  of  cMnpromiM^  the  court  of  CommoB  l^eas 
nald  not  set  aside  tlie  judgment,  and  permit  bim  to  plead\ 
iot  the  statute  of  limitations  is  considered  as  a  plea  to  the 
tait^ :  And  in  the  Common  Pleas,  the  defendant  has  beea 
Bowad.io  plead  his  bankruptcy*,  or  infancy''.  In  the  King's 
laidif'the  affidavit  of  merits  may  in  general  be  made  by  the 
Kfendant's  attorney* ;  and  in  the  Common  Pleas,  if  it  be  made 
$  may  ether  person  than  the  defendant,  he  must  swear  either 
at  he  is  the  defendant's  attorney,  or  managing  clerk  to  the 
rfsndant's  attorney^ 

^  judgment  by  default  is  interlocutory  or  Jinal.  Where 
p^iW^ion  sounds  in  damages,  as  in  asiumpsitf  eovenanty  troverf 
pgpuif,  8cc.  the  judgment  is  only  interlocutory,  ^'  that  the 
UDtiff  ought  to  recover  his  damages,"  leaving  the  amount  of 
|Ma  t9  be  afterwards  ascertained' :  And  the  judgment  for  the 
|Biitifl^  in  these  actions,  is  also  interlocutory  on  demurrer,  or 
|f  tiel  record.  In  (kbt,  the  judgment  is  commonly  finaJ^ ) 
piglif  where  the  damages  are  considerable,  a  writ  of  inquiiy 
s|iometi|iies  necessary  for  jassessing  them.  An  interlocutory 
rigpnent  is  signed  on  four  penny  stamped  paper,  with  thai 
wk  of  the  judgments  in  the  King's  Benc'h,  or  prpthonotaries- 
g'the  Common  Pleas;  an  incipitur  being  first  entered  en  a 
|k  of  the  term  it  is  signed.  F%nat  judgment  is  signed  on  a 
p  chilling  stamped  paper* ;  and  no  rule  for  judgment  being 
iOMsary,  the  plaintiflf  may  in  general  proceed  immediately  to 
aE  his  eosts,  and  take  out  execution. 

4Ksniieriy,  it  appears,  no  judgments,  either  by  noneum  m* 
WmatM  or  nihil  dicii,  could  have  been  entered  of  record  in 
q^Conmioa  Pleas,  without  the  notice  and  commandment  of 


*  4  Taunt.  885.  •  Pit  Cur.  H.  37  Geo.  III.  K.  B. 

s  DuTDf.  ft  East,  390.  Maekemue  '  3  Taunt.  403. 

-^ggins^  H.  22  Geo.  III.  K.  B.   z  *  Append.  Chap.  XXI.  $  32,  &c. 

La  Fd.  oafl.  AeH^  48;,  8.  ^  Id.  §  68,  &c. 

^  Bos.APal  jai  ^  S$  Geo.  III.  c.  184.  Sfhed.  Part 

S  Taunt.  8 j6.  i  lianb.  391.  S.  C.  II.  §  llli 
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the  judges;  nor  any  costs  of  suit  given  upon  mny  oftlw 

judgments^  before  the  costs  were  taxed  and  allowed  by 

of  the  judges  of  this  court    Afterwards,  the  protbona 

were  deputed  and  appointed  by  the  court,  to  take  oidi 

the  entering  of  all  such  judgments,  before  they  weve  ei 

of  record ;  and  a  rule  was  made  for  preventing  abos« 

^'  no  clerk  or  attorney  should  enter  of  record  any  of  tin 

judgments,  or  set  down  any  costs  of  suit  thereon,  befiw 

said  costs  were  rated  and  allowed  by  one  of  the  judg 

this  court,  or  by  the  prothonotary  in  whose  office  the 

should  be  entered  of  record,  and  warrant  given  by  him,  i 

his  hand,  for  the  entering  of  the  said  judg^entf.**    And 

subsequent  rule,  ''  the  prothonotaries  shall  not  sign  .any , 

ment  by  confession,  either  by  rum  sum  infarnuitus  or 

dtcUy  unless  the  same  be  brought  to  be  signed  within  ti 

days  after  the  end  of  Trinity,  Michaetmoi,  or  Hiktrjf ' 

and  at  or  before  the  first  day  of  Trinity  term,  in  every  ] 

unless  the  attorney  or  clerk  do  produce  before  them  a  wa 

or  warrants  of  attorney,  bearing  date  after  the  end  of 

term,  and  then  the  judgments  on  such  warrants  so  prodi 

may  be  signed  at  or  before  the  essoin  day  of  the  auccM 

term  in  every  year,  and  not  after*"/'    But  notwithstancUog 

rule,  judgments  are  now  sigfued  at  any  time  in  the  vacai 

It  is  also  a  rule,  in  the  Common  Pleas,  that  ^  no  jodgi 

whatever,  exoc^pt  £nal  judgments  upon  pasteas  and  wril 

inquiry  and  nan  prases,  shall  be  sigpned  by  any  of  the  pn 

notaries  of  this  court,  unless  the  stamp  of  the  clerk  of 

warrants  be  first  impressed  on  the  paper  whereon  such  ji 

ment  is  to  be  signed,  whereby  it  may  appear  that  wami 

attorney  are  duly  filed"*/'    And  accordingly,  the  practie 

thattx>urt,  on  signing  judgment  iby  ^default,  &c.  it  to  fik 

warrants  of  attorney  on  unstamped  parchment  with  the  c 

of  the  warrants,  who  marks  the  judgment  paper,  before  ji 

ment  is  signed  thereon  by  the  prothonotaries. 


■ILE.li/af.I.C.  P.  'R.M.  sGeo.IL€.P.arf4 

^ JLT. a^ Car.  II.  r^.S^C P.  H,i4&  ij  dr. II. nj. S. B. B 

•/*r«*-^  sJaclLC.V.  ^fl^yS;. 
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Q  the  Ring^s  Bench  by  Uttf  or  io  the  Common  Pleat,  jadg- 
its  by  defaalt  are  entered  on  a  roll  of  the  term  of  which 
f  are  signed ;  but  in  the  King*s  Bench  by  trngituU^  they 
entered  of  the  term  of  the  declaration :  And  in  the  latter 
rt,  the  entry  is  the  same,  whether  the  judgment  be  for  want 
k  plea,  or  for  not  rejoining,  surrebutting,  or  joining  in  de- 
rrer,  or  for  not  returning  the  paper  book ;  but  in  the  Com* 
I  Fleas,  where  the  pleadings  are  soff^bsed  to  be  entered  of 
vd  as  they  are  pleaded,  the  judgment  roll  states  the  pre- 
m  proceedings,  and  the  particular  defiuilt  upon  which  the 
pnoient  is  given.  In  the  King's  Bench,  the  entries  are  made 
he  plaintiflTs  attorney ;  in  the  Conmion  Pleas,  by  the  clerk 
le  judgments,  with  whom  the  writ  of  inquiry  is  left  for  that 
KMe* ;  and  there  is  no  necessity  in  that  court,  for  a  subse- 
Ik  continuance  between  the  parties,  after  judgment  by 
lolt,  and  writ  of  inquiry  awarded^:  but  in  the  Ring's 
icb,  it  is  said  to  be  otherwise. 

iker  interlocutory  judgment,  a  writ  of  inquiry  of  damage 
n  general  awarded;  ^hich  is  a  jodicifd  writ,  directed 
jjui  sheriff  of  the  county  where  the  action  is  laidT ;  setting 
h  the  proceedings  which  have  been  had  in  the  cause; 
mI  that  the  plaintiff  ought  to  recover  his  damages,  by  oc- 
iuoQ  of  the  premises :  But  because  it  is  Unknown  what 
amages  be  hath  sustained  by  occasion  thereof,  the  sheriff  is 
MDunandedy  that  by  the  oath  of  twelve  honest  and  lawful 
len  of  his  county,  he  diligently  inquire  the  same;  and  re* 
Bm  the  inquisition  into  court''.*' 

B  an  af^tion  on  the  case  upon  two  promises,  there  wm  judg* 
|t  by  de&ult  as  to  the  first  promise,  and  as  to  the  second  a 
i  proie^ :   A  writ  of  inquiry  was  taken  out,  to  inquire 


L  T.  13  Gco.ILC  P.  be  direacd  to  d»  abcriff  of  s  Wiki 

tiGo.6.4.  YdT.97.  I  Roll.  Afar,    coiuiiy.  Doiif.  262,3.   But  k  b  now 

•ettkdthttttinaj.  IFSKMr«.  WUSam^ 
iLa.P.  IL/fti.   It  was  fonneily    T.  26  €co.  IIL  K.  B. 
Mi^  whether  a  writ  of  ioqairy  ooold        <  Apptsd.  Oup.  XXI.  l46»&e« 
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«  • 


ii^hat  daqnifiges  the  plaintifF  had  sustained;  ^  /}ccaijion  oj 
premises  ;  and  upon  the  return  of  this,  it  was  moved  to  ai 
the  writ,  and  make  it,  hy  occasion  of  the  not  performing  ^ 
first  promise :  And  upon  the  authority  of  Baker  ag 
Campbells,  the  writ  was  amended  in  this  case ;  the  record  c 
judgment  by  default  being  a  warrant  to  amend  by^ 

The  writ  of  inquiry  is  engrossed  on  parchment,  sta^ 
with  a  five  shilling  stamp%  and  signed  by  the  prothono 
in  the  Common  J^leas,  and  afterwards  sealed;  but  ii 
King^s  Bench,  it  is  sealed  only :  And  it  should  be  retur 
on  a  general  return  or  day  certain,  according  to  the  nati 
the  proceedings :  if  by  original,  on  a  general  return ;  if  b; 
on  a  day  certain.  But  where,  in  an  action  by  bill  agaio 
attorney,  the  writ  of  inquiry  was  returnable  on  a  genen 
turn^  it  was  hold^'n  not  to  be  error;  but  only  a  mis-coi 
ance,  and  cured  by  the  statutes  of  jeofails"*. 

A  writ  of  inquiry  of  damages  is  a  mere  inquest  of  offii 
inform  the  conscience  of  the  court ;  who,  if  they  please, 
themselves  assess  the  damages,  with  the  assent  of  the  plaii 
or  direct  them  to  be  assessed  by  the  proper  officer :  Aiv 
accordingly  the  practice,  in  actions  upon  promissory  note 
bills  of  exchange,  &c.  instead  of  executing  a  writ  of  \m 
to  apply  to  the  court  in  term  time,  or  to  a  judge  in  vaa 
on  an  affidavit*  of  the  nature  of  the  action,  &c.  for  a  r 
suYnmons  to  shew  cause,  why  it  should  not  be  referred  1 
master,  or  prothonotaries  in  the  Common  Fleas%  to  see 
is  due  for   principal  and  interest,  and  why  final  jo^ 


"  te.  4  Ann.  K,  B. 

**  I  Str.  6ff4.  and  sec  Cas.  Imt/I. 
Hardw.  314.  4Ea8t9 173. 

«  Stat.  55  Geo.  III.  c.  184.  Scied. 
Part  IL  §  m. 

^'1  8cf.  947.  Sajr.  Rep.  24$^ 

*  See's  Saond.  ;i07.  (2)b  i  H.  Blac. 
1(42.  4  Taunt.  i4JB.  and  the  sereral  cases 
there  cited.    And  in  eonfirmatioh  of  this 


doctrine,  it  nay  be-obierfcd»  d 
courts  have  the  power  of  settiiica 
quisitions  for  small  or  exoM 
mages ;  and  in  some  cases,  of  iac 
them.  Say.  Dam.  173,  &c 

'  2  Smith  R.  46,  7.  M  a§iii. 

»  Append.  Cbap.  XXI.  f  $0. 

^  I  H.  BI4C.  541. 


\4t  tm  A«  fluted  fbt  thtf  Mm,  ^ittOQt  >Mt«Vittiiifg^  a  ^it  6f 
)ty }  npoti  tirMdh  tte  c6nr(  of  judge  witl  ibafke  to  ftb^ldte 

er  order,  on  an  affidtf  it  of  ierviee,  unfesri  good  cause  be 
n  to  the  contntf  j\  And  a  similar  tttld  or  oi^ef  may  be 
ned,  in  actions  on  covenants  for  the  payment  of  a  sam 
tui%  as  upon  a  mortgagy^  or  for  ren(f#  &a ;  or  on  sld 
d'.  In  the  Kingf  s  Beneb,  where  interloeotory  jodgmeet 
ligned^  and  the  plaintiff  died  oil  a  sabseqoent  day  ia  the 
f  the  court  granted  a  rule  to  eompiite  principal  and  in-^ 
t  on  the  bill  on  which  the  actibn  was  brought*:  aadia 
iieequeot  case,  they  referred  it  to  the  master,  to  see  what 
doe  for  pitincipal  and  islerest  opon  a  bill  of  eachange^ 
rodocing  a  copy  of  tbe  bilU  ▼etified  by  affidavit  ef  the 
tiff's  attorney ;  tbe  original  having  been  stolen  dot  of  has 
at^  and  no  tidings  of  it  obtariled*'.  And  in  the  Comlteoa^ 
\f  where  jodgmcftit  has  go*e  by  defaalt  on  a  promissory 

no  irregukf  ity  previous  to  the  judgement  can  be  shewn  as 
\  against  referring  the  note  to  the  protbonotaryu  The 
tiftf  in  the  KingV  Bench,  may  obtain  a  rale  for  feferving 

of  exchange  tor  th^  nrtKter,  on  the  day  on  vHkicb  inter- 
ofy  judgment  is  signed  for  want  of  a  piea^ ;  but  where  it 
ned  updn  demurrer,  it  has  been  the  practicfe  not  to  move 
ick  rede  until  the  foHewtng  day^ :  And  in  the  Condmon 
(,  notice  nnist  be  given  to  the  defendant,  of  the  pfothono- 
I  appointasent  to  compute  principal  and  interest  en  a  bill 
change".  The  reason  is,  that  this  proceeding  of  a  refer- 
to  the  prothonotary  is  substituted  for  a  writ  of  inquiry ; 
as  it  is  necessary  iot  the  plaintiff  to  give  notice  to  the 
tdant  of  thd  execution  of  such  writ,  so  be  must  give  him 


ppend.  Chap.  XXL  §31.  Eatti  622. 

Dttrnf.  &  East,  27$.  and  lee  x  H.  '  Par  Cur.  in  Meggtton  €!f  ■ 

152.  $29.  S4I.  2  Boa.  ft  Pul.  $$•  K.  B. 

r  the  form  of  the  judgment  upon  f  i  Maule  &  Seh  219, 

k»  aee  Append.  Chap.  XXl.  $  32,  ^3  Maule  &  Sel.  281* 

tlOf.  XXX.  §  9*  '  X  Boa.  &  Pill.  3«9. 

Wg.  3 16;  ^  3  Maule  &  Sel.  JO9. 

Duraf.  6c  East,  32i.  '  M*  Hid.  and  aee  3  Smith  K«  1 79. 

r.  410.  2  MWtil.  56.  but  aee  14  »  4  Taunt.  487. 
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notice  of  the  prothonotary^s  appointment  to  compote  priocipd 
and  interest,  in  order  that  he  may  hare  an  opportunity  d 
bringing  forward  any  facts  which  may  have  occurred,  to  i^ 
duce  the  sum  which  the  plaintiff  seeks  to  recover*. 


The  practice  we  are  now  speaking  of  is  <:oDfiiied 

where  it  appears  on  the  declarationy  that  the  action  is 

upon  promissory  notes  w  bills  of  eachange\  or  other 

wherein  the  ^[Hontwm  of  damages  depends  on  figores,  a 

be  as  well  ascertained  by  the  master  or  prothonotarics» 

before  a  jury :  And  therefore  where  the  defendant  had 

judgment  by  default,  in  an  action  of  assun^imt  on  a 

judgment^  the  court  of  King's  Bench  refused  to  make 

rule  absolute,  for  a  reference  to  the  master ;  saying,  this 

an  attempt  to  carry  the  rule  further  than  had  yet  been 

and  as  there  was  no  instance  of  the  kind,  they  would  not 

a  precedent  for  it^    In  a  subsequent  caseS  the  coi 

to  make  ike  rule  absolute,  in  an  action  upon  a  bttlef 

change  for  foreign  money ;  the  value  of  which  is 

and  can  only  be  ascertained  by  a  jury*.     And  in  another 

they  would  not  direct  ihe  master  to  allow  re-eMAmig'e,  in 

actioa  upon  a  bill  of  exchange  drawn  in  Scotland,  upon 

accepted  by  the  defendant  in  England.    It  sjionld  also  be 

served,  that  such  a  rule  cannot  be  had  in  amumpsit  for  a 

certain,  due  upon  an  agreement';   or  in  an  action  opoa 

bottomree  bond^ ;  or  to  ascertain  the  damages  sastained 

the  plaintiff,  in  an  action  of  debt  on  a  judgment  recovered 

a  bill  of  exchange'.    And  in  covenant  on  a  deed,  whereiqr 

plaintiffs  covenanted  to  indemnify  the  ^nuk  of  England 

advances  to  JL  and  B»  on  bills  to  the  amount  of  lOO/NXML  sadi 

defendant  and  others  agreed  to  sub^indemnify  the  |daiatifi 

the  same  amount,  in  certain  aliquot  proportions,  of  which  the 


*  4  Tauot.  487, 

>  8  Durnf.  4  Eaft^  648. 

*  4  Durnf.  &  Ettt,  495. 
'  i  Dunif.  &  Eait,  8;. 

*  CixH  Eliz.  $36.  Cro.  Jac.  617. 


'  1%  Eaft»  4ao. 

s  Per  Cut.  H.  3  7  Gee.  HL  X-  >> 

K.B. 

!  8  Dtira^  ft  Eaac»  39$. 
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ndaai^s  proportion  was  MOO/.,  and  the  (daintifiGi  alledged  that 
my  had  bean  obliged  to  pay  the  whole  100,0002.  to  the  Bank^ 
kd  demanded  of  the  defendant  his  proportion  of  60002.,  in 
hich  aetion  the  plaintifis  had  judgment  on  demurrer;  the 
«irt  of  Kiiig^s  Bench  refused  to  refer  it  to  the  master,  to 
Mpole  the  principal  and  interest  due  on  the  deed,  consider* 
fg  that  it  was  not  n  UAere  question  of  computation  of  principal 
id  interest,  bat  that  it  was  open  to  the  defendant,  before  the 
nriff 's  jury,  to  enter  into  questions  of  collateral  satisfaction 
>  the  plaintiff's  demand,  from  securities  and  effects  of  L.  and 
b  the  prideipals,  in  their  hands*.  But  where  there  was  a  de- 
hrrcr  to  one  count  on  a  bill  of  exchange,  and  judgment  for 
IS  plaintiff,  and  a  plea  to  other  counts  on  which  issue  was 
ined,  the  court  referred  it  to  the  master,  to  see  what  was  due 
^the  plaintiff  on  the  former^ :  In  such  case  boweyer,  a  no2fe 
Itasfnj  most  be  entered  on  the  other  countst^.  After  an  award 
to  Writ  of  inquiry  of  damages,  if  final  judgment  be  given 
f%  certain  sum,  with  the  plaintiff's  assent,  it  is  no  cause  of 
inr,  although  the  record  contain  no  entry  of  an  inquisition 

bcnted^. 

h 

'^After /Sasr2  judgment,  a  writ  of  inquiry  is  in  general  unneces* 
ly ;  and  the  court  of  King's  Bench  would  not  direct  such 
^t  to  be  executed,  at  the  instance  of  the  defendant,  after 
%nient  by  default  in  an  action  of  debt.  But  where  an  ac- 
^  im  brought  on  a  judgmentf  the  plaintiff  may  haye  a  writ 
Enqoiry,  after  judgment  by  default,  to  recover  interest  by 
f  of  damages,  for  the  detention  of  the  debt*.  And  by  the 
kite  8  &  0  W.  III.  c.  11.  §  8.  it  is  enacted,  that  *<  in  all 
etions  upon  any  bond  or  bonds,  or  on  any  penal  sum,  for 
performance  of  any  covenants  or  agreements,  in  any 


i4Esit,6fta.  H.  48  Geo.  IIL  K.  B.   ' 

f  Dnraf.  &  Eait,  473.  *  4  Tavnt.  148. 

I  Smith  R.  46,  7* MMtfJr.  But  thif  •  7  Dttrnf.  ft  Ban,  446.  and  tec  8 

be  cstcRd  befive  die  rcftreooe  Dnraf.  &  Eait,  595.  x  Eaat,  436.  i 

It  it  tnficicBt,  if  done  at  Mask  ft  ScL  171*  173*  4  Tausu  149. 
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^*  iBdenture  deed  or  writiog  ^^oftUined,  if  jadg^mMl  Aall  U 

<^  given  for  the  plaintiff  on  a  demurer,  or  by  confemoB  m 

^'  nihil  dicitf  the  plaintiff  apon  the  roll  may  at^gfM  m  mmf 

^*  breaches  of  the  covenants  and  agreeiAents  n  be  dhaUtlMi 

f <  fit ;  upon  which    shall  issQe  a  writ  to  the  sheriff  ef  tkl 

<^  COQiiity  where  the  actito  shall  be  brOof ht»  to  iiUmnia  # 

^  a  jury    to  appear  before  ihe  justice   or  joatiee  of 

f^  or  nisi  pHus  of  that  county^  to  inquire  of  the  tmdi  d 

<<  every  one  of  those  bteac^hest  and  to  assess  the  damages 

^'  the  plaintiff  shftli  have  sustained  thereby;  ili.wlttch  writ 

^<  shall  be  commanded  tq.the  said  justices  or  justice  of 

^^  or  nisi  prius,  that  he  or  tbey  riiall  make  return  thereof. 

^'  the  court  from  whence  the  same  shall  issuCf  at  the  titee 

^'  such  writ  mentioned :  and  in  case  the  defendant  or  defen 

f*  after  wch  Judgment^  entficed,  and  before  any  execution 

*^  cutedt  ahfll  pay  into  the  court  where  the  action  siwH 

f<  brought,.. to  the.  use  of  ^he  plaintiff  or  plaintifik,  wkm 

*^  their  executc^s  or  admioif^rators,  such  damages  so  to  I 

<<  sessed,  by  reason  of  all  or  any  of  the  breaches  of  sueb 

'^  nants,  together  with  the  costs  of  suit,  a  stay  of 

**  of  the  said  judgment  shall  be  entered  upon  record ;  or  if 

^^  reason  of  any  execution  executed,  the  plaintiff  or  plsi 

'<  or  his  or  their  executors  or  administrators^  shall  be 

*^  paid  or  satisfied  all  such  damages  so  to  be  assessed,  t 

^f  with  his  or  their  costs  of  suit^  and  all  reasonable  charges 

'^  expences  for  executing  the  said  execution,  the  body  I 

«  or  goods  of  the  defendant  shall  be  thereupoti  forthwiib 

'^  charged  from  the  said  execution,  which  shall  likewise 

*^  entered  upon  record:    But  notwithstanding,  in  each 

**  such  judgment  shall  remain,  continue  and  be  as  a 

^*  security  to  answer  to  the  plaintiff  or  plaintiffs^  and  hii 

**  their  executors  or  administrators,  such  damages  as  shall 

^*  may    be  sustained,  for  further  breach  of  any  covenant 

^*  covenants,  in    the   same  indenture   deed  or    writing 

**  tained." 


.  ^  The  judgment  here  spoken  of,  by  reference  to  a  former  ^art  of  the  ^tttatt^ 
to  be  the  common  law  judgment  for  the  penalty* 


8&9  W.  11I.C.  IK§8.  Ml 

This  statiiM  WM  ttadd  in  faronr  of  defendants ;  atvd  it  is 
igUj  remedial^  being  calcalaied  to  pvotect  thetn  against  the 
If  iieat  of  more  Hioney  than  is  yasilj  dae,  and  to  take  away 

10  BoOesshy  of  proottdings  hi  equity,  to  obtain  relief  a^inst 

11  tmoonscientioos  demand  of  the  whole  penalty,  in  cases 
4iera  small  damages  oily  have  accmed*:  And  accordingly^ 
•.has  received  a  Tery  libera]  constrnction.  Where  covenants 
qd  agreements  are  contained  in  the  condition  of  a  bond,  they 
rohplden  tb  be  within  the  statute,  as  well  as  where  they  are  in 
•dfffisrent  iostniment^:  and  though  it  was  formerly  doobted% 
M  it  is  Dov  settled,  that  the  statute  is  compulsory  on  ihoi 
iliinitiff,  to  proceed  in^  the  method  it  prescribes^.  A  bond  coiw 
Ktioted  for  the  payoient  of  an  atmuitjf^f  or  of  money  by  instal- 
pmts'^  is  holden  to  be  within  the  statute ;  or  a  bond  con- 
Ktioned  to  perform  an  award*.  But  the  provisions  of  the 
Istute  do  not  eateid  to  po^t  cMl  bondsS  or  other  bonds  con* 
^tiooed  for  the  paymeat  of  monijff  which  are  provided  for  by 
ke  statute  4  Aan«  c«  16. )  nor  to  baiV^  or  s^pleiin^  bonds ; 
Or,  as  it  seems,  to  bonds  given  to  the  Lord  Chancellor,  by 
la  petitioning  creditor  for  a  commission  of  bankrnpt,  under 
le  statute  &  Oeo«  IL  c.  80.  ^  2d\  And  where  judgment  is 
Mered  up  i>n  a  warrant  of  attorney,  it  is  not  within  the 
atute** 

la  cases  where  the  statute  applies,  judgment  is  signed  for 
lepenalty^as  at  common  law"*;  but  it  can  only  stand  as  a 
tcnrity  for  the  damages  sustained :  And  after  signing  judg- 


-■  5  Durnf.  &  East,  636.  S.  C. 

^  a  Bur.  JJ2. 820.  2  Blac.  Rep.  843.  ■  6  East,  613.  a  Smith  K.  666.  S.  C* 

N0tg.  $#9.  ^  aCaiDpb«a8$.  II. 

*  Com.  Ee|i«  376^  *  SMy  and  others,  assigneei,  S:c.  v/ 
*2,  Wils.  377*  Say.  Dam.  67.  S.  C  Serrt*^  E.  41  Geo.  III.  K.  B.  2  Bos. 

«ivp.  357*  Daubeny  ▼.  Hogarth^  £.  27  &  Pul.  446.  C.  P. 

^  III.  K.  B.  Per  Cfr.  H.  41  Geo.  '  3  Maule  &SeL  i^j. 

IL  K.  B.  13  East,  i.{aj  >  7  Durnf.  &  East,  300.  3  East,  n. 

*  %  Bur.  8so»  5  Durof.  &  East,  538.  "  2  Tauot  19$.  3  IViant.  74,  $  Taunt. 
36.  8  Dursf.  h  East,  ia6..  264.  and  see  16  East,  164. 

;  6  East, .  550.    z    Smith  R.  665.  ;;  2  Bur.  825.  Cowp.357. 
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meat,  the  plaintiff  must  proceed  on  the  atatute,  by  tioggesbg 
breaehet  on  the  roll';  of  which  it  is  osaal  to  give  a  copy  to  the 
Jefendant,  with  notice  of  inquiry  for  the  sittings  or  umk 
A  writ  of  inquiry  is  then  sued  oof*,  and  delivered  to  the  dierif ; 
who  summons  the  jury,  and  returns  the  jury  process^  with  t 
panel  of  the  names  of  the  jurors :  and  the  writ  being  execQtsit 
is  returned  to  the  court,  with  the  finding  of  the  jury,  and  es6 
cution  awarded  for  the  damages  and  costs:  But  no  seeoaf 
judgment  is  given  by  the  court,  on  the  return  of  the  inqoiqf*.. 
On  the  execution  of  a  writ  of  inquiry  on  this  statate,  after 
judgment  on  demurrer,  the  execution  of  an  instmment  wUd 
the  defendant  had  stated,  in  setting  out  the  coqdition  of  tk 
bond  in  his  plea,  need  not  be  proved^.  But  in  dAt  on  bond 
conditioned  for  the  performance  of  covenants,  if  the  conditioB 
be  not  set  out  in  the  pleadings,  the  plaintiff,  on  executing  t 
writ  of  inquiry  under  the  statute  8  &  9  W.  III.  c.  1 1.,  mad* 
prove  that  the  bond  mentioned  in  the  suggestion,  and  prodocet 
to  the  jury,  is  that  on  which  the  action  was  brought^ • 


Where  the  jury,  upon  the  trial  of  an  issue,  omit  to 
the  damages,  the  omission  may  in  some  cases  be  sop|Jied  hj 
a  writ  of  inquiry':  As  to  which  it  seems,  that  where  the 
matter  omitted  to  be  inquired  by  the  principal  jury,  is  iiidi 
as  goes  to  the  very  point  of  the  issue,  and  upon  which,  if  % 
be  found  by  the  jury,  an  altaint  will  lie  against  them  by  tin 
party,  if  they  have  given  a  false  verdict ;  there  such  matlff 
cannot  be  supplied  by  a  writ  of  inquiry,  because  thereby  tht 
party  may  lose  his  attaint^  which  will  not  lie  upon  an  inqoeit 
of  office*. 

Thus  in  detinue^  where  the  jury  omitted  to  assess  the  vshe 
of  the  goods,  the  court  refused  to  Mpply  the  omisnon  by  t 


*  Append.  Chap*  XXI.  i  7s,  3, 4,  $.        •  s  Gampb.  isi.   Aad  for  a  6D«^ 
^  Id.  §  76,  7, 8, 9.  const  of  the  proottdiags  under  tkil  Si* 

*  3  Bot«  &  PuL  607.  tnte,  ace  i  Sannd.  58.  m  m$iitm 
^iEtp«Rep.  i57.and8ee  x  Bo8«ft       '  CA(yMy#caae,toCo.it8. 

Pul.  368»  !  CarUk  36s.  %  jStr.  soss. 
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t  of  inquiry*.  And  fo  where  tbe  jury  who  try  the  issue  in 
Eemn  upon  a  distress  for  rent^  omit  to  inquire  of  the  rent  in 
»ur,  and  value  of  the  goods  or  cattle*  dbtrained,  pursuant 
lie  statute  17  Car.  II.  c.  7.  no  writ  of  inquiry  can  be  after* 
nds  awarded,  to  supply  tbe  omission*' ;  for  by  the  words  of 
statute,  these  matters  are  to  be  inquired  of  by  tbe  Mate 
f  who  try  Ike  issuel'.  And  in  like  manner,  where  no  damages 
ghren  en  trying  tbe  traverse  of  tbe  return  to  a  writ  of 
MfaeiM^lhisMnission  cannot  be  supplied  by  writ  of  inquiry ^ 
t  a  writ  #f  inquiry  may  be  sued  out  after  a  writ  of  second 
hmance^  en  a  jodgment  of  nonsuit  in  rq^emut  for  want  of 
tfdaratieBt  in  die  Common  FleasT. 

But  where  the  matter  omitted  to  be  inquired  by  the  prin- 
el  jury,  doth  not  go  to  the  point  in  issue,  or  necessary  con- 
[uence  thoreoC  but  is  merely  collateral,  as  the  four  usual  in- 
tries  on  a  yvofv  impedif^  there  such  matter  may  be  supplied 
a  writ  of  inquiry,  without  any  damage  to  the  party ;  be- 
ise  if  the  same  had  been  inquired  of  by  tbe  principal  jury, 
voilld  have  been,  as  to  those  particulars,  no  more  than  an 
piest  of  oflSice,  upon  which  an  attaint  will  not  lie*. 


So,  where  the  parties  being  at  issue  in  assumpsit^  a  demurrer 
s  joined  upon  the  evidence,  and  tbe  jury  discharged,  with- 
;  assrssinj;  the  damages;  and  afterwards  judgment  was 
en  for  the  plaintiff  and  a  writ  of  inquiry  of  damages 
arded;  the  court  held,  that  though  the  same  jury  might 
re  assessed  the  damages  conditionally,  yet  it  may  as  well  be 
le  by  a  writ  of  inquiry  of  damages,  when  the  demurrer  is 
Mlllined ;  and  the  most  usual  course  is,  when  there  is  a  de- 


CSkfinyi  cue»  10  Co.  119.  i.   t        ^1  Salk.  S05,  6.  Cu.  temfi.  Hardw. 

•  946.  T.  BayiB.  114.  i  Kcb.  88s«  X4i«  29$. 
■Ik.  106.  I  Sdw.  Ni.  Pri.  596.  ^  2  Str.  xop. 

iSkL  380.  T»BjiyaLi7e.  iVenu       •sWili.  ii6. 
.  t  KA.  408*  1  Lsf.  955.  s  Str.       '  Ckeftuy^i aatf  10 Co.  xi8. 
$2.  2  Bhc.  Rep.  763.  Gilb.  JXtU       *  Carth.  36s. 
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itmtrer  upon  eVi  ience,  %6  disc^b^^gfe  the  jtif y  WifbMit  fttrtber 

So  10  trespass  or  t^letfin,  a^ain);t  dverseers  of  the  podir,  tef- 
in^  vtr^e  o/^at],  if  <he  plftitit^  be  ntn^tM"^  dr  (ftr^d  1  f  A^ 
a^iifst  hinf,  and  tire  jtnry  are  dis^harg^^  witftbttt  laqtAtk^tf 
the  treble  dam^es^  pnrsoant  to  the  statute;  4^  Wrz.  e.  it.  ^  ift 
tlie  defect  may  be  sruppfied  by  a  writ  6(  in^ry ;  b&cMKtS  mA 
inquiry  is  no  more  thitti  ^n  inquest  of  otBci.  U  Wch  aM,  M 
a  groifnd  fbf  awardrng^  a  ^frft  of  inquiry,  it  h  dettf^Mify  iff 
eikteft  a  suggestion  upon  thcf  fbll,  that  the  fcfeiufittrtg  WW 
overseers  of  the  poor ;  and  that  ih&  Mf  ibti  wair  brovr^trt  agiUM 
tliem,  for  something  done  by  virtue  of  their  office'. 

Tiie  writ  of  inquiry,  in  ordinal^  ease^,  nmy*  be  cftectrttd,  (X 
due  iiotM^e,  before  the  stieriff  Of  hd»  deputy';  or  by  leatipof  ti 
courti  tinder  speei«El  ciremustattees,  hehtttM  thhfjttAWM\l 
a  judge  of  assise,  as  an  assistant  to  the  sheri!ff>^  i  And  ^IM 
the  writ  of  inquiry  is  executed  before  fhe  drief  jttsticK  ttfi 
jodge  of  stmte,  it  i9  usnal  to  move,  fot  the  idreHff  to  r^tdtU  i 
good  jury.  The  motion  fot  this  purpose  is  tf  tiMtidti  of  (MOM 
in  the  King^s  Bench,  requiring  only  counsel's  signature :  lo  tk 
Common  Pleas,  it  is  made  in  coort,  and  the  fule  is*  absdlottis 
the  first  instance^.  But  an  inquisition  taken  before  twoand^ 
sheriffs  extraordinary,  was  set  aside  by  thcf  court  of  CHiAnM 
Pleas;  for  the  high  sheriff  can  appoint  no  more  than  (MB 
under-sheriff  ex:traordinary,  to  take  an  inquest^. 


•  Cro.  Car.  143. 

^  I  Rol.  Rq>.  272.  2  Rol.  Rep.  112. 
5  Mod.  j6y  7.  iiB.Carth.  362*  i  Salk. 
205.  Skin.  595.  Comb.  344.  S.  C. 

^  Cas.  tem/k.  Hardw.  138.  2  Str.^  I02z. 
S.  C.  Say.  Rep.  214.  3  WUs^  4424  2 
Blac.  Rep.  921.  S.  C. 

^  Gas.  iemfi.  Hardw.  138^  Say.  Hep. 
214. 

«  2  Wils.  379.  And  the  deputation  A>r 
this  purpose  must  be  stamped  with  a  /en 
shilling  sump,  by  the  statute  55  Geo. 


III.  c.  184.  Sched.  Part  II.  f  UL 

*  12  Mdd.  519.  X  Str.  6ift.  1  Str. 
853.  Barnes,  135,  6.  233.  2  Will. j;!. 
Jlris  V.  Dlcklcf  H.  43  Geo.  III.  K>Bi 
And  for  the  form  of  thft  frie,  tiiliriU^ 
vkrof  s^rnse,  tat  AjflftetA,Ckxf>  XA  1"^ 

*  ii  Mod.  610^  Bfcntes^  ljj# 
**  Jmcr  502.  je4» 
1  Sk  Wilt.  I'fi.  and  M  E0aeiif> 

Pr,  Reg,45i.S.C 
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nptice  of  inquiry  should  be  in  writing*;  and  if  the  dei- 
have  appeared,  and  his  attorney  be  known,  it  should 
ered  to  such  attorney^:  But  if  the  defendant  have  not  ap- 
,  or  ills  i^ttorney  be  unknown*'^  the  notice  should  be  de- 
to  t^e  defendant  himself,  or  left  ^t  his  last  place  of  abode* 
a  joiQt  acljon,  the  notice  of  inquiry  ought  to  be.  giyea 
defeBd9nts%  In  country  causes,  if  an  agent  be  em- 
potice  of  inquiry,  in  the  King's  Bench,  should  be  de^ 
to  the  agient  in  town,  who  issues  the  subpcenast  and  not 
ittorne^  in  the  country^;  but  in  the  Cooimon  Pleas,  it 
bat  ijt  may  be  given  either  to  the  attorney  in  the  coun-» 
to  the  agent  in  townS  If  the  venue  be  laid  in  London 
ik^eXf  and  the  defendant  live  within  forty  computed^ 
om  London,  there  must  in  general  be  eight  days  noticie 
iry,  exclasive  of  ^e  day  it  in  g^ven^ ;  which  notice  is 
ficient  io  country  causes*' :  for  the  statute  J  4  Geo  IL 
4.  which  requires  ten  days  notice  of  trial  at  the  arises, 
)i  extend  to  notice^  of  iuquiry.  But  where  the  venue 
in  London  or  Middl^ex^  and  the  defendant  lives  above 
omputed  miles  from  Londont  there  must  be  fourteen 
itice  of  inquiryi :  And  Sundatf  is  to  be  accounted  a  day 
i  notices,  uqless  it  be  the  day  on  which  the  notice  is 


object  of  the  statute,  ip  requiring  the  longer  notice 
j^iven  to   defondjints  resiiding  ^ove  forty  miles   from 


■^^••■■^ 


:.  4  Aqa*  (^J  K.  B.  C«8t  Pr.  w^^  nnght  be  givco  eitlitf  to  the  at<« 

torney  in  the  couQtry»  or  to  the  ageot  ia 

Rep.  133.'  k.  B.  Cat.  Pr.  C.  town.   Bellr.  Trntera,  M.  23  Geo.  III. 

V.   Reg.  276.  396.  442.  S.  C.  K.  B. 

00. 306.  S.  P.  «  Barnca,  305^ 

.  I  Gc«.  H.  !•  B.  R.M.  t  *  a  Str.  954.  la  15. 

C.^,                .^      .'i  • '  *  Sty.  P.  R* tit,  NolUi^  4%$.  6  Mod. 

Rep.  13 J.  K.  B.  Cas.  Pr.  C.  ^^6.  R.  M.  4  Ann.  fcj  8  Mod,  21. 

r,  Reg.  276.^96.  A^.  S.  C.  K.  B.  R.  M.  1654.  §  21.  C.  P. 

I26.S.P.         ,      .   •"  \  ^R.M.i6s4.§ai.C.P. 

'  '•♦  ^   ^    ^'-  '  R.  M.  4  Ann.  (c.)  K.  B.  R.  M. 


^'Ml' ,,      .-        -i,  r  '  R.  M,  4  Ann.  (c.)  Jt.  B. 

It,  i^i»/3%*'c^ff  li^    i^j4^#  21- C,  P.  . 

i,  l^iik^j  't^K  prac^fe  of      •*  R.  Jf.  4  Ann,  (c.)  K.  B. 
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town,  was  to  secure  to  them  tlie  fuU  benefit  of  llie  n 
for  eight  days,  part  of  which  time  would  neceiMBrily  be 
sumed  in  its  reaching*  them  in  the'countrjt  aad  ill  giWnf 
time  to  commucicate  upon  it  with  tbeir  ftgwlt  Wk  tmn  j 
therefore  a  defendant  who  was  residing  it  aa  ketel  in  I 
from  the  time  of  his  arrest  till  he  was  senr«d  with  mIi 
executing  the  writ  of  inquiry,  was  holdeii  net  to  b«  otit] 
more  than  eight  days  notice  in  a  town  caoset  Aoiigb  his  | 
ral  residence  wns  above  forty  miles  from  town\  So  wber 
defendant  was  residing  in  London,  before  and  at  the 
mencement  of  the  action,  eight  days  notice  of  executing  a 
of  inquiry  was  deemed  sufficient,  though  the  defendant  h 
the  intermediate  time  permanently  removed  above  forty  i 
from  London^  inasmuch  as  he  had  not  given  the  plaintiff 
vious  notice  of  such  removaP.  But  a  defendant  wh 
master  of  a  vessel  belonging  to  a  port  above  forty  m)les 
London  J  and  who  has  no  regular  residence  on  shore^  is  en( 
to  fourteen  days  notice  of  executing  a  writ  of  inquiry^, 
repfetmi,  after  judgment  given  on  demurrer  for  the  avoi 
fifteen  days  notice  of  execnting  the  writ  of  inquiry  rnn 
given  to  the  plaintiff,  in  like  manner  as  where  he  is  nonsi 
before  issue  joined,  on  the  statute  17  Car.  II.  c.  7^.  t 
notice  of  inquiry  is  tn>o  days  at  least^:  And  where  a  tf 
notice  of  trkd  is  required,  there  must,  at  the  same  distant 
time,  be  the  like  notide  of  inquiry^:  which  notice  may  \iu 
be  given,  in  the  King*s  Bench,  before  the  first  day  in  fnll  te 
but  in  the  Common  Pleas,  it  must  be  given  before  the  a 
day  of  the  fifth,  or  other  subsequent  term^ ;  and  in  the  fbi 
courts  it  may  be  given  at  once,  without  any  previous  m 
of  a  general  intention  to  proceed  in  the  cause*. 

In  the  King*s  Bench,  where  the  plaintiff^  upon  any  pl< 
ing  of  the  defendant,  tenders  an  issue,  and  the  paper  b 


*7£att,6s4i  ijGeo.II.C«  P. 

^  IS  East,  427.  •  Inp.  K.  B.  47s. 

«  2  Marsh.  X  ji.  ^E.B.s|  Cso.ILC.P* 

«6Taunt.57.  x  Marslu  444* S.  C       >  MMf.PirJk  IL  46Cet.in 

<  Banies,  301.  Fir.  Reg.  390.  S.  C  B.  J  Sliitli  ft.  lOtt  I.C. 

f  %  Str.  xxoo.  Pr.  Reg.  444.  R,  E. 
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mmde  up  and  delivered  with  iiotiee  of  trial,  and  the  de« 
sidmnt  strikes  out  the  similiter^  and  returns  the  book  with  a 
Muurrer,  if  judgment  be  given  thereon  for  the  plaintiff,  and 
writ  of  inquiry  be  necessary  to  ascertain  the  damages,  the 
slSmdant*s  attorney  shall  be  obliged  to  accqfit  notice  of  exe- 
itiag  the  writ  of  inquiry,  from  the  time  of  giving  the  notice 
r  trial' ;  but  the  plaintiff  in  such  case  ought  to  give  notice  of 
le  hour  and  place  of  executing  the  inquiry^.  In  the  Common 
le«%  H  is  a  rule,  that  ^*  in  every  cause  where  the  plaintiff  con- 
Indea  to  the  country,  and  gives  notice  of  tibial  upon  the  back 
r  his  pleading,  if  the  defendant  do  not  join  issue  thereon 
efbre  the  rule  is  out,  the  defendant's  attorney  sliall,  after 
idgment  obtained,  be  obliged  to  accept  notice  of  executing 
writ  of  inquiry,  from  the  time  that  notice  of  trial  was  so 
iven  on  the  back  of  such  pleading*/*  And  it  is  also  a  rule  in 
jwt  court,  that  <'  where  the  defendant  demurs  to  the  plaintiff's 
Ipdaration,  the  defendant's  attorney  shall  be  obliged  to  ac- 
S||t  notice  of  executing  the  writ  of  inquiry,  on  the  back  of 
ka  joinder  in  demurrer :"  And  where  the  defendant  pleads 
|di  a  dilatory  plea  as  the  plaintiff  is  obliged  to  demur  to,  his 

rmey  shall  accept  notice  of  executing  the  writ  of  inquiry  on 
Iwek  of  the  demurrer'.  So  upon  an  issue  of  nul  liel  record^ 
RNice  of  executing  a  writ  of  inquiry  flMy  be  given,  in  the 
•lemaion  Pleas,  upon  the  4ssue«book,  as  well  as  upon  a  joinder 
I  demurrer*. 

Where  the  inquiry  is  to  be  executed  before  the  chief  justice 

m  judge  of  asrize,  the  notice  should  be  given  for  the  sittings 

assises  generally';  but  otherwise  the  notice  should  express 

a  particular  time  and  place  of  executing  it*.    A  writ  of  in- 

tiry.may  be  executed  at  any  time  b^ore,  or  on  the  day  it 


'  R.  H.  8  Oea  I.  K.  B.  XXI.  S  Vh 

^  li.  (ja).  I  Say.  Rep.  ill.  K«B.  Biniet,ft97. 

^  R«H.  6  Geo. I. C P#  S99»  300^  }Oi.  Fir. Rcg.446,. ;. 8^  C. 

*  &.  T.  xo  Ceo.  U<i.  P«  and  aet  Apptal  Cluq^  XXL   §  sl^, 

^  ^.  Reg«443«  i  *            '  7>  8. 
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is  reiu^Dohle*  i  but  oot  oa  a  Sunday^ :  w4  wli^re  the  notice 
was  to  execute  it  6y  ten  o^clpck,  tl^e  court  «et  U,a^idef(^  W- 
certainty^  So  in.  the  Common  Pleas,  notice  of  execntingt 
writ  of  inquiry  between  the  hours  of  ten  or  eleven  and  twa 
o'clock,  has  been  deen^ed  insuflicienVli  bat  notice  of  exeewtivg 
^  inquiry  at  ekven  o*clock  is  good,  if  OKecuted  before  twelre*. 
And  in  that  court,  wliere  notice  was  g^iven  of  oKecnting  a 
writ  of  inquiry  on  J'wRsday  .  the  fourteenth  day  of  JamuffJI 
instant,  when  the  fourteenth  of  Jamarjf  fell  on  a  Tkwnfkji^ 
tb^  court  refused  to  set  aside  the  execution  of  the  writ  of 
inquiry  on  that  ground,  rejecting  the  word  Tuesday  as  hb^ 
plusage^  The  usual  way  is  to  give  notice,  that  the  imgiif 
will  be  executed  between  two  certain  hours' ;  as  between  tdl 
and  twelve  oVlock  in  the  forenQoUf  or  between  fonr  and  n 
in  the  afternoon,  of  a  particular  day,  on  or  before  tbci  f^tmi 
of  the  writ.  On  a  notice  of  inquiry  so  given  however,  tli 
party  is  not  tied  down  to  the  precis  time  6xed  by  tbe  notkftf 
for  the  sberijOTmay  have  prior  business,  which  may  laitbeyi 
it :  Therefore,  where  notice  was  given  of  executing  ap  ii 
quiry,  between  ten  and  twelve  o'clock,  and  the  in 
complained  of  was,  that  the  defendant  ^nd  his  vitnesaei 
tended  till  twelve,  and  after  the  hour  was  elapsed,  and  tl 
were  gone,  the  writ  was  executed ;  the  court  of  King^s 
refused  to  set  aside  the  inquisition,  conceiving  it  was  clt 
a  trick  of  the  defendant's  attorney,  to  leave  the  place  ii 
mediately  after  the  hour  was  passed\ 

With  regard  to  the  place  of  executing  an  inquiry,  it 
be  executed  within  the  county  where  the  action  is  laid. 
Lflndon,  inquiries  are  executed  at  the  secondaries  office, 
28,  in  Co2ei»ii9i->street ;   in  Middlesex,  at  the  sheriflTs  otta^ 
in  Bectford'Sireet,  Bedford-vo^y  near  Holhom;  and  in  other 


•aLd.  Raym*  Xy^9«  ^Barnes,  302.  Pr.  Reg.  446.  ^C 

*  1  Str.  387.  '  3  Bos,  &  Pul.  I. 

'aStr.ii^.  >Say.   Rep.'  iSi.  Banies,  af&fli^ 

^  Barnei,   296,  7.   ft.  Reg,   445.    Reg.  445.  S.  C. 

S.C.  J  Doug.  198. 
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sonntiesy  at  a  certain  place  appointed  for  4|iiat  purpose :  and  the 
lotiee  shoQld  be  g^iven  accordingly.  Any.  irregularity  how- 
iver,  in  the  notice  of  inquiry,  or  in  the  time  and  place  of 
ncecoting  it,  is  cured  by  the  appearance  of  the  defendant  or 
tfs  attorney,  and  making  a  defence  on  the  execution  of  the 

9fetiee  of  inquiry  may  be  continued^ ,  or  couHtennan(fed^,  in 
Ike  manner  as  notice  of  trial :  but  in  the  King's  Benchf  the 
Hmtinuance  or  countermand  of  notice  of  inquiry  must  be  de- 
pivred  to  the  agent  in  town,  and  not  to  the  attorney  in  the 
y*.  in  the  Common  Fleas,  a  notice  of  inquiry  can  he 
ed  but  once* ;  and  the  notice  of  continuance  jshould  Jbe 
4ivo  days  previous  to  the  time  appointed  for  executing 
jnquiry':  -but  if  notice  of  a  writ  of  inquiry,  to  be  .executed 
a  particular  hour  and  place,  be  continued,  the  notice  of 
iDuance  need  not  c^Kpress  any  hour  or  place^.  The  notice 
eoiU^termand  ought  to  be  in  writing^;  and  may  in  this 
4>e  given  t^  the  attorney  in  the  country,  as  well  as.  the 
it -in  town':  and  it  seems,  that  where  eight  .days  notice 
nt'for  executing  an  inquiry,  two  days.noti<;e  of  coun- 
nd  will  sepve;>but  if  fourteen  days  notice  of  inquiry 
requisite*,  then  there  must  be  six  days  notice  of  cooater* 

lMld^ 

Ko  'London  and  Middieaes,  ^the  .writ  must  Jbe  jleft^jat.  the 
iMff*s  office,  the  day  before  the  time  appointod  f9r  itsiexe* 
tion':  And  if  either  party  propose  to  attend  by  counsel,  he 
^Id  give  notice  thereof.tohia  sMiv^ftiMro^'^f  <>rj[ie,wij|l  Qf>t  be 
c^wed  for  it  in  costs.  Previous  to  thees^eoiUion.of  ^q^inquicy^ 


*^f9tS'  c.  P.,3. 

.Ajipend.  Chap.  XXL, f  60.  *  Qs».  Pr.  C.  JP.  ^8,  9.    yao. .  Pr. 
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iivitnesses  may  be  subpoenaed  on  either  side* :  And  the  ex< 
of  it  may  be  adjourned  by  the  sheriff,  after  it  is  entered 
If  the  plaintiff  do  not  proceed  to  execute  the  inquiry  ac< 
to  notice,  ot*  countermand  in  time,  the  defendant,  on  : 
davit  of  attendance  and  necessary  expences,  shall  hi 
costs,  to  be  taxed  by  the  master  or  prothonotarie^ 
motion  for  this  purpose  is  a  motion  of  course,  in  the 
Bench,  requiring  only  counsel's  signature :  In  the  C 
Pleasy  the  costs  are  gpranted  on  a  side-bar  or  treasury  ru 

Letting  judgment  go  by  default  is  an  admission 
•cause  of  action :  And  therefore,  where  the  action  is  i 
on  a  contract,  the  defendant  cannot  give  in  evidence 
was  fraudulent^.  So  in  an  action  on  a  promissory  note 
of  exchange,  the  note  or  bill  need  not  be  proved,  th 
must  be  produced  before  the  jury,  in  order  to  see  whelfa 
money  appears  to  have  been  paid  upon  it^.  And  wl 
action  was  brought  on  a  policy  of  assurance,  on  a  forei| 
wherein  there  was  a  stipulation,  that  the  policy  sho 
deemed  sufficient  proof  of  interest ;  the  plaintiff  on  i 
of  inquiry,  was  only  bound  to  prove  the  defendant' 
scription  to  the  policy,  without  giving  any  evidence 
terest^ 

On  the  return  day  of  the  inquiry,  the  plaintiff,  in  the 
Bench,  should  give  a  rule  for  judgment^  with  the  c 
the  rules;  which  expires  in  four  days^.     And  on  the  exf 


*  For  the  process  of  ivhfunuM   on  a  S.  C. 

writ  of  inquiry,  and  the  suhfima  ticket,  '  t  Str.  bi%. 

see  Append.  Chap.  XXL  $  63,  4,  5.  *a  Str.  ii49.  Barnes,  »5| 

*  2  Str.  855. 1259.  Wils.   155.  a  Blac.  Rep.  74I 

*  X  Str.  317.  3  Str.  728.  R.  H.  8  Doug.  316.  MilUi  t.  Lfitt 
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appears  that  costs  were  not  allowed  in  'Doug,  31  j. 

the  CoffliDon  Pleas»  for  not  executing  a  <  Append.  Cha^  XXI«  f  67* 
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ale%  the  sheriff  beinsf  called  upon  for  hin  return,  will 
with  the  inquisition^,  to  the  plaintiff*^  attorney  ;  who 
inquisition  stamped,  with  a  ten  sliilling  stauijS  and 
I  costs  thereon  with  the  master.  In  the  Common 
ere  is  no  rule  for  judgment  given  on  the  return  of 
ry;  but  the  plaintiflTs  attorney  waits  four  days  after 
n  day,  inclusive  of  both  days;  after  which,  ti.e  in- 
being  previously  obtained  from  the  sheriff,  and 
with  a  ten  shilling  stamp%  the  prothonotaries  will  tax 
thereon*.  And  in  that  court,  when  final  jodg- 
igned  upon  an  inquisition  on  a  writ  of  inquiry,  the 
n  must  immediately  be  left  with  the  clerk  of  the 
s^  and  shall  not  afterwards  be  taken  out  of  the 
ithout  leave  of  the  courts  Pending  the  rule  for  judg- 
time  allowed  in  the  Common  Pleas,  the  defendant 
e  to  set  aside  the  inquisition,  for  want  of  due  notice^ ; 
ount  of  an  objection  to  the  jury,  or  mode  of  returning 
that  some  of  the  jury  were  debtors  taken  out  of 
r  the  purpose  of  attending^,  or  that  they  were  rc- 
'  the  plaintiff's  attorney* ;  or  for  excessive  daniai^es''. 
re  the  damages  are  obviously  too  small,  and  there 
any  contrivance  by  the  defendant^  or  surprise  on 
tiff™,  or  the  sheriff  or  jury  have  been  mistaken  in 
law*^,  but  not  otherwise^  the  plaintiff  may,  at  any 
ire  final  judgment  signed^  move  to  set  aside  the  in^ 


$99.  ^a  Leon.  214.  5  Leon.  217.  S.  C. 

.  Chap.  XXI.  §  66.  80,  8t.     3  Bar.    1846.  3  Will.  63.  but  lee  11 
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II.  Si  Geo.  Iir.  c.   184.        «a8alk.647. 
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If  two  defendants  in  ir^spMs  snfier  jcidgiatient  by  defai 
the  plaintiflf  execute  writs  of  ibqafry,  and  taki  sevis 
mages  against  them  separately,  it  is  irregtrlar^  «hd 
plaintiff  enter  up  final  judgmefat  for  thosfe  se^ral  d 
against  the  defendants,  it  is  erroneous.  But  the  i 
King^s  Bench  will  permit  the  fiflaintrff  to  set  aside  i 
proceedings,  before  final  judgment,  om  payment  of 
And  if  the  plaintiff,  on  the  eitecntitin  of  the  writ  of  i 
^ve  no  evidence  on  one  or  Inare  of  tUe  contts  ito  iih 
Tatidn,  he  may  afterwards  sue  for  tbfe  cautes  of  acth 
tain^  in  thote  counts :  Thus,  whwe  the  ptainHiff  in  ^a 
action  declared  on  ^  jpromissdry  note,  and  for  gwids  sic 
upon  e:ifecuting  a  wMt  of  inquiryi  after  jud^nent  hy 
gave  no  evidencie  on  the  cohnt  for  ^oods  sold,  atid  i 
damages  for  the  amount  <>f  his  proobissoi^  note  tm 
court  of  King^s  Bench  ruled,  that  the  judgment  tfai 
was  no  bfllr  to  his  Tecoverin|^,  in  a  ^subsequent  actioii, 
^ods  sold^ 

The  Want  of  a  writ  of  inquiry  is  aided  Uy  this  std 
jeofailsf^.  And  whete  a  writ  of  inquiiy  had  been  mm^ 
executed,  and  cbsts  taxed  upon  it,  but  no  final  judgov 
tered  up;  there  being  occasion  to  prove  the  debt  1h  Oh 
and  the  writ  of  inquiry  being  lost,  a  rule  was  made 
King's  Bench,  for  a  new  '^vrit  of  inquiry  and  inrquisitk 
cording  to  the  sheriff's  notes,  and  that  the  master  she 
dorse  the  costs,  which  by  the  commitment  book  ap 
to  have  been  taxed"*. 


•6Dvi1il,&Ea8t,  199.  *=aStr.878. 

*  A/.  6o7w      •:  ^  IJ,  1077. 


[613     J 


CHAP.  XXII. 


ER  o^Deebs,  bfc;  Copies  of  written  Instru- 
*s ;  Particulars  of  Demand,  or  Set  off  ;  and 
:cTiNO  Books,  &fc. 

EIElEtTO  iv^  have  sqpposed  the  action  to  be  rightly 
ought,  and  considered  what  is  to  be  done,  when  the 
nl  has  no  merils.  We  have  seen,  that  in  snch  case 
Id  compromise  or  cotpppund  the  action,  confess  it, 
dgment  go  by  default,  i^ut  when  tl)e  defendant  has 
be  should  prepare  for  his  defence;  and  for  that 
may,  if  circumstances  render  it  necessary,  crave  oyer 
,  &c.  or  copies  of  written  instruments,  call  for  par- 
)f  the  plaintiiTs  demand,  or  plaipi  mspectUm  of  .public 
:ourt  rolls,  &c. ;  or  he  may  move  the  court  to  change 
ue,  consolidate  actions  unnecessarily  divided,  or 
lit  superfluous  counts ;  or  he  may  bring  money  into 


of  deeds,  &c.  is  deipandable  by  the  plainti^*,  or  by 
ndaut.  If  the  plaintiff  in  his  declaration  necessarily 
prqfert  in  curid  of  any  deed,  writing,  letters  of  ad- 
tioD,  or  the  like,  the  defendant  may  pray  oj/er^  ;  and 
ve  a  copy  t^erepf  deliyered  to  )iim,  if  deqt^a^ded, 
br  th^  ^me  loftier  ^he  rate  of  four-pence  per  sheet,  and 
the  stamps^.  An(^  a  defendant  wt^Q  prays  oyer  pf  a 
entitled  to  a  copy  of  the  attestation,  and  names  of 


\.  Chap.  XXn.  i  X.  (h).  K.  B. 

,  497.  R.  T.  s  &  6  Geo.  II. 


614 


OF   OYER. 


the  witnesses,  as  well  as  of  every  other  part  of  the  deed*.  So 
likewise,  if  th6  defendant  in  his  plea  make  a  necessary  jpf^(?r( 
in  curid  of  any  deed,  &c.  the  plaintiff  may  pray  oy«*; 
and  shall  have  a  copy,  at  the  like  rate^.  And  the  party,  of 
whom  oyer  is  demanded,  is  bound  to  carry  the  deed,  &c  to 
the  adverse  party^. 

Formerly,  all  demands  of  oyer  were  made  in  court,  where 
the  deed  is  by  intendment  of  law,  when  it  is  pleaded  witk 
ajp9'o/erf  in  curid^ :  And  therefore  when  oyer  is  craved,  it  iij 
supposed  to  be  of  the  court,  and  not  of  the  party ;  and  the 
words  ei  legilur  in  htec  verba,  &c.  are  the  act  of  the  coorlftj 
In  practice  hov^ever,  oyer  is  now  usually  demanded, 
granted  by  the  attornies^  And  where  the  defendant  ii 
titled  to  have  oyer  of  a  deed,  it  cannot  be  dispensed  with 
the  court ;  nor  can  he  be  compelled  to  plead  without  it\  ei 
though  the  deed  be  lost.  Where  the  deed  is  in  the  hands 
a  third  person,  the  court  will  oblige  him  to  give  oyer,  and 
duce  it*. 


When  a  deed  is  shewn  in  court,  it  remains  there,  in 
temptation  of  law,  all  the  term  in  which  it  is  shewn ;  fori 
the  term  is  considered  in  law  but  as   one  day.     And  at 
end  of  the'term,  if  the  deed  be  not  denied,  the   law  doth 
judge  it  to  be  in  the  custody  of  the  party  to  whom  it  beloogij 
but  if  it  be  denied,  then  it  shall  remain  in  court  till  the 
is  determined;  and  if  it  eventually  turn  out  not  to  be  a 
deed,  it  shall  be  destroyed^.     But  letters  testamentary,  or< 


^  WiUet,  a88.  Barnes,  263.  S.  C. 
^  Append.  Chap.  XXII.  §  a. 
«  R.  T.  s  &  6  Geo.  II.  fij.  K.  B. 
6  Mod    122 

*  2  Durnf.  &  East,  40. 

c  12  Mod.  598.  3  Saik.  iiQ* 

*  Id.  I   Sid.  io8.  bat  see  2  Lutw. 
1644.  contra. 

ff  6  Mod.  28« 

^2  LU.  P.  R.   tiu  O^r,    266.    2 


Keb.  274.  6  Mod.  28.  2  Scr.  11 
I  Wils.  16.  S.  C.  Tottj  T.  MJ* 
24  Geo.  III.  K.  B.  and  MmAm 
jftkituon,  E.  27  Geo.  III.  K.  B.i 
10  3  Darnf.  &  East,  153.  (mJ.  Li 
1654.  §  15.  C.  P.  Pr.Reg.  9Tl» 

'2  Str.  1198. 

^Co.  Lit.  23  x«  b.  5  Co.  74«^| 
Lutw.  x644« 
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KdministratioD,  are  not  supposed  to  remain  in  court  all  the 
Icrai  $  for  the  party  may  have  occasion  to  produce  them  else- 
wbere\  Hence  it  is,  that  oyer  of  a  deed  cannot  in  strictness 
be  demanded,  but  during  the  same  term  it  is  pleaded\ 
iod  as  a  general  imparlance  is  always  to  a  subsequent  term* 
t  follows  that  oyer  of  a  deed  cannot  be  demanded  after 
uch  imparlance*.  A  different  doctrine  is  indeed  laid  down  in 
tie  case^,  which  must  be  understood  of  a  special  imparlance, 

0  another  day  in  the  same  term. 

Though  oyer  is  not  iu  strictness  demandable  of  a  records ^ 
et  if  a  judgment  or  other  matter  of  record  in  the  same  court 
e  pleaded^  the  party  pleading  it  must  give  a  note  in  writing 
r  the  term  and  number  roll,  whereon  such  judgment  or 
latter  of  record  is  entered  and  filed  ;  or  in  default  thereof, 
ie  plea  is  not  to  be  received^  And  probably  on  this  ac- 
aont,  the  party  was  not  anciently  permitted  to  plead  nul 
ml  record  of  a  judgment  or  matter  of  record  in  the  same 
3urt^.     But  where  a  judgment  or  matter  of  record  is  pleaded 

1  a  different  court,  the  party,  not  being  entitled  to  an  account 
F  the  term  and  number  roll,  must  plead  nul  tiel  record. 
kud  it  seems,  that  oyer  is  not  demandable  of  an  act  of  par- 
amenta 


The  defendant  was  formerly  allowed  oyer  of  the  original 
rrit,  in  order  to  demur  or  plead  in  abatement,  for  any  ap- 
arent  insufficiency  or  variance^     But  this  indulgence  having 


*2  Salk.  497.   12  Mod.  598.  S.C. 

^5  Co.  74.  tv.  2  Ltttw.  1644.  X 
hnf.  6c  East,  149. 

*  I  Keb.  32.  2  Lev.  142.  Freem. 
^  3  Keb.  480.  491.  S.  C.  6  Mod« 
IL  bat  tee  2  Ld.   Raym.  970*  jtiiif, 

'  12  Mod.  99.  aod  lee  2  Show.  310. 
*.xJLd*  Raym«  250;  347.  (4th  edit. 
^  a.)  Doug.  476,  7.  1  Dumf.  & 
^f   149,  50.  but  see  i   Ld*  Raym* 

'  Keilw.  96.    Carth.   454.    x    Ld« 


Raym.  347.  Carth.  5x7.  i  Ld.  Raym. 
S^o.  2  Str.  823.  R.  T.  5  &  6  Gea. 
U.  (b).  K.B. 

f  5  Hen.  VIL  24*  per  Briam.  3  Keb. 
76. 

^  Doug.  476.  Godb.  186.  eptdrs. 

1  GUb.  C.  P.  52.  x%  Mod.  35.  189. 
2  Ltttw.  1644.  6  Mod.  27.  %  SalL 
498.  2  Ld.  Raym.  970.  B.  T.  5  & 
6  Geo.  U.  (h).  IL.  B.  i  Wib.  97*  6 
Dnraf.  &  Eat t,  363.  Co.  Eot.  3sa  $ 
Taunt  653.  (d)^ . 
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bedn  itbtised^  and  made  an  histrament  of  delays  H  ri^  wn 
made,  that  a  defendant  be  not  allowed  oyer  of  to  ArigtBil 
writ ;  and  th&t  if  he  demand  it,  the  plaintiff  may  ptoce^  $b 
if  n6  demand  had  been  made\ 

The  demand  of  oyer  is  a  kibd  of  plea^ ;  and  afaooU  re- 
gularly be  tliade  by  a  note  in  writing^,  before  tbfe  time  fcr 
pleading  is  ei^pired"*.  If  it  be  not  made  till  after  that  time^ 
the  plaintiff  may  consider  the  demand  as  a  nullitjr*  and  upa 
judgment.  But  though  oyer  be  not  in  strictness  demandabk^ 
yet  if  it  be  giveti^  the  pitrty  demanding  has  a  right  to  liib 
use  of  it^  If  the  defendant  would  insist  upon  his  demaiidtf 
oyer,  he  should  move  the  court  to  have  it  catered  updo  fewinf  s^ 
If  the  plaintiff,  on  the  other  hatid,  wotald  contest  the  byf#» 
ihay  either  counterplead  itj  or  strike  out  the  r6st  of  the  pi^ 
ing  arid  demur'  i  upon  which  the  judgment  of  the  ceuit  i^  ettU^ 
that  the  defendant  have  oyer^  or  that  he  answer  witkoot  il^9^ 
On  the  latter  judgment,  the  defendant  nlay  bring  a  frrit 
drror ;  for  to  deny  oyer  where  it  ought  to  be  gtantctt  is 
but  not  e  conversoK 

There  is  no  settled  time  priescribed  for  the  piainti^to 
oyer*" ;  but  tlie  defendant  ft»hall  in  all  cases  have  the  saiileti 


•k.  T.  19  Geo.  III.  K.  B.  i>oug, 
aa7V8.*6Durfi'f.  Ife  EaVt,  363.  l^arrics, 
340.  Iibd  a<rfe  BA>,  Al*.  tit.  d^er^  |)1.  19. 

»'3  Salk.  119. 

•Ndtice,  M.  I  Gto.  n.  j  a.  C.  P. 

*  TanoUr  and  JD^ert  M.  io  Geo. 
III.  K.  B.  2  Durof.  &  Easts  150. 
Barifesi  268.  ^26,  7.  2  Bds^  &i^fl.  ii(), 
but  see  Cas.  Pr.  C.  P.  721  3.  96.  Pr. 
Reg.  '^78.  ^9.  S.  C.  BarneCy  jd^.  a 
WiJs.  4i3«  "By  which  it 'apj^a^s,  that 
foMerly  oyer  nhntliate  beendetnaaJedy 
in  the  CdJbmoo .  Pleas,  Bcfdre  the  ^x« 
pira^on  bf  flic  rule  to  plead;  Vkd  vMr 
0aUf  484* 


*  l^ug.  476,   7.  aod  tee  i  Sanif- 

f  6M6d.  28. 

*a  Ley.  142.  2  Salk.  497.  and  M 
2  Ld.  R^ym.  ^70.  x  Smihd.  9.  k 

^  2  Lev.  ^4ii. 

*2  Salk.  497.  6  Mo*.  ^.  J  It 
R»yift.'97t>.  S.x:j.  aStr.  ii*.iWlw| 
>6.  'S.  C.  "x  Sauiid.  9.  i.  2  MA  $\ 

(7). 

^  It  seems  from    the  role  of  JM 
i«5V^  i$.C.P.  d!ac  It  h^fct^Vj 
gi'teti,  'b  the  CMiflnoli  i^eai^  ^ 
tHe  (tod  tip  the  HejuHOm  Wtt  k^^ 
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I  pleMi,  otf  as  UMiy  pleddittg  tl»;s  after  cyev  gWen,  m  he 
id  fct  Ibe  timt  of  deoMndiDg  if*«  And  ro  the  Kin^9  Bencb, 
6  may  either  net  forth  tb«  oyct  in  hu  plea  or  not^  at  his  elec* 
ion^ :  If  he  set  it  forth^  the  court  must  adjudge  upon  it^ 
I  parcel  of  the  record ;  though  it  was  not  strictly  demandable 
t  the  tioie  of  granting  it^ :  But  the  defendant  in  that  court, 
not  bound  to  set  it  |prth  in  his  plea'. 

The  time  allowed  for  the  defendant  to  give  oyer  of  a  deed^ 
c.  to  the  plaintiff,  is  two  days  exclusive  after  it  is  demanded*: 
lid  if  it  be  not  given  in  that  time,  the  plaintiff  may  sign 
dgment,  as  for  want  of  a  plea^  If  griven,  the  plaintiff  shaU 
ire  the  same  time  to  reply,  after  oyer  given  him  by  die  do- 
ndant,  as  he  had  at  the  time  of  demanding  it^ 

The  defendant  having  demanded  oyer  of  a  deed,  ought  to 
sert  it  at  the  head  of  his  plea ;  and  if  he  do  not,  the  plaintiff^ 
the  Common  Pleas,  may  insert  it  there  for  him»  in  making 
s  the  issue** :  but  this  cannot  be  done  in  the  King's  Benchf 
bere,  if  the  plaintiff  would  avail  himself  of  the  deed,  he 
ust  pray  it  to  be  enrolled  at  the  head  of  his  replication*.  If 
le  defendant,  after  craving  oyer  of  a  deed,  do  not  set  for& 
fee  whole  of  it,  the  plaintiff,  we  have  «eenS  may  sign  judg* 
lent  as  for  want  of  a  plea  (  Jbat  he  cannot  demur  for  that 
Bose^:  or  if  the  d^eadaat,  in  his  plea,  set  out  the  deed 
ntruly,  the  plaintiff  by   his  re|ilkntion  may  pray  that  it  be 


A**Aifate«A*i^ 


^  X  Str.  765.  R.  ^.  s  &  6  Geo.  ft.        ''6  Mod.  xia.  Ca«.  Pr.   C.  P.  95^ 

^).  K.  B.  8  Durnf.  &  East,  356,  7.  Pr.  Reg.  301.  Barnes,  245.  S.  C. 
■•.Pr.  C.  P.  72.81,  a.  143.  Pr.  Reg.        «  R.  T.  5  &  6  Geo.  II.  (h).  K.  B. 

%  'jdOy  36 1  •  iBaxiiefs,  ^33.  '254.  8.  C.  and  seeliirther  as  to  oyer^  and  such  points 

*fe,  1(S4.  in  particular   respecting  it  as  relate  to 

\  Str.  i!i4i.  I  WUs.  97.  pleading,    Chitty  on  Pleading,  i   Y. 

^3  "SA.  119.  tJaWih.  513.  6  Mtffl.  p.  414,  &c. 
•^Xittftg.  ipfb.  *»  Baffles,  3^7. 

*a  Str.  1^41.  I  Wils.  97.  Banx^,       '*'4 'Stf.i'24i.  rtTih.  97. 
^^  C.V.'cintlra.  *^iiftr,  S'Sg. 

*  Carth.  455.  2  Durnf.  &  E^^t,  40*  .*  2  Salk.  1502. 
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enrolled,  and  so  procure  it  to  be  truly  set  forth* :  And  if  tbe 
beany  variance,  however  trifling,  between  the  deed  and  tl 
oyer,  it  is  fatal  at  the  trial,  on  the  plea  of  nan  estjadumf. 


If  the  action  be  founded  on  a  written  instrument  not  mi 
seal,  the  defendant  is  not  entitled  to  demand  oyer :  bnt  t 
distinction  formerly  taken  was,  that  where  the  plaintiff  i 
clared  upon  a  writing,  the  courts,  on. affidavit  that  he  had 
part,  would  let  him  have  a  copy  ;  but  where  the  declarati 
was  on  an  agreement  generally,  and  the  writing*  but  evidew 
they  would  not  grant  itS  And  accordingly,  where  an  acti 
was  brought  upon  a  special  agreement  contained  in  a  no 
and  a  rule  made  to  shew  cause,  why  the  plaintiff  should  t 
give  the  defendant  a  copy  ;  upon  cause  shewn,  the  rule  n 
discharged,  because  the  contract  upon  which  the  action  v 
founded  was  a  parol  contract,  of  which  the  note  was  on 
evidence,  and  therefore  the  defendant  ought  not  to  have  a  cop] 
But  at  present,  wherever  the  action  is  founded  on  a  written  i 
strument,  as  a  policy  of  assurance^,  bill  of  exchange,  pr 
missory  note,  special  agreement,  or  undertaking  in  writio 
to  pay  the  debt  of  a  third  person^  &c.  whether  it  be  stated  i 
the  declaration  to  be  in  writing  or  not,  a  judge  on  surommi 
without  an  affidavit,  will  make  an  order  for  the  deliveryi 
a  copy  to  the  defendant  or  his  attorney,  and  that  all  proceedirf 
in  the  action  be  in  the  mean-time  stayed.  And  where  tb 
dispute  was  between  the '  plaintiff  a  factor  in  iSiiti<A^/(4  ^ 


*Com.  Dig.  tit.  Plioder^  P.  i. 
^  I  Marsh.  214. 

*  2  Keb.  430.  I  Sid.^386. 
'  iSalk.2i$. 

*  By  the  lUtute  19  Geo.  II.  c.  37. 
§  6.  in  actioDi  apoo  peltciea  of  asaunuce, 
theplaintiffy  hit  attorney  or  agent,  thall 
within  fifteen  days  after  being  required 
so  to  do  in  writing  by  the  defendant. 


his  attorney  or  agent,  dedaie  in  inHlj 
what  sums  he  bath  assoied,  oraaMJi 
be  assured,  in  the  whole,  and  vb 
sums  he  hath  borrowed  at  rufmk^ 
or  bottomree  for  the  voyage,  oraBj|i 
of  it. 

^  BUrry  v.  AUxaniir^  M.  IJ  * 

m.  K.  B. 
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lie  defeudftnt  a  grazier ;  the  court  of  King'si  Bench,  upon  the 
efendant's  motion,  made  a  role  for  the  plaintiff  to  shew  cause, 
rhy  he  should  not  produce  at  the  trial  the  several  l>ooks  wherein 
e  entered  the  account  of  beasts  sold,  and  of  monies  received, 
n  the  defendant's  account :  and  no  cause  lieing  shewn,  the 
ale  was  made  absolute*.  The  rule  laid  down  by  Lord  Man$^ 
*M  in  such  cases  was,  that  whenever  the  defendant  would  be 
Btitled  to  a  discovery^  he  should  have  it  here,  without  going 
ito  equity^ 

Where  the  defendant  has  the  custody  of  a  written  instru- 
lent,  which  he  holds  as  a  trustee,  the  courts  in  some  instances 
rill  order  him  to  give  an  inspection  and  copy  of  it  to  the 
laintiff,  at  his  expehce,  and  to  produce  it  for  various  pur* 
loses:  Thus,  where  the  defendant  was  a  stake-holder,  the 
mut  ordered  him  to  g^ve  the  plaintiff,  at  his  expence,  a  copy 
if  the  articles  for  Epsom  races,  and  to  produce  the  same  at 
hb  trials  So  where  an  action  is.  brought  by  a  sailor  for  his 
nages,  on  ship's  articles,  against  the  captain,  in  whose  custody 
iiey  are,  it  seems  that  under  the  equity  of  the  statute  2  Greo. 
n.  c«  36.  §  8.  the  defendant,  if  required,  must  produce  and 
pve  a  copy  of  the  articles^  And  if  one  part  only  of  an  inden- 
ure  be  executed,  the  court  of  Common  Pleas  will  compel  the 
«rty  having  the  custody  of  it,  to  produce  it  for  inspection, 
pen  an  action  commenced  against  him  by  the  other  party ; 
ciless  he  can  shew  some  sufficient  reason  to  the  contrary\ 
^d  it  is  not  a  sufficient  reason,  that  the  plaintiff  seeks  for  in- 
^^ction,  for  the  purpose  of  discovering  some  defect  in  the 
^ed'.  But  where  an  instrument  is  executed  by  two  parties^ 
icfa  keeping  one  part,  if  one  be  lost,  the  court  will  not  com* 
^1  the  other  party  to  produce  his  part,  in  order  to  support 
Ki  action  against  him  on  the  instruments    In  the  King^s 


*AStr.ii3o.  386. 

^  Barr$  v.  jtkxamkr,  M.  25  Geo.  *  i  Taunt.  386. 

|,K.B.  '4  Taunt.  666. 

^  Barnes,  439.  *  i  Manh«6to. 
*  AtXM  on  Shipping,  389.  2  Tsufit. 
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Benfd^^  we  h«¥e  8Qeft%  the  pliaiiitiff'  ivay  kave  a  nrie 
tito  ^f^Rclant  te-  produce  a  ^ed^  befWe  the  oevMBMsm 
the  stamp*  eftee^  to  he  stamped  j  and  also  to  gfive  the 
a  eepy  ef  ft,  m  cnrder  that  he  Boay  declare  thereoB. 
sknikir  rale  was  lately  granted  by  the  Conmeii  Fleas^ 
a  fcrmer  ease,  that  eoart  reftised  to  make  a  rule  ien  th 
tiff,  Id  an  action  on  a  bond,  te  allow  an  offieep  of  th< 
dutkt  to  mspeet  the  bend,  because  the  defendant  e^p 
to  be  forged^  And  in  general,  the  courts  will  nott  < 
plaintiff  to  discover  the  evidence  in  support  of  his  acti 
viotis  to  the  trial}  and  therefore  they  will  net  make 
upon  him  to  produce  his  beoksy  iic^. :  Nor  can  a  rule 
fer  the  inspection  of  books,  ^e.  of  a  private  nature, 
hands  of  third  persons*.  la  polioy  causes,  a  judge  at  ck 
will  make  an  order  for  the  assured  to  produce  te  the 
writers,  upon  affidavit,  all  pap^s  in  possession  of  the 
relative  to  the  matters  in  issued  But  uqder  a  judge's  ( 
produce  papers,  and  give  copies  of  letters,  &c.  it  is  m 
to  g'ive  extracts  of  those  parts  of  them  which  are  rele 
the  subjects. 


Where  the  declaration  does  pot  disclose  (be  partici 
the  plaintiff's  denieMd»  as  iu  actions  of  im^mpsit^  or  d 
goods  sold,  or  for  work  and  laJt>ipur,  &c.  i!j»  defepd^nt'i 
»ey  or  agent  may  tak§  out  a  /iunaaiou«  bi^fpre  a  judgQf 
plaintiff's  attorney  w  a^^nt  to  $J»aw  e^m^^  why  he  pho 
ddiverlo  the  de£Midai»t*s  attpi'pey  oj  ajv^t,  ik^  partlg 
Wfiliiig  of  the  plaintiff '3  deioand,  fpr  whiqb  tb^  ac 
bmugfat,  and  why  uH  pm09?di9g9  shpuld  pot  m  this  m^ 


'  Ante^  505.  927.  I  Barnard.  K.  B.  466. Bar 

^  £aUman  v.  PhiRps^  M.  52  Geo.  III.  Cas.  temp.  Hardw,  130.  s  Bl 

C.P,  850. 

*  1  Bos.  &  Pul.  271.  '1  Campb.  562. 
'  6  Mod.  264*  but  see  4fiQr.  2489.  >  i  Taunt.  167. 

•  X  Ld.  Raym.  705.  a  Ld,  Raym. 
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le  «Uyed\  TMn  sutntnom,  wbieh^camidt  it  seems  Im  Inal  tiil 
Aer  the  defendant  has  appearecl%  is  usually  tadoea  *f«t  iiefiDVe 
kn;  and  niiless  good  cause  be  shewn  to  Ihe  icoatrary,  tba 
^ige  will  make  Sfn  orderly  agfeeabfy  to  the  'summons^  trhieh 
grates  «8  a  stay  of  proceedings  till  the  partiiealars  aM  #^ 
velred''.  In  a$9umpsU  for  non-performance  of  a  ceratniCt^ 
le  aaie  of  a  hooMe^  with  counts  to  Teco^er  back  the  depoilty 
M^  f>Iaintiff  having  in  his  finft  coutft  alledged  that  the  d^fisnA- 
it,  who  was  to  make  a  good  title,  had  delivered  an  afhstradt 
'bidh  was  insaiOicient,  defective  amd  objectionirble,  ^the  'CcMM 
rOdttimon  Pleas  obliged  the  (plaitttHF  to  give  a  'particillMr^ 
11  objections  to  the  abstract,  arirfng  tipM  nutttmi  ef  fact ;  »bttt 
tid  -he  11^  not  bodhd  toUtWte  in'his|KMiMiafs,  any  dbjwHiidHa 
i-foiiftofktw*. 

fib  if  to  action  bis  brought  ifn  a  Wa&  couQitioiii^  -Ydrtfae 
(iMifbntttfntoe  0f  covenants,  or  to  hrA^itrnffy,  &c.'thie  Adflsudattt 
hiiyiiliirfbr  apttrticolar  ofthe  breaches,  Hfitnr  Which  ihe  action 
ii  bMtight  'Arid  vAiere  a  gefl^rdl  form  df  dec^ldring  is  given 
»y  a»  of  (tUrlfaYhCHt,  Us  tipdti  the  stSttfte^f  d  Ant.  c.  14.  6t* 
ipttn  the  75  ^6^0.  It.  c.  36.  it  seems  fcitsonable  tfadtihe  plain- 
iff,  if  y^^uifed,  jihotild  give  an  accooift  c/f  the  panictilars  djf 
OS  demand,  in  order  to  enable  the  defendant  to  prepare  for 
is  dKifetfde.  Btlt  ^efr^er  the  particulars  of  'the  demand  are 
bicidsed  hi'fbe  Idechinitidn,  as  in  kp^dial  assumpsttSf  cmmMt, 
'ift^r  6n  ancles  df  a^rcefmcut,  &c.  or  in  adtions  dntnattcrrs 
''tec6HI,an  t>i\}er  for  snidh  psiHicuIiCrs  does  n6t  seem 'to  ht 
qtiUHe. 

la  efectment,  brought  on  the  forfeiture  of  a  lease,  the  court 
ill*  compel  the  plaintiff  to  deliver  a  particular  of  the  breaches 


^  3  Bar.  1390.  Imp.  C.  ?>  sj^.  aad  ent  casei^  see  id.  §  6,  Sec. 

^  Append.'  Chap.  XXll.  §3.  '  jfaU,  4849  5. 

^  X  Bot.4eP1d.37Sf:  'rS   Bos-   &  Pol.   246.  and    sec    i 

^  Appeod*  Cbam^XXILS^  aad  for  Campb.  293. 

^  forms  of  bills  of  pahicolais  in'difier* 
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of  coveDant,  on  which  he  inteDds  to  rely*.  So  if  the  plaintiff 
declare  generally  in  ejectment^  and  the  defendant  have  any 
doubt  what  lands  the  plaintiff  means  to  proceed  for,  he  roty 
call  upon  him  by  a  judge's  order,  to  specify  them^ :  And  oa 
the  other  hand,  the  plaintiff  may  call  on  the  defendant,  to 
specify  for  what  he  defends,  when  that  is  not  ascertained  bj. 
the  consent  rule^  But  in  general,  the  injury  complained  of 
in  actions  for  wrongs,  is  stated  in  the  declaration ;  and  ttler^ 
fore  in  such  actions,  it  is  not  usual  to  make  an  order  for  tlK 
particulars :  but  circumstances  may  occur  which  render  it  B^ 
cessary.  After  the  delivery  of  a  bill  of  particulars,  the  do* 
fendant,  in  the  King's  Bench,  has  the  same  time  to  plead, M 
he  had  when  the  summons  for  it  was  returnable^  And  in  the 
Common  Pleas,  we  have  seen^  the  plaintiff  cannot  sign  judg- 
ment for  want  of  a  plea,  till  the  expiration  of  twenty  foer 
hoars  after  the  delivery  of  a  bill  of  particulars,  though  the  time 
for  pleading  be  expired,  and  a  demand  of  plea  given,  more 
than  twenty  four  hours  before  that  time.  In  the  fixcheqoert 
the  defendant  cannot  obtain  an  order  for  the  particulars  of] 
the  plaintiff's  demand,  without  an  affidavit* :  But  he  is  entitled 
to  receive  such  particulars  from  the  plaintiff,  although  he  mtjr 
have  had  a  statement  of  them  before  the  action  was  brought'. 


As  the  defendant  is  allowed  to  call  for  the  particulars  of  tlM|p 
plaintiff's  demand,  so  when  the  defendant  pleads  or  givei  i 
notice  of  setoffs  for  goods  sold,  &c.,  the  plaintiff  may  take  oit 
a  summons  for  the  particulars ;  upon  which  the  judge  wH 
make  an  order  for  the  defendant  to  deliver  them  in  a  certiii 
time,  or  in  default  thereof,  that  he  be  precluded  from  ginaf 
evidence  at  the  trial,  in  support  of  his  setoffs  Under t 
judge's  order  for  particulars,  the  plaintiff,  or  his  attorney  or 


*  6  Dorof.  &  East,  $97.  Append. 
Chap.  XLIII.  §  $6,  7. 

^  7  Dumf.  &  Easty  332.  and  the  cases 
tbere  cited.  Append.  Chap.  XLIII.  § 
58. 

f  13  East,  S08. 


«  Append.  Chap.  XXII.  f  J. 

'  Wightw.  78. 

t  Fortheforraof  panictthrsofKldl    i| 

see  Append,  Chap.  XXIL  $  la 
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ent,.  should  deliver  a  particular  account  in  writing  of  the 
ms  of  the  demand,  and  when  and  in  what  manner  it  arose : 
id  where  there  has  been  an  account  current,  and  payments 
ve  been  made,  for  which  the  party  means  to  give  credit,  the 
rticular  ousrht  to  contain  as  well  those  matters  for  which 
means  to  give  credit,  as  those  for   which  the    action  is 
onght*.     But  it  is  sufficient  to  refer  in  a  bill  of  particulars, 
an  account  already  delivered,  without  re-stating  it^ :  And  in 
iner^l,  if  the  plaintiff's  particular  convey  the  reqcfisite   in- 
rmation  to  the  defendant,  however  inaccurately  it  be  drawn 
I,  it  is  sufficient^.     And  if  a  bill  of  particulars  state  the  trans- 
iion  upon  which  the  plaintiff's  claim  arises,    it    need   not 
tecify  the  technical  description  of  the  ricrht  which  results  to 
le  plaintiff  out  of  that  transaction^.     If  the  particulars  de» 
rered  under  a  judge's  order  be  not  sufficiently  explicit,  the 
srty  to  whom  they  are  delivered  may  take  out  a  summons, 
ad  obtain   an  order,  for  further  particulars :  aod  if,  on  the 
ther  hand,  they  are  incorrect,  or  not  sufficiently  compreben* 
ive,  the  party  delivering  them   may  have  a  summons  and 
iider  to  amend  them.    An  amendment  was  allowed,  in  the 
^mon  Pleas,  after  the  plaintiff  had  been  nonsuited  for  a 
tefect  in  the  bill  of  particulars,  and  a  new  trial  granted  on  pay- 
lent  of  costs*.     But  where  a  particular  was  delivered  under 
judge's  order,  and  the  plaintiff  delivered  a  second  particalar 
ithout  an  order,  containing  merely  an  echo  of  the  counts  in 
le  declaration,  that    court  would    not  allow    him    to  give 
ridence  of  any  claim  contained  in  the  second  particular,  which 
not  included  in  the  firsts 


At  the  trial,  the  particulars  of  the  plaintiff's  demand,  or  of 
i€  defendant's  set  off,  if  delivered,  are  considered  as  incor- 


*  s  £9.  Rep.  280.  2  Ctmpb.  410.  ^  Peake's  Cat.  Ni.  Pn.  jyz, 

h  the  latter  caie,  an  attorney  having  de«  *^  i  Campb.  69.  In  notk, 

rered  a  particiilar,  containing  only  the  ^  ^TaxvaL  189. 

bbtor  aide  of  the  accoontg  waa  made  to  •a  Boa.&  Pid.  94$. 

iKe  a  verdict  lor  the  babnce  due  to  him,  '  i  Taunt.  3^3. 
IdMat  coats. 


fMated  ynth  ifehc  dtclawtios,  plea,  «6r  aotioe  $  Mid  4m  pvoAtt 
t'lM  af  the  <ader,  Mid  pnaof  4Df  their^di^argr,  tbe  ^itiei  t 
ott  nAbcred  to  gave  any  .evideDoe  oat  if  tbeoi^.  Vherclii 
mA^em  *he  fwiiicmlar  «f  the  piakriiff's  denMod  ^pk  «  fnm 
0orf  mote  odf;,  and  «i  bemg^  produead  it  «f>pmnd  to  be  « 
fNTOpfidbf  steiDped,  so  that  it  cooid  not  i>e  ffWsen  in  ^eiriden^ 
Jkhe  fdoniliff,  thmi^  he  might  ctfaeinvwe  hwe  ^ne  into  i 
fWAiidersrtAOii  ^  Ikhe  note,  was  held  40  be  firedkided  ther^ 
Jqr  bis  tpaiikvtar^.  fi«it  an  evrotteoiiB  4iite  (to  a>bfll  <of  paiiii 
iara,  ivebich  is  ^not  tadoulaiad  to  mislead  tbe  'defendant,  iv 
•Mt  ipraiclude  tibe  ifAaiiilnff  from  recovering  his  'demand^,  i 
where  tbe  plaintiff  declared  in  debt  (for  i^at,  'without  «bewii 
an  ^sibat  f)nrifiih  the  lands  wove  sitnote,  and  delivered  a  paK 
xnlar'of  bofi  fdemand,  describing  them  in  a  ^rong  <panib,l 
«oiict  'held  that  tbe  i{ilaintiff  ^might  vecovper ;  it  not  ^ppoani 
that  ^any  misrepyesentation  waa  antended,  or  tAnt  the  dclfew 
4Mt  beldimoveitban  one  parcel tif (land  (rfthe  piaintiff,  so  as  te4 
JMdkd»bgr  at^.  A-nd  altboagh  tbe  plaintiff,  «fter  deUwrie^ 
|wrtiQulnrnf  liis  demand,  'Cannotat  ;the»tfial  bimaelf  give^ 
<d6nae:  out^af  >it,  yetifitbe  defeadanUs  evidence  «bew  that 'An 
4¥ere  (Hterttton^nabich  be  might  ho^ve^includedin  his  deind 
Jie  lis  <aittitled  to  recaver  nil  >tliat  appears  to  »be  dne-to  'kmt 
'AtkiUemihomw^v  ei  the  plaintiff 's  demand,  appearing  od  4i 
fane^of  »tbe defiendnntts  aet  off, 'gii?«n  in  nader  a  jadge*s -orflffi 
is  inat  ;i6Uoh  an  admission  ^as  supersedes  the  necessity  'cf  At 
.plaintiff 's  .proving  it^  If  tbe  particulars  of  the  defendtiA 
aat'off  -be  not.tddlivered,  'within  the -time  meDtioned  in  tk 
judge's  order,  the  defendant  is  precluded,  by  the  teims'of  I 
from  giving  any  evidence  in  support  of  his  set  off.  In  * 
action  >eff<yaitcatjRiJ<»bf ought  jby-^tbe  ^assigpiees' of  ^a  bankrqtr 
ibadefendant  roeUed  "for  tbe  •particulaES'Of  ^the  ^plaintiff-s^ 
mand,  which  were  given  him,  and  then  pleaded  in  abatement) 


■^pv^ 


•Pcalce'fCtf.Wi.-IVi.'i72.  X  Esp.  '*^  Maule;*^L  j8o. 

.Rep.  195.  s'Esp.  Rep.i68.'«'^Bos.  &  '^xX:anpb.'68« 

Pttl.  S43.  S.  C.  ar ftLHPr. 463.  '  s'Esp.  Rep.  6oa.  ^  Tayot. uli 

^4Efp.  Rep.;.  Marih.  3f8.S;C. 

*  ^  Taost.  224. 


At  the  promises  were  diade  by  himsdlf  and  another  petsoii 
infcly :  inue  ibeing'  goioed  on  this  plea,  it  appeared  in  evi- 
moe  at  the  ^trtal,  tbiit  the  particolars  dhiefly  related  to  traiif- 
stions  between  the  bankrupt  and  the  defendant,  jointly  with 
e  person  mentioned  in  the  plea;  and  though  there  were 
me  items  which  x^onoerned  the  defendant  only,  yet  as  these* 
BTO  not.  idistingutshed  from  the  rest,  the  chief  justice  would 
ik-soiTer  theai  to  be  gifen  in  evidence,  and  nonsuited  the 
nintiff  L  The  court  of  King's  Bench  was  afterward^  movedf 
It  refused  to  set  aside  the  nonsuit*. 


We  have  already  seen,  that  the  parties  are  not  entitled  to 
le  inspection  of  books,  &c.  of  a  private  natuse^.  But  it  is 
'  general  rale,  that  a  party  has  a  right  to  inspect  and*  take 
opies  of  such  books^  &c.  as  are  of  a  public  nature,  wherein  lie 
Ivan  interest;  so  as  ihey  be  material  to  the  suit,  and. the 
«rty  in  possession  be  not  obliged  to  furnish  evidence  against 
bnself,  in  a  criminal  prosecution"^.  And  if  they  are  not  evi- 
tnee  of  themselves,  the  courts  will  order  thetn  id  be  pro* 
teed  at  the  trial'';  otherwise  a  copy  is  sufficient.  And  they 
9l  «ever  make  a  rule  to  produce  the  original,  cmlessat  be 
Pessary  to  inspect  it,  on  account  of  an  erasure,  or  new 
try*. 

^The  books  of  the  Sessions  are  considered  as  puMic  books, 
^ich  every  one  has  a  right  to  inspect^  And  every  man  has 
^i^ht  to  inspect  the  proceeding's  to  which  he  himself  is  a 


^  Co&tii  and  others,  ftimgocei,&c  ▼•  •'  x  &tr.  xa6.  la  Vin^Abr.  Z04.  pi. 

&y.  E.  36  Geo.  III.  K.  B*  i  Eq».  68.  S.  C.  fiarnet,  468.  2 ,  Durnf.  & 

li.  453.  S.  C.  East,  234. 

^  jfiUif  630.  *  I  Str.  307.  Say.  Rep.  i)6. 

^  I  Blac.   Rep.  44.  and  .see  Pcake's  Tx  Wils^2^4^4r  ^•Berii^f  cit^ 

"id.   91,  &c.  as  to  the .  inspa^on  of  in  i  Wils*  240.  i  B)iiCi  Kq^tj^*  S.  C. 

^c  writings  in  geneml. 
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party*;  for  he  has  an  interest  in  such  proceeding's.  Bi 
an  indietment  for  felony,  it  is  not  usual  to  grant  a  copy 
record  of  acquittal,  where  there  is  any  the  least  probabi 
for  the  prosecution^. 


Pmtsh  books,  and  the  books  of  the  CuHominMm 
oflSce,  Banhf  South  Sea  house,  India  company,  &g.  are  1 
purposes  considered  as  public  books;  and  persons  wli 
an  interest  therein,  hare  a  right  to  inspect  themV 
the  books  of  the  commissioners  of  the  lottery ^  and  theii 
rical  lists,  are  of  a  public  nature ;  and  are  kept  by  tl 
missioners  in  trust  for  the  ticket  holders,  who  are  enti 
an  inspection  of  them,  by  rule  of  courts  But  access 
allowed  to  parish  books*,  &c.  for  the  trial  of  questio 
private  nature,  or  in  collateral  actions,  brought  by  or  i 
persons  who  have  no  interest  therein.  And  though  the 
India  company  are  compellable  to  produce  their 
books',  yet  they  are  not  obliged  to  produce  their  b( 
letters^  3tc. ;  nor  their  private  books,  relating  to  the  a| 
ment  of  their  servants'*. 


The  Court  rolls  and  books  of  a  manor  are  of  a  pab 
ture ;  the  tenants  have  an  interest  therein,  and  the  lor 
has  the  custody  of  thetu,  is  considered  merely  as  a  tr 


*  I  Str.  mO.  12  Via.  Abr.  104.  pi. 
68.  S.  C.  Ca8./^m/k.  Hardw.  128.  2  Str. 
1242.  BaitieB.  236.  468.  but  aee  i  Ld« 
Rayin.  252.  Carth.  421.  S.  C.  Gilb. 
Cas,  K.  B.  134.  (Dr.  1Ve*i*s  case.)  a 
Str.  1005.  1  Wils.  240,  I  Blac.  Rep. 
41.  S.  C.  cited.  Say.  Rep.  25cr; 

^  I  Ld«  Raym.  253*  Carth.  421.  S. 
C.  3  Bile.  Com.  126.  but  tet  2  Str. 
1 122.  I  Blac.  Rep.  385.  Leach's  Or. 
Law,  25. 

^  2  Ld.  Ra]rm.  851.  7  Mod.  129.  S. 
C.  t  Str.'  304.  X  Barnard.  455^  %  Str. 
954.  Bahit$,2y6. 

f  SchinoiTi  ?•  Bumiead  and  othersi  H. 


36G«o.III.K.B. 

*  As  to  parith  books,  see  5  M< 
I  Ld.  Raym.  337.  S.  C.  12  V 
147.  pi.  II.  I  Barnard*  100. 
240.  but  see  i  Blac.  Rep.  2;. 
to  cfi/teifi*hott8e  books,  &c.  see 
Raym.  705.  2  Str.  1005.  i  W 
Say.  Rep.  250.  i  Blac.  Rep.  41 
but  see  Barnesy  23$.  Gonia  Be 
S.  C. 

'  7  Mod.  129.   a  Ld.  Rif 
&C. 
s  I  Str.  646* 

*  2  Str.  717. 

I  M955*  1065. 
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BeDce  it  is  of  coarse,  in  the  King's  Bench,  to  grant  leave  to 
aspect  the  conrt  rolls,  &c,  of  a  manor,  on  the  application  of  a 
eaant  of  the  manor,  who  has  been  refused  that  permission  by 
he  lord*.  And  one  who  has  tLprimAfacie  title  to  a  copyhold, 
I  entitled  to  inspect  the  court  rolls,  and  take  copies  of  them, 
ofar  as  relates  to  the  copyhold  claimed,  though  no  cause  be 
spending  for  it  al  the  time^  But  thisyprivilege  is  confined  to 
lie  tenants  of  the  manor :  for  the  lord  or  tenants  of  a  different 
umor,  having  no  interest  in  the  court  rolls,  &c.  cannot  claim 
be  inspection  of  themS  And  a  freehold  tenant  of  a  manor 
as  no  right  to  inspect  the  court  rolls,  unless  there  be  some 
ause  depending,  in  which  his  right  may  be  involved^. 

So  the  books  of  a  Carpm^alioH  are  in  nature  of  public 
ooks* ;  and  every  member  of  the  corporation,  having  an  in- 
IKst  therein,  has  a  right  to  inspect  and  take  copies  of  them, 
ir  any  matter  that  concerns  himself,  though  it.be  ip.  a  dispute 
sith  others'.  But  pending  an  action  by  a  corporation  for  tolls, 
lie  courts  will  not  grant  leave  to  inspect  the  corporation  boqks 
7  muniments,  on  the  application  of  the  defendant,  a  stranger 
0  the  corporation'.  And  the  inspection,  when  granted, ,  is 
tiifined  to  the  subject  matter  in  di8pute\  These  rule3  pf  in- 
^tion,  in  cases  of  copyholds,  corporations,  .&c*  are  ne.]z/^|: 
tinted,  but  only  where  civil  rights  are  depending^;  for.it  is 


'3  Durof.^  East,  141.  tod  see  Barney  ^a  Str.  954,5. 

S«  a  Bbc.  Rep.  zo6i.  accord,  but  in  '2  Str.  i2S3*  -Bmet,  235*  Cpn^* 

Commoo  Pleat,  it  teems,  there  mott  Rep.  55^.  S.C. 

a  rale  to  thew  caute.  Ante,  503.  (L)  <  8  Durnf.  $c  East,  590.  and  see  5 

'  x6  East,  235.  Mod.  395*  x  Ld.  Raym.  337.  S.  C.  2 

'  xa  Vin.  Abr.  146.  Bunb.  269.  2  Str.  1203.   Barnes,  238.  3  WUs.  398. 

•>  X005.  3  Durnf.  &  East,  142.  2  ^Blac.   Rep.  877.  S.  C.  accords    i 

^  J  Durof.  &  Easty  746.  and  see  x  Dttrn£  &  East,  689.  3  Durnf.  &  East, 

I«.  X04.  where  %  fnchoUerwu  re*  303.  x  H.Blac.2ix.r0ii#ni. 

^d  a  rule  to  inspect  the  rolls  of  the  ^  i  Barnard.  455.  2  Str.  1005.  12234 

^or,  ia  acase  between  himself  and  the  x  Wils.  239.  x  Blac  Rep.  40.  S.  C.  3 

1 9    touching    a  copykoU.     But  see  Durnf.  &  East,  303.  but  see  3  Duruf.  Sc^ 

lies,  237.   2  Blac.  Rep.  xo30«  semi.  East,  579. 

*wmi  and  see  2  Vez*  620*  *  x  ^Is.  240. 
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jEi  constant  and  invariable  rale,  tliat  in  cHmmitd  casesy  Ae  paity 
shall  never  be  obliged  to  ftumish  evidence  against 


The  inotiori  for  leave  to  intipect  books,  &c.  is  foonded  on  tn 
affidavit;  stating  the  circumstances  under  which  the  inspection 
ik' claimed,  and  thait  it  ht»  been  demanded  and  refnsed\  If 
a'l/nle  be  miekte  to  shervr  ciuse  why  an  information  shoald  not 
belled,  ih  nature  of  a  quo  warranto,  the  coort  of  King^s  Beadi 
iirill  make  a  rule  for  the  prosecutor  to  inq[>ect  and  take  copki 
of  booka  and  records,  as  Soon  as  the  role  to  shew  cause  ii 
glranted^ :  but  if  a  rule  be  made  to  shew  cause  why  a  : 
mus  should  not  be  awarded,  the  court  will  not  make  a  rulefej 
the  prosecutor  to  inspect  and  take  copies  of  books  and  record|j 
until  the  rule  be  made  absolute^  and  a  return  made  to 
fndnddmwl^.  And  in  an  action  against  a  corporation*  oposi 
right  of  toU,  the  court  refused  a  rule  to  inspect  the 
books,  records,  and  writitigs  of  the  corporation ;  beeaase 
is^ld  wias  joitied,.  So  that  it  could  not  appear  wbetUeir  such  s 
iipecdon  would  be  )aecessary^ 


*  I  Ld.  Rayin.  765.  %  Ld.  Rayih, 
93^.  s  Str.  X2I0.  X  Will.  239.  I  BUc. 
Ti^.  37*  S.  C.  /J.  3$i.  S.  P.  4  Bur. 
ft4S9.  I  Dunif*  St  East,  689«  5  D«mf. 
Sc  East,  142. 

*  Barnes,  336.  3  Wils.  399.  Where 
DO  tcdoD  is  dependiog,  the  motioo  is  for 
t  mandamus;'  as  to  Vrhich,  see  Mr. 
iyUbiiV  edition  of  Strangely.  122}.  in 


nbtis* 

*  Cas.  temfi*  Hardw.  24$.  Say.  I41J 
145.  bat  see  3  Dumf.  Sc  East,  {8i. 

'  Say.  B.ep,  X4£.  x  Ld.  Rajm.s{^| 
accord. 

e  2  Blac.  Rep.  877.  3  Wils.  39S.  fcj 
C  I  Ld«  Raym.  253.  Cartiu  4SI.SL6J 
accwd. 
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CHAP.  XXIII. 


iNGING   the  YkKVE,  COMSOI.1DATINO  ACTIONS,  and 
STRIKING  OtTT  CoUNTS. 

3  law  having^  settled  the  distinction  between  foool  and 
%nsitory  actions,  it  seems  that  towards  the  jreig^  of 
1  the  second,  it  was  g^reatly  abused*;  for;  a  litigions 
'would  frequently  lay  his  action  in  a  foreign countyj  at 
distance  from  where  the  cause  of  it  aroset  and  by  that 
oblige  the  defendant  to  come  with  his  witnesses  into 
anty.  To  remedy  which,  it  was  ordained  by  statute^^ 
e  intent  that  writs  of  ddU  and  accaumt,  and  all  other 
actions,  be  from  henceforth  taken  in  their  counties, 
lirected  to  the  sherifis  of  the  counties  where  the  con- 
)  of  the  same  actions  did  arise ;  that  if  from  henceforth, 
eas  upon  the  Aune  writs^  it  shall  be  declared,  that  the 
act  thereof  was  mude  in  another  county  than  is  cojv 
1  in  the  original  writ,  that  th^n  the  same  writ  shall  be 
y  abated.*'  The  design  of  this  statute  was  to  compel 
Qg  out  of  all  writs  arising  upon  contract,  in  the  very 
where  the  contract  was  made%  agreeably  to  the  law  of 
the  first"* :  Unusguisque  per  pares  suoi  judicandus  est,  et 
provincitB ;  peregrina  vera  fudicia  modis  omnibus  sub^ 
6^.  But  as  the  statute  only  prescribes,  that  the  count 
ree  with  the  writ,  in  the  bUce  where  the  contract  was 
t  did  not  4^ec;|uaUy  jprevent  the  mischief:  And  there- 
tatute  of  Henry  ttwd  &urthP  di^ectf  all  attomies  1^  be 


:               s 

• 

C.T.t^. 

•  GOb.  C  P.  89.  m  9oHt. 

[I.e.  2. 

'2  Blac.  Rep.  xoja. 

c.  Rep.  1032* 

i4Heii  IV.cii. 

ifa^I,c«3t;   ^ 

■       ■.•■<.•        ■    '. 
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sworiii  that  they  iii^ill  make  no  stut  in  a  foreign  county ;  and 
there  is  an  old  rule  of  court%  which  niakeH  it  highly  penal  for 
attornies  to  transgress  this  statute. 


Soon  after  the  statute  of  Henry  the  fourth,  a  practice  bfgw 
of  pleading  in  abatement  of  the.  writ,  the  impropriety  of  Hi 
venue,  even  >  before  the  plaintiff  had  declared\  At  first,  is 
the  reign  of  Henry  the  fifth,  they  examined  the  plaintiff  apoi 
oath,  as  to  the  truth  of  his  venue :  But  soon  .after,  they  begn 
to  allow  the  defendant  to  traverse  the  venue,  and  to  try  tkt 
traverse  by  the  coimtry*'.  This  practice  being  sabject  to 
much  delay,  the  judges  introduced  the  present  method  nf 
changing  the  venue  upon  motion,  on  the  equity  of  the  tboi<i| 
statute"* ;  whicli  Lord  HoU  says*,  began  in  the  time  of  JaMi] 
the  first :  And  accordingly  we  find,  that  among  the  fees  if  Id 
the  court  of  King^s  Bench,  as  found  by  a  jury  und^  Alj 
king's  commission  in  1630,  one  is,  ^^  for  every-  rule  to  ilttfl| 
vime'.**  The  form  of  the  rule  and  affidavit  are  also  stated  If  f  tfa 
Stjfk^,  as  established  in  23  Car.  V. 


But  whenever  the  phictice  began,  it  is  now  settled,  that  f 
transilory  actions,  the  venue  may  be  changfed  upon  motiPik 
either  by  the  plaintiff  or  defendant.  The  plaintiff  shall  w 
directly  alter  his  venue,  after  the  essoin  day  pf  the  ncilj 
term  after  appearance ;  though  he  would  pay  costs,  or  gtiei 
imparlance' :  Yet  he  may  in  effect  do  it,  by  moving  to  amenfi 
and  that,  after  the  defendant  has  changed  the   veooe^i 


*  Tpi.  M*  1654*  $  5.  K.  B.  R.  M. 

1654*  5  8*  C.  P*  aod.see  R.  M*  15 
Eliz.J  IJ.C.P. 

^  dBIac.  Rep.  1033. 

^'Raital,  tit.  D/il,  184.  (h.)  FttT.- 
Abr.  tit.  Brief,  i8. 

<*  X  Saimd.  74.  (2.) 

•  %  Salk.  670. 

»  Sty.  P.  R.  (cd*  1707.)  63  !• 

^  The  case  of  LcrJ  Gerr^wJ  ▼•  FloffJ^ 


(East.  16  Car.  z.)  i  Sad.  iSs^isoila 
be  the  first  cas^  ia  the  booki»  <» 
subject  of  cbanj^ng  the  veDoe ;  bt 
cane  menSbiis  the  commm  affidafi^  ^ 
eommok  iijle  for  changing  the 
which  shews  that  the  practice  mi 
well  known  and  established. 

I  Sty.  P.  R.  6»5..R.M.  loGciilL 
reg.  z.fej  K.B. 

kft  Str.  ii6i« . 

1  »  Barnard.  IL  B»  ijj,  a  Str.  i^ 


n 


T 

a] 


09  CHANGING  THS  TKNUB.  631 

)aded%  and  even  after  two  terms  have  eli^psed  from  the  de- 
ery  of  the  declaration^.    An  amendment  was  allowed  in  the 
ng*s  Bench^  in  an  action  for  a  penalty  under  the  bribery 
ty  by  altering  the  venue  from  the  county  at  large  to  an  in* 
ior  jurifdiction,  after  the  time  limited  for  commencing  a 
w  action;  the  particularity   of  the  declaration  making  it 
pear  probable  to  the  court,  that  the  plaintiff  was  proceed- 
g  <m  the  same  fact  for  which  the  action  was    originally 
oaghtf  when  laid  by  mistake  in  the  wrong  county^  though 
ere  was  no  aflGidavit  that  it  was  the  8ame%    And  in  another 
ise,  such  amendment  was  allowed,  though  it  appeared  that 
lere  were  distinct  causes  of  action  in  the  two  different  conn- 
ei|  upon  an  affidavit  that  the  plaintiff  proceeded  on  a  mis- 
ike,  in  supposing  that  both  cadies  of  action  could  be  jnroved 
I  the  county  where  the  election  was  holden"*.    But  in  the 
iommon  Pleas,  where  the  defendant  had  put  off  the  trial  at 
le  assizes,  on  the  absence  of  a  witness,  the  court  refused  to 
t  the  plaintiff,  amend,  by  changing  the  venue  to  Middlesejfi. 
nd  that  court  will  not  amend  a  declaration,   by  changing  the 
^noe,  unless  the  plaintiff  shew  substantial  ground  for  it :  There- 
re,  where  the  plaintiff  moved  to  amend,  by  changing  th^ 
tnue  from  Bedfordshire  to  Middlesex^  on  the  ground  that  the 
!tion  depended  on  a  question  of  law,  as  to  the  construction  of 
^  inclosure  act,    and  would  therefore  be  tried  better  and 
tore  expeditiously  in  town ;  the  court,  on  an  affidav;it  of  the 
^fendant,  that  the  cause  of  action  arose  in  Bedfordfhiref  dis- 
larged  the  rule^ 

The  defendant  is  in  general  allowed  to  change  the  venue* 
i  all  transitory  actions,  arising  in  a  county  different  from  that 
rhere  the  plaintiff  has  laid  it';  and  he  may  even,  change,  it 


•  I  Wik.  1 73.  ind  tee  Biniei,'488.       *  a  New  Rep,  C  P.  58., 

^  Saj.  Rep.  150. 294.  s  Bar.  i098«         '  a  Marab^isi. 

^  4  E«,433.  «  R.  M.  1654*  S  s*  K.  B.  R.  M, 

^  Id.  43$.  i6£4.  $  8.  C  r»  Btraes,  491. 


fi$V  OS  VaXSQlKG  TUB  VJUOJB^- 

from  Limd&n  to  Middksejii^f  btvice  vers^.    Bdt  the 
cannot  be  changed  in  heal  action^.    Anfd  M^iransiUmf  ai 
where  material  evidence  arifev  in  two  connties,  tbe'VemK 

be  laid  \h  either^:  And  if  it  be  laid  in  a  thiitf  co^cmi 

• 

courts  wiH  not  change  it;  for  the  defendant  in  met 
catindt'  make  the  necessary  aifidavit^  that  the  caosie'  of  \ 
arose  in  a  particular  county,  and  n0t^teewhere%  Tbusi 
the  renue  was  lard  m  Ltmdon,  and  itat>peared  flrom  tl 
fidavit,  that  the  cause  of  action  arose  upon  a  bridge 
Kh^s  bridge,  partly  in  the  county  of  Kent,  nnd  pai 
the  county  of  the  city  of  Cantetbuty,  and  not  else  when 
court  refbsed  to  change  the  venue'. 

Where  the  cause  of  action  arises  out  of  the  realm,  the  < 
will  not  change  the  venue  5  because  the  action  may  a^ 
be  tried  in  the  county  where  the  venue  is  laid,  as  in  any 
where  the  cause  of  action  did  not  arise*.  So  where  the 
of  action  partly  arose  in  Derbyshire  and  partly  in  In 
the  court  of  King's  Bench  refused  to  change  the  venue 
London  to  Derbyshiref  on  an  affidavit  that  the  cause  of  s 
arose  in  the  county  of  Derby  and  in  Ireland^  and  not  in  Lo 
or  elsewhere  than  in  the  county  of  Derby  and  in  Irel 
And  as  it  is  necessary  for  changing  the  venue,  that  the  < 
of  action  should  be  wholly  confined  to  a  single  county 
courts  will  not  change  it  in  an  action  of  debt  on  bond,  or  < 


•  2  Str.  857.  Barnes,  487.  Pr.  Reg.  East,  583. 

430.  S.  C.  ^2   SauDd.  5*  (3).  but  see  2 

*a  Dumf.  &  East,  27^.  Cas.  Pr.  Rep.  940. 

C.  P.  41.  Pr.  Reg.  429,  30.  Barnes,  '  i  Wik.  178. 

481.  «Say.  Rep.  77.  Cowp.   176.  » 

«  Say.  Rep,  146.  1  H.  Blac.  280. 

^y  Co.  2.  a.  %  Soliu  669.  R.  M.  .    *'4v£a«t^  495.  s^§ee2.Met 

10   Geo.   II.   reg.  2.    (qJ^.     K.  B.  C.P.  397. 
2  Durnf^  h  East,  275.    7  Damf.  & 
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leciattyV  UDlem  lome  special  ipreund  be  hxd^;  for  ile&i^oi  e< 
iMIrac^Nf  WMit  stiJUiu  Ak^  and  bonds  aad  other  tpecialties  are 
manolaMia  wherever  they  bappw  to  b^-.  In  analogy  to 
bich  it  is-  now  holdea  ip  the  Kiny^s  3eocb%  agreeably  to  the 
mctice  oi  the  court  of  Common  Pleas%  tfcat  the  veaoe  cannot 
\  changed  ip  ap  action  upon  a  promissory  note,  or  bill  of 
change.  And  if  ao  action  be  band  fide  brought  on  a  pro- 
issory  note,  the  plaintifT  may  retain  the  venuet  though  the 
lion  be  (qr  otlwr  causes  also ;  and  the  court  will  not  restrain 
e  plaiotiff  from  princeeding  in  the  couniy  he  has  elected, 
r  the  pther  causes^  But  the  venue  may  still  be  changed  in 
I  action  upon  a  policy  of  insurance^,  not  being  by  deed ;  or 
any  othar  action,  the  right  of  which  is  founded  upon  Mimple 
oitractN  And  in  covenant  upon  a  lease,  for  diverting  water 
om  a  mill,  &c.  a  view  being  proper  to  be  had,  the  venue  was 
langed  to  the  county  where  the  premises  lay ;  though  mo9t 
'.  the  plaintiff  s  witoesses  resided  in  the  county  where  the  venue 
as  laid'. 

The  venue  may  be  changed  in  an  action  for  criminal  con* 
motion,  on  the  usual  affidavit,  that  the  whole  cause  of 
ction,  if  any,  arose  in  the  county  to  which  it  is  changed ;  for 
ie  whole  cause  of  action  is  the  trespass  committed  on  the 
aintiff's  wife^     And  the  court  of  Common  Pleas  will  change 


I  Keb.  6{.  I  Sid,  87*  Sty.  P.  R.    &  East,  571,  bat  see  the  opinion  of  the 
»   2    Str.  8 781  Andr.  66.   R.  M.    other  jasticey  in  Andr.  66.  i  Will.  41. 


Geo  n.  (c).  K.  B.  GUb.  K,  B. 
|.  GUb.  C.  P.   90.  Baleia  v.  Kent^ 

30  Geo.  III.  K.  B.  Baraesy  491. 
Qn  an  award.  2  Boi.  &  Pul.  355. 

Pole  V,  Horolm$  M.  %2  Geo.  III. 

B  cited  in  7  Durnf.  &  £ait#  82.  x 
rnf.  &  £a8t^  781.  and  aee  i  Sot.  Sc 
«  42$.  8  East,  268. 

s  Dumfii  k  Eastf  571.^ 

AQdv.jb.fer^^fjhqf^y  Jtitf.  R.  M. 

Geo,  il.  (c).  K.  B.  Enmoui  v. 
ttutt^  E.  25  Geo.  Ill*  Kf  S«  I  Durnf. 


Say.  Rep.  7.  €ontra. 

«  Caa.  Pr.  C.  P.  1 19.  Pr.  Beg.  417, 
18.  Barnety  489.  483.  48 {•  487.  49^ 
2.  %  Blac.  Rep.  993,  %  Boa*  4  Pul* 

3S$- 

'5  Taunt.  576. 

'Andr.  66.  2  Str.  zi8o.  S9y..Ilep» 
7.  .9  Durnf.  Sl  £ait»  %fi.  7  Duraf.  & 
East*  ^oj«  .     , . . 

""  Say.  Rep.  7, 
.    *  8.«i^^,  ^(i8.  . 

^  10  Easti  ^9« 
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I  nitererted    in   the  qaestion,  if  they   are  likely    to 
iitroogan  interest  on  one  tide  as  on  the  other*. 


ugh  the  courts  in  general  will  not  change  the  venne, 
it  is  laid  in  the  proper  coonty^  yet  they  will  change  it 
ben,  upon  a  special  ground :  Thus,  in  iM^  on  bond, 
the  venue  was  laid  in  Idnukmf  and  the  plaintiff's  and 
etnt*s  witnesses  lived  in  Ltncobishiref  the  court  of  Ring's 
changed  it  into  the  latter  county^  So  where  the  cause 
)n  arose  in  another  county  than  t&at  in  which  the  venue 
by  the  plaintiff*  and  the  justice  of  the  case  requires  the 

be  had  therOt  all  the  witnesses  residing  at  a  great  dis* 
mm  the  county  where  the  venue  is  laid,  the  courts, 
aj^lication  of  the  defendant,  will  change  the  venue, 
agreeing  to  admit  a  particular. fact,. which  in  point  of 
xists  in  the  original  countyS  But  in  an  action  by  an 
\y  for  an  escape,  it.  is. not  a  sufficient  ground  fo|rde- 

from  the  general  rule  not  to  change  the  venue  in  such 
hat  the  witnesses  on  both  sides  reside  .in  the  county  to 
the  venue  is  wished  to  be  changed''. 

ere  a  fair  and  impartial  trial  .cakinpt  be  had  in  the  county 
the  venue  is  laid,  the  courtSi  on  an  affidavit  of  the  ctr* 
mces,  will  change  it,  in  frajintpry  actions^ ;  or  in  UhmI 
{,  will  give  leave  to  enter  a  sug^^ion  on  the  roll,  with 

dedire,  in  order  to  have  the  trial  in  an  adjoining  county^ 
le  parties  by  consent  may  change  the  venue  in  local  ac* 

or  have  them  tried  out  of  their  proper  county,  such  con- 
ing entered  by  suggestion  on  the  roll^ 


lunt. 605.                       '  *sStr.  874.3  Bar»  1564.  xBiac. 

urn^  b  East,  781.  and  le^  x  Rep*  480.  S«  C.  but  lee-i   Btroarri. 

Pul.  so.  425.  but  ace  X  Wih.  K.  B.  253.  Foley  v.  Lord  Pmrbomqh^ 

Marih.  152.  the  catet  ia  x  -ti.  25  Geo.  III.  K.  B. 

r  Eait»  782.  in  n§tisf9ikd  Nohm  '-xo  Mod.  198.  x*  Scr.  S35.  3  Bor« 

torigktf  M.  43  Geo.  III.  K.  B.  X334.  t  Dvref.  ft  Eatt^  363. 

atty  329.  £d!ne  v»  G/atMr^  H.  •    <  i  Wila*  ^8«    Cfrcmti  Vt  ZhraO^ 

.  m«  K«  B.  3  Boi.  ft  Pul.  H.s8Gco.IlI.  K.B..V 

^  Fomureau  v.  Fomertau^  K.  B.  per 

arsb.  152,  Cur. 
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Oa  the  other  hstnd,  though  the  courts  will  in  g^eoearal  change 
the  veDue,  where  it  is  not  laid  in  the  proper  caanty^  yol  if  aa 
impartial  or  satisfactory  trial  cannot  be  had  there,  they  will 
Bot  change  it ;  as  in  an  action  for  words  spoken  of  a  jostice 
of  the  peace,  hy  a  candidate  upon  the  hustings,  at  a  comity 
election*.     And  in  order  to  avoid  delay,  the  courts  will  not 
change  the  venue,  except  by  consent,  into  a  nartkeru  cooDty,  /' 
or  into  the  city  of  Bristol  or  Norwichj  where  there  are  m 
Lent  assizes,  in  Michaejhnas  or  Hilary  teim^;  nor  into  IhM^ 
Cumterburtff  &c.  where  the  jnstices  of  nisi  prius  sdihun  eovaif, 
nor  into  the  city  of  Worcester  or  Ghuoester,  out  of  the  countf 
at  large,  because  the  assizes  for  the  city  .and  county-  at  huge 
are  hotden  at  the  same  placed.    But  the  venue  may  be  diaiigdi, 
as  a  matter  of  course,  into  a  northern  county,  or  into  the  citf 
of  BristoPf  &c.  previous  to  Uie  summer  assizes» 

So  wherd  the  venue  is  not  laid  in  the  proper  county,  tb 
privilege  of  the  plaintiff  will  in  some  cases  prevent  the  ooorb 
from  changing  it.  Thus,  in  an  action  brought  by  a  segeaufi 
barrister',  attorney^,  or  other  officer  of  the  court^  if  the  vaooi 
be  laid  in  Middlesex^  the  plaintiff,  suing  as  a  privileged  persoBt 
has  a  right  to  retain  it  there^  on  account  of  the  supposed  oe* 
cessity  of  his  attendance  on  the  court :  fiut  if  the  venue  hi 
laid  in  any  other  county,  as  in  London^  ;  or  the  plaintiff,  thoifh 
privileged,  sue  as  a  common  person,  by  original  or  othenm'i 


^7- 

«.  1 


*  Cowp.  510.  and  see  2  SaUu  670.  'Pr.  Qcg.  420.                              |g 
4  Bur.  3447.  ( s  Show.   176.    242.    i  Mod.  6f 

^  Cas.  Pr.  C.  P.   129.  Baraesy  481.  Sty.  Rep.  460.  2  Sallu  668.  &7O9  P' 

S.C.  Pr.  Reg.    428.   2  Sir.    zi8o.  2  Ld.  Raym.  1556*  2Str.822.  iVb 

X2i6.  I   Wils.  138.  Per  Cur*  M*  37  159.  x  Blac  Rep*  19.  S.  C.                 _ 

Geo.  III.  K.  B.  and  lee  3  Blac.  Coou  ■^a  SaUu  668.  Say  Bqs  <S)-  *•  |lp. 

«a4-  flames,  479,    Pn  Reg*   418.  S.ft 

« R.  M.  1654.  $  9.  K.  B.  R.  M.  Barnei,  4817.  493.  %  Blac.  ^  iQfi> 

26S4.  §  12.  C«  P.  Baraes,  489,  90.  ^Manlu  152.  ^Uu^j^.  jif. 

^  Baroea,  490.  ^  2  Salk.  679.  2  Ld 

•  Stgnlfy  V.  Pmitm,  T.  24  Geo»  III.  ^  2  Saijk  6^8. 
K.B.  Ttuier  r.  JMbr^OH  £•  3S  CsQ*  'Caf.Pr*  C.P«  x^:; 
III.  ff.  B,  AiQ%  20.  BarneSi  470« 


■ir. 


OP  CHANGING  TH£  VfiNVfl.  637 

or  €H  iauter  dr&itf  u  ekecdtor  or  admiDistrator,  or  jointly  with 
lllfl  wife  dr  other  perion8%  he  has  no  sach  pri?ilegfe.  And 
irfciere  a  setjeattt,  barrister,  attorney »  or  other  officer  of  thfe 
raarty  is  defendant,  he  has  no  privilege  whatever  resp&ctihg^ 
die  Tenti^^ 

it  wis  fomeriy  doohtedv  whether  the  Venne  coald  be  changed, 
withoiit  consent,  into  Wale^f  or  the  next  adjoining  Englhh 

Bounty'^;   and  the  objection  in  the  latter  ease  was,   that  the 

« 

tefeitfdant  could  not  ni^ke  the  common  affidavit^  which  it 
never  dispensed  with,  that  tb^.  cailse  of  action  arose  ih  that 
p4lrtieular  county,  and  not  elsewhere*.  But  now,  since  the 
btitat  is  held  to  run  into  Wales,  it  has  become  the  common 
practice  to  change  the  venue  directly  from  an  jEngUsh  to  a 
YTefe^  county ^  and  thia  is  so  hmch  a  matter  t>f  conrs^,  that 
rtertde  for  changing  it  is  abtolute  in  the  first  instance^  on 
lie  usual  affidavit'.  Sb  the  reniie  has  been  frequently  changed 
iaia'the-oomitties  JMJoltiie;  be^ose  %hb  courts  can  send  down 
Iha  ilw6rd  theHs  by  snifirtmMi^ :  Attdi  in  Me  iriitance,  it  was 
vbmged  finto  the  next  adjoining  county^  Bkit  whlsre  the  venae 
is'  changed  into  a  eoMty  palatine,*  the  courts  Irill  require  an 
■iidertflfcing  from  the  defendant,  not  to  assign  error  for  want 
mtnkk  origibal*^:  And  in  the  Common  Pleas,  it  is  considered  alt 
^matter  'of  fttvoot  to  change  the  venne  to  a  connty  palatine ; 
tfaerdbre  where  it  would  be  attended  with  inconvenience 


't  R*  M,   to  Geo.  H.  rrg.  2*    fc).  2450.  ^  B!ac«  R«p«  962.  6  East,  ^^^^ 

B.  <  6Etf8t,  3S$.  PomSr.  WSkbu,  H. 

.^Caith.  ia6«  i  Shew*  148.  4  Bur.  37  Geo.  III.  K.  fi«  Aim.  Vi.  ^j  Ota. 

i^%j.  S^te  y.  Stokit  on/,  ttc.  H.  24  III.  K.  B.  comra. 

).  iil.  K.  B.  3  Dnrnr.  &  East,  ^j^.  ^  2  Ld.  Raym.  14x8.  1  Will.  222. 


^iUneSy  482.  Pr.  Reg.  419.  Cas.  iV.  7  Durnf.  ft  Eatt,  73$.   but  see  2  Str. 

^«  p.  34*  S,.C.  but  ace  2  Salk«  668.  807.  Cas.  Pr.  C.  P.  91.  129.  Pr.  Reg. 

Qtr.6io.  2  Str.  1049.  eonirm.  428,  9.  Baniet,'478«  481.  488.  contra. 

-*  Say*  Rtp*  48«  Doag.  262,3. /m^i  *  12  Mod.  313.  and  see  Pk*.  Reg. 

[^    Timat,  T.  22  Geo.  III.  K,  B.  428. 

^^cd  in  Doag*  263.  %   .  ^x  Sei.  Pr.  272.  Mandtn  t.  Be/f, 

.^a  Sor.  1258.  I  Wilt*  138.  S.  C.  M^8  Geo.  III.  C.  P.  Imp.C.  P.  271. 

^4  Bar.  2452.  X  Taunt.  I20.  S.  P. 
fa  Str.  1270.  z  WUs.  222.  4     ur. 


Pahqing  thb  vbnob.  039 

iiie  canuot  be  changed,  at  the  iostaace 

1    plea  pleaded;  even  though  he  afler- 

s  Ithdraw  his  plea,  aod  plead  it  de  notw, 

-rl'^.     Ill  the  CommoD  Fleas,  the  dioUod 

A    cnuse;  nod  may   it   seems  be   made  at 

.1'  of  the  defendants  only*.     This  motion 

I  the  King's  Bench,  at  any  time  before  plea 

i;inding  the  defendant  may  have  previously 

•tained  further  time  to  plead*,  unless  he  be 

liiag  short  notice  of  tiial  in  Ltmdon  or  Mi^ 

uotion  cannot  be  made  after  plea  pleaded'; 

^cndavt  plead  pending  a  rule  nut  for  changing 

■vill  not  prevent  the  court  from  making  it  zh- 

(?ing  for  a  rule  to  shew  cause,  the  jnotion  cannot 

ida  on  the  last  day  of  terra*  unless  the  declaration 

^  late  ID  the  term,  that  the  defendant  had  n<A 

'v  of  making  it  sooneri. 

^-change  the  venne,  the  defendant,  in  both  courts, 
'  positive  affidavit,  tkat  theflaiiUiff*t  omue  inaction 
ttwe  in  the  county  <^  A.  an^  not  in  the  county  of  B. 
TMue  is  laid,)  or  eitemhere  out  of  the  county  of  A*. 


t,  7  Dvraf.  &  Etn.  698.  487.  S.  C.  s  Bot.  ft  FuL  jsa 

<•.  ft4S.  cM^M.  'BuoM,  478.  49}.  ft  Boi.  A  M. 

ud  Tmver,  H.  16  G«o.  330.  3  Boa.  &Pul.  11. 

( Cu.  Pr.  C.  P.  33.   Its.  Pr.  Rq;. 

C.P.  IJ3.  Pr.  Reg.  430.  43J.S.  C.  Poller  r.  H^IUm,  T.  53 

jTiuDt.  87.  631.  Geo.  ni.C.  P.  Imp.  C.  P.  373. 

654.  i  8.  C.  P.  \Cu.  Pr.  C.  P.  I  j6.  Pr.  R^.  433. 

318.  Birnea,  489.  B.  U.  S.  C.  Buim,  49s.  3Bo*.&PuL  la. 

C.  P.    Before  tfae  maktag  i   Taunt.  jS. 

the  defenduit,   in  the  Com-  '  Birne*,  480^   486.  489.    &r.  "Reg. 

could  not  have  mored  to  426,  7.  jhttt  533. 

Teniw,  a^r  ukiag  out  a  ^  Sty.  P.  R.631.  R.M.  loGeo.!!. 

jbtainiog  an  order  for  iWtber  r^,t.(e).  K.Bt  FItataetii.  Crou, 

id.    Cu.  Pr.  C.  P.   i«6.  H.  a6G«o.  lU.  K.  B.  3   Dumf.  tc 

I.  481.  483.  48$.  6.    Pr.  Ban,  495.    and   we    AgfteA-   Ckap. 

6.  S.  C.  and  ace  Cai.  Pr.  XXIIL  $  i.  aod  for  the  rule  tbnvoti, 

Pr.  Reg.  435.  Bamca,  Ktid.§%.  ■ 


(MO  OF  CHANGING  THE  VKNttfi. 

An  affidavit  was  necessary,  because  the  tnotMn  td  chan^  tlve 
venne  succeeded  and  Was  equivalent  to  a  plea  in  abatemeDlf; 
and  the  form  of  the  affidavit,  Which  was  settled  so  toniir  ago 
as  the  reign  of  Ring  Ghtirles  the  second^  has  been  ever  noit 
religiously  adhered  to^.     Upon  this  affidavit,  the  clerk  of  the 
rules  Avill  draw   up  a  fnle  for  chari^ing  the  venae,  in  dip 
King^s  Behch^.     But  inconveniences  having  arisen  from  the 
venue  having  been  improperly  changed,  without  adverting  to 
the  cause  of  action,  a  rule  was  made  iu  that  court,  that  til  ; 
rules  for  changing  the  venue  in  any  action,  fthouTd  in  Tafare 
be  drawn  up  ''  upon  reading  the  declaration^  Iti  the  GonnDOD 
l^loas,  the  rule,  we  have  seen,  is  a  rule  to  shew  cause';  whidi 
tlu)  court  will  make  absolute,  on  an  affidavit  of  service.    And 
if  the  defendant  in  either  court  has  occasion  to  ehange  lb 
venue  in  vacation^  he  may   obtain  a  judge*s  order  for  tbt 
piir|K)fse,  on  producing  a  motion  paper,  signed  by  a  connsel  or 
Serjeant,  with  the  usaal  affidavit. 


Yet,  as  it  would  be  hard  to  conclude  the  plaintiff,  by  the: 
inngle  affidavit  of  the  defendant,  he  is  at  liberty  to  aver,  tUt 
the  cause  of  action  arose  in  the  county  where  the  veirae  ll^ 
laid,  and  go  to  trial  thereon  at  the  same  time  that  the  mefik 
are  tried ;  by  undertaking  to  give  material  evidence,  arising 
in  that  county' :  And  upon  such  undertaking,  the  courts  wHl: 
discharge  the  rule  for  changing  the  veuue^  In  the  Hia^ 
Bench,  the  rule  for  changing  the  venne  being  absolute  in  tb 
first  instance,  a  separate  motion  is  made  for  discharging  it» 
which,  is  a  motion  of  course,  requiring  only  counsers  sigoatait:] 
but  in  the  Common  Pleas,  as  it  is  a  rule  nish  the  court,  t 
shewing  cause,  will  discharge  it,  on  an  undertaking  to  giv* 
material  evidence  in  the  county  where  the  venue  is  laid    Tbj 


c 


•  2  fihc.  Rep.  1033.  •R.  T.  49  Geo.  III.  K.  B.  nl**|fcf 

^  I  Sid.  x8j.  442.  273*  X  Manh,  243*                      r(a] 

•Say.   Rep.  77.  4   Bur.    2452.    3  'Append.  Chap.  XXO!./ |i       l^ 

Dtunf.  &  East,  495.  Barnes,  477,  8,  9.  <2  Blac.  Rep.  1033.                   §     ^ 

Pr.  Reg.  42 xy  2.  S.  C.  ^2  Salk.  669.  Append.  CtOf.^  \  'i ^ 

<  Append.  Chap,  XXIII,  fa.  $  3* 
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e  is  equivalent  to  joining  israe,  that  the  canse  of  actiQn 
the  first  county :  and  if  the  plaintiff  £ul  in  proving  it, 
t  be  nonsoited  at  the  trial;  which  has  in  this  wse  the 
Sect,  as  quashing  the  writ  by  a  judgment  on  a^plea  in 
Bnty  via.  quod  defemkm  eat  sine  die,  and  the  plaintiff 
ginagain\ 

■  •  '       ■ 

n  the  coorts  see  that  the  venue  has  been  irregnlariy 
if  as  where  the  affidavit  is  defective^,  &c.  they  will 
ge  the  role  for  changing  it )  and  by  that  means  iuring 
le  venue  to  the  county  where  it  was  originally  laid, 
the  Common  Fleas,  it  has  been  determined,  that  an 
ticm  to  change  the  venue  from  A.  to  B.i  in  aa  action  for 
old  and  delivered,  upon  an  affidavit  that  the  cause  of 
ctrose  at  £.,  and  not  elsewhere,  may  be  successfully  an- 
by  an  affidavit  that  the  goods  were  sold  at  C»  wi^out 
irtaking  by  the  plaintiff  to  give  material  evidence  in^% 
^re  it  appeared  by  affidavit,  that  the  .cause  of  action 
urose  in  the  county  into  which  the  defendant  bad  moved 
ige  the  venue,  and  partly  in  another  county,  there  being 
nvenience  on  both  sides,  the  court  refused  to  change  it"*, 
ere  it  appeared^  that  the  .cause  of  action  arose  prin- 
in  Ireland,  the  court  discharged  a  iroli^  for  changing 
ue'' :  Aud  in  a  late  case  it  was  discharged,  where  it 
3d  by  the  declaration,  that  the  cause  of  action. partly 
1  a  foreign  country  ^  In  general,  ho  we  vtic,  where  there 
)n  no  irregularity,  the  courts  will  not  try  the  matter, 
fidavits  $  but  if  there  be  a  positive  affidavit  that  the  cause 
on  arose  iu  a  different  county  from  that  where  the  venue 
they  will  require  an  undertaking  from  the  plaintiff  to 
aterial  evidence  in  the  latter  county ;  and  that  whether 


C.  P.  Ohap.  VII.  I  Sauod.       ^  3  Taunt*  464. 

*  2  New  Rep.  C.  P*  397*  and  ice  4 
9fooJ  r«  Cror/,  H^  26  Geo^  UL    East^  495, 
Darnf,  Sc  Eaat,  495^  '^s  Taanu   197. 

i.  &  Pu.^  57|; 

2  T 


842 


OS*  CHANGING  THE  VBNirSe 


the  fohci^i  or  a  pafi"  ooly  of  the  cause  of  action  is  alledged 
to  have  arisen  there.  It  was  indeed  holden  in  one  caseF^  by 
the  conrt  of  King*s  Bench,  that  if  the  venue  be  changed  frooi 
A.  to  B.f  on  the  usual  affidavit,  that  the  cause  of  action  iroR 
wholly  in  B.^  when  in  fact  a  part  of  it  arose  in  another  coon^i 
the  venue  might  be  brought  back  to  A.  But  in  a  tubsequeii 
case'  it  was  determined,  that  though  the  venue  be  changed  hj 
the  defendant  upon  a  false  affidavit^  yet  the  jdaintiff  csniiDt 
bring  it  back  to  the  •county  where  it  was  first  laid,  without  the 
usual  undertaking  to  give  material  evidence  in  that  coontf  i 
and  of  course,  if  the  venue  be  laid  in  a  county  where  no  pot, 
of  the  cause  of  action  arose,  it  cannot  be  brought  bad[ 
that  county;  nor  will  the  court,  in  such  case,  change  it 
the  county  where  the  cause  of  action  arose*. 


Originally  it  was  required,  that  the  plaintiff  should  give 
^evidence  at  the  trial,  but  what  arose  in  the  county  wl 
the  venue  was  retained^:  And  if  he  gave  no  such 
he  must  have  been  nonsuited  of  course.  But  when  it  was 
down  (more  liberally^)  in  iSkMimeV  case*,  that  the 
might  4ay  his  venue  in  any  -county,  wlierein  part  of  the 
of  action  arose,  he  was  *then  bound  only  to  give  gome  evidi 
and  not  the  whole,  {dart  dliquaim  •evufefUtam,)  in  the 
where  the  venue '  was  laid^ ;  which  continiies  to  be  the  rale 
this  day.  And  where  it  appeared  by  -affidavit,  that  the 
of  action  arose  in  more  counties  than  that  in  which  the 
was  laid,  the  court  of  Common  Bleas  retained  the 
upon  the  plaintiff's  undertaking,  in  the  alternative,  to 
material  evidence  in  some  one  of  the  counties  wlwe 
"CQUse  of  .action  arose'.     The  evidence  however  must  be 


*xH.B]ac.  2i6. 

^  X  New  Rep.  C.  P.  i  jo. 

*  7  Durnf.  ec  Eatt,  20;. 

*  6  Bast,  433*  i  Smith  R.  447*S.  C. 
«ad  tee  x  Will.  162.  xo  Eatt,  32.  K« 
B*  Rowland  y*  Knaftfit  H«  41  Geo. 
UL  C  P«  3  Bot.  &  Pal.  579.  1  Taoou 


la 
Its 


259.  S.  P. 
m.  K.  B. 

f  X  Keb.  859.  X  SidU  442. 
«  i  Sid.  40);. 

*»Salk:669.  X2  Mod.  SIS- 
}  I  Taimt.  259. 
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!#ial :  and  therefore  it  is  not  sufficient  merely  to  prove,  that 
le  witneMei  to  the  contract  reside  in  the  county  where  the 
enae  is  laid* :  And  the  undertaking  to  gire  material  eyidence, 
oes  not  apply  to  collateral  issues,  but  must  be  confined  to 
latters  stated  in  the  declaration^.  It  is  no  answer  to  an  ap- 
Aication  to  change  the  venne«  on  the  usual  affidavit,  in  an  ac* 
commenced  by  the  assignees  of  a  bankrupt,  that  the 
mission  was  issued,  and  bankruptcy  declared,  in  the  county 
■here  the  venue  was  laid';  for  though  it  was  admitted,  that 
i  the  cause  of  action  arise  in  two  different  counties,  the  de- 
iMlant  has  no  right  to  change  the  venue,  yet  it  was  said,  that 
ka  cause  of  action,  and  the  right  to  bring  the  action,  are 
rto  different  things :  a  cause  of  action  may  arise  in  the  life- 
ne  of  a  testator,  but  the  right  to  bring  the  action  by  the 
locators  must  accrue  after  his  death'.  But  where  the 
Moa  has  been  changed,  in  an  action  Inrought  by  the  as* 
of  a  bankrupt,  the  plaintiff's  undertaking,  upon  bring*- 
it  back  to  MtddU^eXf  is  satisfied  by  the  production  of  the 
ission  of  bankruptcy  tested  at  Watmimtef^.  So  where  a 
I9  to  change  the  venue  from  Middlesex  to  London  was  dis- 
,  on  the  plaintiff's  undertaking  to  give  material  evi- 
in  Middlesex^  the  court  of  King's  fiench  held,  that  the 
ing  was  complied  with,  by  proving  a  rule  of  court, 
ftwned  by  the  defendant  in  Middlesex,  for  paying  money  into 
;  although  that  rule  was  obtained  after  the  rule  for  change 
the  venue  was  discharged''.  And  if  the  plaintiff  retain  the 
t,  on  the  Visual  undertaking  to  give  material  evidence  with- 
"tta  county,  yet  if  the  plea  and  issue  joined  be  such  as  to  ren- 
^that  evidence  irrelevant,  the  performance  of  the  undertaking 
it  seems,  dispensed  with :  Thus,  if  the  local  evidence  be 
^  trading  of  a  bankrupt,  or  a  petitioning  creditor's  debt 
Uin  a  county,  yet  if  the  defendant  do  not  give  notice  of 


sBlac.Rq>.  1031.  ^  Per  Heathy  J.  i  New  Rep.  C.  P. 

I  Taunt.  jiS.  310. 

I  New  Rep.  C.  P.  310.  Lajkworik  •  2  Maule  &  Sel.  36. 

iljair  v.  /FBZr/,  M.   46  Geo.   III.  ^2  Dumf.Sc  East,  275.  and  see  i  H. 

3.  S  P.'  and  fee  10  East^  33,  or-  Blac,  280.  6  i)unif«  &  IJast,  636. 
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his  intention  to  dispate  the  commission^  under  49  Geo.  1IL 
c.  121.  §  10.  so  that  the  mete  production  of  the  commismm 
and  proceedings  under  it  proves  the  trading  and  petitioning 
creditor's  debt,  the  undertaking  it  seems  need  not  be  furtliei 
complied  with\ 

It  w^  formerly  holden  in  the  Kind's  Bencht  that  the 
plaintiff  must  move  to  discharge  the  rule  for  chaDging  the 
venue,  before  replication^ ;  and  therefore  that  be  came  too  faife 
after  issue  was  joined,  and  delivered  to  the  defendant's  agoit^ 
But  now,  as  the  plaintiff  may  alter  his  venue,  by  moving  to 
amend^  so,  for  avoiding  circuity,  he  may  move  to  dischaifi 
the  rule  for  changing  the  venue,  on  undertaking  to  give 
terial  evidetace  in  the  county  where  it  is  laid,  at  any 
before  the  cause  is  tried :  And  it  was  accordingly  di 
in  one  case,  after  the  cause  had  been  twice  taken 
trial*.  In  the  Common  Pleas,  the  rule  in  the  first 
being  only  a  rule  ntii,  the  court  will  make  it  abeolute  or 
charge  it,  as  they  see  cause. 


b 


If  two  actions  are  depending  at  one  time,  by  the 
plaintiff  against  the  same  defendant,  for  causes  which  mtj 
joined,  and  particularly  if  the  defendant  be  holden  to  hA 
both,  the  courts  will  compel  the  plaintiff  to  consolidate 
actions ;  and  on  account  of  the  vexation,  to  pay  the  cosb 
the  application^  But  where  three  actions  were  succesnt 
brought  by  the  same  plaintiff  against  the  same  defendant, 
three  notes  of  hand,  which  became  doe  at  difierent 
the  court  of  King's  Bench  refused  to  consolidate  them*. 


•  3  TauQt.  86« 
»'»Str.  858- 

^ T.  Bodt&tgton  aod  others,  M. 

20  Geo.  Ill*  K.  B. 
'  Anii^  6409  3 1 . 


^  Cowp.  409. 
^  2  Dnrn^  &  East,  639.  Bamii^<3 
but  tee  2  8tr.  1x49.  X178.  ud 
t  Mustaidem  &  (yHmrm^  M.  IJ 

m.  K.  B. 
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lere  three  actions  were  brought  for  bribery,  at  an  election  for 
nnbers  of  parliament,  and  in  each  action  there  were  counts 

*  forty  different  jpenalties,  for  distinct  acts  of  bribery,  that 
art  wonld  not  consolidate^  on  account  of  the  difficulty  of 
ing  justice  between  the  parties^  if  so  many  distinct  acts  of 
ibery  were  to  be  discussed  in  one  action*.  And  the  courts 
11  not  consolidate  actions  against  different  defendants :  Thus, 
liere  it  was  moved  that  four  several  declarations  in  trespasi^ 
[•inst  four  different  defendants,  might  be  put  into  one,  on  an 
Kdavit  that  the  trespass,  if  any,  was  committed  by  all  jointly  ; 
e  court  of  King's  Bench  said,  they  never  went  so  far  as  the 
•e  of  different  defendants,  but  only  where  the  declarations 
e  between  the  same  parties :  The  plaintiff  may  have  the  be- 
fit of  the  other's  evidence,  in  his  action  against  either ;  but 

•  would  be  to  deprive  him  of  that  benefit^  So  the  court 
King's  Bench  will  not  consolidate  several  informations  in 
tore  of  quo  tvarrantOf  against  several  persons,  for  distinct 
ices;  for  tliere  must  be  an  information  against  each,  to 
^le  each  to  disclaim% 

[n  actions  upon  a  policy  of  assurance  against  several  un« 
rwriters,  the  court  of  King's  Bench,  by  consent  of  the 
lintifl^  will  make  a  rule,  on  the  application  of  the  defendants, 
icb  is  called  the  CamsoUdatum  rv\e\  for  staying  the  pro- 
idings  in  all  the  actions  except  one,  upon  the  defendants' 
lertaking  tp  be  bound  by  the  verdict  ia  that  action,  and  to 
f  the  amount  of  their  several  subscriptions  and  coHts,  in 
le  a  verdict  shall  be  given  therein  for  the  plaintiff.  This 
e^  though  attempted  before  without  success*,  was  intro- 
sed  by  Iiord  Mansfield  into  general  use,  in  the  court  of 
sg^'s  fiench^  to  avoid  -  the  expence  and  delay  arising  from 
!  trial  of  a  multiplicity  of  actions  upon  the  same  ques- 


X  Ssnili  R.  4S3.  <"  ft  Maule  A  Sel.  7$. 

I    Str.  4ftO«   and  iee  Cait  4ift^.       *  Append.  Chap.  XXIL  §  j. 

idw.  137.  S  Will.  «ft7.  •  s  Barnard.  K.  B.  xoj* 
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tion* ;  and  if  the  plaintiff  will  not  give  his  consent,  the  cenrU 
have  the  power  of  g^ntiog  imparlances  in  all  the  actions  but 
one,  till  the  plaintiff  has  an  opportunity  of  proceeding  to  tritl  in 
that  action^  On  the  other  hand,  if  the  plaintiff  consent  to 
the  rule,  the  courts  will  make  the  defendants  submit  to  retfoa- 
able  terms ;  such  as  admitting  the  policy,  prodocing  and 
giving  copies  of  books  and  papers,  and  undertaking  not  to 
file  a  bill  in  equity,  or  bring  a  writ  of  error^.  In  the  GoniBKii 
Pleas,  there  is  no  rule  of  court,  but  a  judge^s  order  is  obtaiad^ 
for  consolidating  actions^  ¥h 


But  though  the  defendants  undertake  to  be  bound  by  t 

verdict  in  one  action,  yet  this  must  be  understood  to  mcM 

such  a  verdict  as  the  courts  think  ought  to  stand,  as  a 

determination  of  the  matter ;    and  therefore  where  the 

fendant,  after  a  verdict  for  the  plaintiff  in  one  action, 

tained  a  new  trial,  the  court  of  King*s  Bench  wooM  not 

a  rule,  previous  to  the  new  trial,  for  the  other  defendaati 

pay  the  money  to  the  plaintiff,  punoant  to  their  un 

So  if  the  court  think  it  reasonable  to  open  a  consolidation 

and  try  a  second  cause,  they  will  extend  to  the  second 

all  such  terms  imposed  on  the  successiiii  party  in  the  first, 

are  requisite  for  attaining  the  justice  of  the  case^    And 

consolidation  rule  relates  solely  to  the  verdict:    Ti 

where  several  caused  are  consolidated,  if  a  writ  of  error 

issued  in  the  cause  tried,  aud  execution  taken  ont  for  wtst 

bail  in  error  being  duly  put  in,  and  writs  of  error  be  isnd 

the  other  causes,  and  bail  duly  put  in  thereon,  exeeutioi 

those  causes  is  thereby  stayed'.     The  defendants  in 

actions  on  a  policy  of  assurance,  paid  money  into  court, 

the  plaintiff  took  out,  without  taxing  the  costs  at  that  time; 


iis 


"  Parke'8    Insur.    Introd*    and    aee 
Manhali  on  InsuraDce,  i  Ed.  p.  6o3» 

^Id.  iind*  Brawn  T.  Newnkam  ami 
othen,  E.  25  Geo.  III.  K.  B. 


'  Parke's  Imur.  lidroi, 

*  Appead.  Cbq^XXm.  f  & 

•  3  Bur.  1477. 

'  5  Tausu  i6j. 

f  %  New  Rep.  C.  P.  4]0i 
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ter wards  tbey  entered  into  the  common  conwlidatioii  role ; 
•nd  the  plaintiff  being  non-snited  in  the  action  that  was  tried, 
the  court  of  King's  Bench  held  that  the  latter  was  not  entitled 
to  the  costs  in  any  of  the  actions,  up  to  the  time  of  paying 
iDoney  into  court*.  But  the  practice  is  different  ib  the  C^m* 
mon  Pleas^ :  And  in  that  court,  if  a  verdict  be  giren  iiiflavour 
of  the  plaintiff,  to  the  satisfaction  of  the  judg^e  who  tried  the 
canse,  the  plaintiff  may  proceed  to  tax  his  costa  on  the  verdict, 
■ad  gtt  the  defendant's  attorney  to  attend  the  prothonotaries^ 
who  will  tax  the  costs  in  the  other  actions;  and  if  the  debt 
and  costs  are  not  paid,  the  court  should  be  mored,  on  an  af- 
fidavit of  the  facts,  for  leave  to  enter  op  judgment  and  take 
Mtt  execution,  &c/  In  actions  upon  a  policy  of  assurance, 
■gainst  several  underwriters,  where  the  parties  had  not  en* 
■ered  into  a  consolidation  rule,  the  attorney  for  the  plaintiff 
Made  oot  a  full  brief  in  one  cause,  but  only  a  short  statement 
m  the  rest ;  and  the  master,  on  taxation,  having  allowed  for 
iidl  briefs  in  all  the  causes,  the  court  of  King's  Bench  made 
m  rule  for  him  to  review  his  taxation''. 


K 


I  As  the  courts,  for  the  sake  of  avoiding  expence,  will  con* 
plidate  unnecessary  actions,  so  when  it  appears,  on  the  face 
Bf  the  declaration,  that  some  of  the  counts  are  superfluous, 
^kej  will  order  them  to  be  expunged ;  and  if  there  be  any 
v^ation,  will  make  the  plaintiff  pay  the  costs  of  the  appli* 
!!^om  Thus,  where  several  counts  in  a  declaration  are  pre- 
•Wely  the  same,  or,  which  more  frequently  happens,  there 
s  only  a  formal  difference  between  them,  and  the  same  evi* 
'^uce  will  support  .each%  as  if  the  plaintiff  declare  specially 
^d  generally,  for  a  matter  that  may  be  given  m  evidence 


^  7  DaroC  &  Eatt|  372.  '  MurAuoMr.  Bmwu  sad  othen,  H. 

^  3  Bot.  &  PoL  5s8.  but  in  this  case,  23  Geo,  TIL  K.  B. 

Nfi  cootolidatton  nikt   were    entered  .  *  Casl  Imyi.   Hardw.    129.  Baraei^ 

"^prerioaa  to  the  psjmeotof  moocy  360.  2 Bur.  ii88.  1  New  Rcp»  €•?• 

^^^  ooBiu  289*   Cbittjr  oa  Flcadii^  t  Y.  p.  391. 

fIn1p.Cr.715. 
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Upon  a  general  coont,  the  courts  will  expunge  the  raperflnoii 
counts:  And  it  seems  reasonable  that  they  should  expongt 
such  counts  as  appeoTi  by  reference  to  the  bill  of  partieulsn, 
to  be  altogether  inapplicable  to  the  plaintiflTs  case^.    So  whm 
a  declaration  unniecessarily  contains  indecent  languagei  tk 
courts  it  seems  will  order  it  to  be  referred  for  scandal  and  in- 
pertinence ;  and  direct  the  master  or  prothonotary  to  tax  a* 
emplary  costs\    But  where  there  is  a  material  difference  be> 
tween  the  counts'",  the  courts  will  not  determine,  upon  d^ 
fidavits,   whether  they  are  well  founded  in  point  of  fact; 
for  if  not»  the  plaintiff  will  be  sufficiently  punished  by  paynf 
the  costs,  which  he  will  be  subject  to^  dn  such  of  the  comiii  F 
as  are  found  for  the  defendant^    And  where  the  declaratioo  | 
consbted  of  286  counts^  upon  as  many  banker's  notes  fori 
guinea  each,  payable  to   bearer^   with  the  common  roooti 
for  money  lent,  and  money  had  and  receiyed,  the  court  if 
King's  Bench  refused  to  strike  out  the  counts  upon  the  notei; 
as  it  might  have  put  the  plaintiff  to  unnecessary  difficoltj  ii 
proof  at  the  trial,  or  made  it  necessary  for  him  to  have  a  writ 
of  inquiry  on  a  judgment  by  default% 

If  a  declaration  be  unnecessarily  long,  the  courts  will  order 
the  superfluouii  matter  to  be  expunged :  as  where,  in  an  action 
of  coMiumI  upon  an  indenture,  the  plaintiff  recites  the  wboli 
of  it,  and  not  merely  such  parts  as  are  necessary^;  or  where. 


■i . 


*  This  point  came  before  the  court^  in  the  court  granted  a  rale  mtit  for  liffliti| 
the  case  o£  jfrbauim  t.  fVyait,  M.  38  the  declaration  to  ten  couott;  but  s 
Geo.  Illk  K.  B.  bat  was  not  deter-  shewing  caose,  the  rule  was  diiduipi 
rained ;  the  rule  being  dischnged,  lor  with  costs. 

want  of  aa  affidsTit  to  identify  the  faiU  *  Ttmur   and   (oihtn^   mtipM%  ^ 

of  particulars.  KmgiUm^  H.  23  Geo.  III.  K.  &  iW 

^  2  Wils.  20.  ▼•  Cocl^  M.  36  Geo.  III.  K.B.  I>^ 

*  In  the  case  of  Cowan  ▼•  Beny,  E.  Kt  B.  7$4. 

38  Geo.  IIL  K.  B.    the   declaration  ^  Laae  w.  Smiikf  M.  46  Geo*  OL 

which  was  in  Mt  for  penalties  on  the  K.B.  3  Smith  IL  113.  S.  C 

statute  9  Ann.  c.  14.  consisted  of  480  '  Cowp.  665.  727.  and  see  1  K 

counts,  for  money  won  at  play  bf  dif-  Blac  123.  i  Campb.  196.  mmi* 
lereot  persoocy  at  difiereat  tim^s ;  and 
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II  an  action  of  traverf  he  sets  oat  a  long  inventory  of  goods, 
irith  frequent  and  unnecessary  repetitions  and  descriptions. 
3o  in  an  action  against  forty  six  defendants,  the  court  of 
Sommon  Pleas  ordered  the  wwd  '*  defendants'^  to  be  sab- 
titnted  for  the  names  of  the  defendants,  in  all  the  places  where 
hej  occurred,  except  the  first*.  In  these  cases,  when  the 
objection  is  clear,  the  courts  will  order  the  superfluous  counts 
Dr  matter  to  be  expunged  on  motion,  in  the  first  inntance; 
but  otherwise  they  will  refer  it  to  the  master  or  prothonotary^ 
lad  decide  upon  his  report.  And  in  the  Common  Pleas,  the 
notion  may  be  made,  after  the  defendant  has  taken  the  de- 
flaratton  out  of  the  office,  and  pleaded  to  the  action^ 


•  I  Ncv  Rsp.  a  P.  289.  «  Law  v.  imUmumh  H.  3 1  Ce^  lift 

»S  Blac  Rqi.  906.  C.  P.  Imp, C.  P.  330. 
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CHAP.  XXIV, 


Of  BRINGING  Money  indo  Comar. 

THE  practice  of  bringing  money  into  coart  is  said  \k 
been  first  introduced  in  the  reigpa  of  Car.  II.  at  thi 
when  Kthfikg  was  chief  justice,  to  avoid  the  hazard  an 
ficuky  of  pleading  a  tender*.  And  it  is  allowed  in 
where  an  action  is  brought  npon  contract,  for  the  reco^ 
a  debt%  which  is  either  certain  or  capable  of  being  ascer 
by  mere  computationi  without  leaving  any  sort  of  dis< 
to  be  exercised  by  the  jury ^.  In  these  cases,  when  the  cl 
is  not  whether  any  thing,  but  how  much  is  due  to  the  pL 
the  defendant  may  have  leave  to  bring  into  court  any  % 
money  he  thinks  fit ;  and  the  courts  will  make  a  ruk 
unless  the  plaintiff  accept  of  it,  with  costs,  in  discharge 
action,  it  shall  be  struck  out  of  the  declaration,  and  pa 
of  court,  to  the  plaintiff  or  bis  attorney ;  and  the  plaintifl 
the  trial,  shall  not  be  permitted  to  give  evidence  for  tli 
brought  in"*:  which  rule  should  be  accompanied  wit 
general  issue,  or  other  plea,  to  the  residue  of  the  demand' 

Thus  in  assumpsit^,  or  covenant' f  for  the  payment  of  d 
tho  defendant  may  bring  money  into  court :  and  in  cot 
Ui  fnid  diet  and  lodging,  or  pay  ten  pounds,  the  court  al 


•  I  Ld.  Raym.  255*  2  Salk.  597.  2  Bur.  1773.  Imp.  K.  B.  323.] 

tiMi  717*  Cai.  imf.  Hardw.  507.  z  Append.  Cbap.  XXIV.  j  iyS,j 

MauinI*  S3*  (a),  but  ace  R.  H.  5  Jac.  L  *  Barnes,  339.  350. 

K.H.  'iVent.356.  aSalk.S96»^ 
*'  Cam.  Dif  •  tit.  P/MiAr,  C.  lo.  >  1  Salk.  596.  i  Wib.  7$. 

"  a  ttur.  iiso.  iiao*  Sanie8»  284.  2  Bhc  Rq 

**  fiay.  Ri|w  196,  7*  »  Bur.  iiar.  3 
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m  to  bring  in  the  ten  poonds*.  In  debt  for  rent,  the  defend- 
It  may  bring  money  into  court  in  the  King*s  Bencb^,  as 
ell  as  in  the  Common  Pleas%  and  Exchequer^ ;  although, 
I  the  former  courts  it  was  refused  in  the  time  of  Lord 
lardmch^;  and  in  a  case  previous  to  that  time',  the  court 
dd  they  nerer  did  it  in  d^U  But  there  is  a  distinction  be- 
reen  those  actions  of  dehty  wherein  the  plaintiff  cannot  re- 
[>ver  lest  than  the  sum  demanded,  as  on  a  record,  specialty  or 
atute,  giving  a  sum  certain  by  way  of  penalty' ;  and  those 
ctions  wherein  the  plaintiff  may  recover  less,  as  in  debt  for 
nii%  or  on  simple  contract^ :  In  the  former,  the  defendant 
annot  bring  money  into  court'' ;  though  he  may  move  to  stay 
be  proceedings,  on  payment  of  the  whole  penalty  and  costs' : 
ot  in  the  latter,  the  defendant  has  been  allowed  to  bring 
Mmey  into  court*" ;  because  the  plaintiff  does  not  recover  ac-f 
ording  to  his  demand,  but  according  to  the  verdict  of  the 
nry.  Where  an  action  however  is  brought  for  several  penal- 
ies  on  the  game  laws,  the  defendant,  we  have  seen*,  may 
lave  leave  to  pay  one  penalty  into  court,  leaving  the  plaintiff 
tt  liberty  to  proceed  for  the  rest.  And  the  defendant,  by  act 
if  parliament*,  may  bring  money  into  court  in  dehty  cmenanU 
NT  other  action  on  a  policy  of  assurance. 

In  an  action  for  general  damages,  upon  a  contract^,  or  for 
a  tort*  or  trespass',  as  a  tender  cannot  be  pleaded,  so  the  defend- 
ant is  not  allowed  to  bring  money  into  court.    And  it  cannot 


•  8  Mod.  305.  S.  C.  Barnci,  aSs- 
k  s  Sdk.  596,  7.  *  jinie,  562,  3. 

•  Bwatf,  ago.  aSa.  Pr.  Reg,  aj;.  -  i  Vent.  5 56.  a  Salk.  596,  7 
^  Bmb.  1*4.  ■  jitiu,  56a. 

•  Cai.  iemfu  Haidw.  173.  •  Sut.  19  Geo.  IL  c.  37.  f  7.  3  Bur. 
'  a  Str.  890.  1773.  a  Tanot.  317. 

•Cro.  Jac  laS.  498.  6a9.  3  Bfed.  »  1  Veou  356.  a  Blac.  Rep.  837.  a 

Vi-  Bot.&  Pill.  S34.  I  Hot.  &  PoL  14.* 

^  5  Mod.  aia.  «i  a  Str.  787.  906.  a  Barnard.  K«  B. 

'  I  H, Blac  S49.  4.  S.  C.  7Diuni£  ft  Eaat,  33$. 

^ a Str.890.  i  Barnard.  K.  B.  4aob  f  zWik.  11$^ 


be  brought  into  conrt,  in  an  action  ibr  dibtpidatioqiP*  But  is 
an  action  of  (UiwmpsU  against  a  oarrioTt  for  not  d^wriag 
goods,  the  defendant  having  advertised  that  he  would  not  be 
answerable  for  any  goods  beyond  the  valae  of  twmity  pomdiy 
unless  they  were  entered  and  paid  for  accordiiigly»  the  eomt 
of  Ring*s  Bench  allowed  him  to  bring  the  twenty  pounds  into 
court*'.  So  money  may  be  brought  into  court,  in  an  action  od 
the  case  for  navigation  calls'.  And  where,  in  an  action  fer 
general  damages,  the  bringing  of  money  into  court  is  inregu- 
lar  i  if  the  plaintiff  take  it  out,  he  thereby  waives  the  irrego- 
larityj  and  cannot  afterwards  have  a  verdict,  unless  be  recover 
more  than  the  sum  brought  in"*.  In  an  action  for  freight  bj 
4  foreigner,  there  being  a  cross  action  against  bim  for  onliquH 
dated  damages,  the  court  of  Common  Plens  refused  to  perput 
the  freight  to  be  paid  into  court,  as  a  fund  liable  to  payvisiit 
of  the  damages  when  ascertained% 


In  an  action  by  an  executor  or  administrator,  the  pbdotif 
not  being  liable  to  costs,  the  defendant  was  not  formody  it 
lowed  to  bring  money  into  courts  but  now  it  is  otberwise^; 
and  the  effect  of  the  rule  will  be,  not  to  make  the  pbiatiff 
pay,  but  only  to  lose  bis  subsequent  costs.  And  in  actiosf 
against  justices  of  the  peace\  or  officers  of  the  excise'  or  cof- 
toms^,  for  any  thing  done  in  the  execution  of  their  offices,  '^  in 
case  the  defendants  shall  have  neglected  to  tender  any,  or  shall 
have  tendered  insufficient  amends,  before  the  action  broogbt 


ftC 


*'  8  Darnf.  &  Eaat,  47.  Caropb.  559. «. 

^  Ifwtton  T.  BoUmt9  £.  2%  Geo.  III.  •  3  Tauot.  ^2^. 

I  H.  Blac  299.  m  noisi  but  see  '2  Salk.  596. 

a  Bos.  &  Pul.  234.  And  as  10  the  UM^  s  2  Str.  ^96. 

Ay  of  carriers,  m  cooseijiience  of  such  ^  Stat.  24  Geo.  II.  .c.  44.  $  4*  Aod 

adfertisenents,  see  i  H.  Blac.  298.  %  noKtt  this  seems  to  have  betn  die  fo 

East,  128.  4  Esp.  Rep.  17/.  4  East,  suttute^    which   allowi   losscy   10  ^ 

3;i«  5  East,  107.  and  for  the  oMxlftof  brought  into  eoort^ia  an  actios  fiirpi^ 

<ldMYthercon,seeaEast,ia8.4E^  lal  damages. 

Sep.  177.  6  Ease,  564.  '  Stat.  23  Geo.  ULc  70. f  5}* 

V;  Duref,  &  East,  36.  ^Stat.24  0ne.  10.  sem.  ft.  c  47*  i 

^  1  Dttrnf.  ft  East,  710.  and  see  i  35*  28  Geo.  IILc  37.  f  28. 
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av  muKoiNO  momby  into  oovrt*  053* 

^^  tiiey  may  by  leave  of  the  coart,  at  any  time  before  ime 

*  Joined,  pay  .into  court  such  sam  of  money  as  they  shall  see 

*  fit ;  wbereapon  such  proceedings,  wders  and  judgment  shall 

*  be  bad,  made  and  given,  in  and  by  such  coart,  as  in  other 
^  ttctidBS  where  the  defendant  is  allowed  to  pay  money  into 
«  courts;' 

There  is  said  to  be  no  pveeedent,  where  there  are  several 
lefttodants,  for  one  to  pay  money  into  coitrt^.  Where  there 
ire  Mvera)  cootits  or  breaches  in  the  declaration,  and  as  to 
Mn^  of  them  the  defendant  may  bring  money  into  coort^ 
imt  not  as  to  the  others,  he  may  obtain  a  rale  for  bringing  it 
in  specially,  upon  some  of  the  counts  or  breaches  only.  Thiis^ 
wher^  an  action  of  coventme  was  brongbt  upon  a  lease,  fw 
non-payment  of  rent,  and  not  repairing,  &c.  the  court  of 
King's  Bench  made  a  rule,  that  upon  payment  of  what  should 
ippear  to  be  due  for  rent,  the  proceedings  as  to  that  should  be 
JUtyed ;  and  as  to  the  other  breaches,  that  the  plaintiff  might 
proceed  as  he  ^onld  think  fit.  So,  medvetunU  upon  a  charter* 
j^rty",  the  defendMt  was  allowed  to  bring  money  into  court, 
upon  two  of  the  breaches  only ;  viz.  for  freight  and  demur- 
ragie.  But  in  debt  for  the  penalty  of  a  charter-party,  the  court 
of  Common  Pleas  discharged  the  rule  for  bringing  money  into 
court* :  and  in  another  case,  they  refused  to  permit  the  defend* 
tnt  to  pay  money  into  court  on. all  the  counts  in  the  declara* 
tion  except  the  last,  and  to  demur  to  that  counts  If  a  de- 
fendant bring  money  into  court  upon  some  of  the  counts, 
and  the  plaintiff  take  it  out,  the  latter  is  only  entitled  to  the 
^osts  of  those  counts^. 


*  See  alio  the  autoM  13  Geo.  lU.c.  3jo*  i  Vent.  3$6«  totUrai  aod  aec  tt. 

^8. 1  79*  and  13  Geo.  IIL  c.  84.  §  8i.  Reg.  C.  P.  256.  %  Blac.  Rep.  837; 

m  to  briogiog  money  into  court,  hj  per-  '  a  Bar«  1 120. 

KMia  acting  under  the  general  h^hwn^  *  Bamet,  285. 

md  iBmj/kiir  acti.  '  Pr.  Reg.  256. 

^  %  Bbc.  Rep.  X030.  *  4  Dumf.  &  East,  $79.  z  Taunt. 

^  2  Salk.  596.  I  yfin*  7S?  Bamea,  266. 
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The  motion  for  leare  to  bring*  money  into  court  is  a  motion 
of  course,  and  should  regularly  be  made  before  plea  pleaded'! 
but  it  is  frequently  madeS  and  in  some  cases  expressly  anAo- 
rized""!  after  plea,  on  obtaining  a  judge's  order  for  that  pur- 
pose:  and  if  there  has  been  no  ddayS  the  courts  will  gire  tbe 
defendant  leave  to  withdraw  the  general  issue^  in  older  to 
bring  money  into  court,  and  replead  it,  on  payment  of  costs. 
In  the  King's  Bench,  the  moticm  paper  being  signed  iqf  coon- 
sel,  the  money  should  be  paid  to  the  signer  of  the  wiils^  who 
acts  in  this  instance  as  deputy  to  the  mast^;  and  will  givo 
a  receipt  for  the  money,  on  being  paid  30s.  for  ereiy  lOOL 
and  so  in  proportion  for  every  greater  or  lesser  snm  exceedisi^ 
iOL  and.  2^.  for  every  sum  under  102.  besides  Ss.  4d.  fi»  the  re» 
ceipt^    The  rule  for  bringing  in  the  money  is  drawn  npyia 
this  court,  by  the  clerk  of  the  rules  in  term  time,  or  within  a 
week  after,  on  the  motion  paper  and  receipt  being  left  wiA 
him  as  instructions ;  but  after  a  week  from  the  end  of  the  tens, 
there  must  be  a  judge's  order  for  drawing  up  the  rule,  irinch 
is  granted  of  course,  without  a  summons.    In  the  Common 
Pleas,  if  the  sum  be  xmAetfive  pounds,  it  may  be  paid  in  on  a 
side-bar   or  treasury  rule,  which  is  granted  of  conne  by  As 
secondaries ;  but  if  it  amount  to  that  sum  or  upwards,  a  Ser- 
jeant's hand  is  necessary  for  obtaining  the  rule ;  and  after  a 
week  from  the  end  of  tbe  term,  there  must  also  be  a  judgt's 
order  for  drawing  it  up.     The  rule  in  this  court  being  taken  tD 
the  prothonotaries  office,  the  clerk  there  will  receive  the  mon^, 
and  write  a  receipt  in  the  margin,  on  being  paid  \d.  in  the 
pound,  and  1^.  Ad.  for  tbe  receipt.     On  a  plea  of  £en<2er,  with 
zprqfert  in  curidj  the  sum  tendered  must  be  paid  to  the  signer 
of  the  writs  in  the  King's  Bench,  or  prothonotaries  in  the 
Common  Pleas,  who  will  give  a  receipt  for  it  in  the  margin  of 
the  plea  ;  and  if  not  paid,  the  plaintiff  may  consider  the  plei 
as  a  nullity,   and    sign  judgments     If  the  defendant  bring 


*  I  lid.  Raym.  398.   i  WiU.  rj;.        '  2,  Str.  xs^i.  Baltics,  089.363. 
Barnes,  279.  «  i  Cromp.  i^ 

^  I  Durnf.  &  East,  71  z.  '  IL  H.  5  Joe.  L  K.  B. 

®  Sut.  24  Geo.  11.  c.  44.  $  4.  '  t  Str.  638,  Baraet,  252. 
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dy  into  court  on  a  plea  of  tender,  the  jdaintiff  may  take  it 
dMHigh  he  reply  that  the  tender  was  not  made  before  action 

[ie  mle  to  bring  money  into  court  is  commonly  drawn  up 
cattSf  to  be  taxed  by  the  master  in  the  King's  Bench,  or 
of  the  proChonotories  in  tiie  Common  Pleas :  And  in  the 
f  s  Beiich»  the  court  will  not  in  general  permit  the  de- 
snt  to  bring  into  court  the  debt  tod  costs  up  to  a  certain 
after  the  actkm  Iwought,  (thereby  excluding  the  costs  of 
ieclaration  delivered,)  upon  the  ground  of  an  offer  to  pay 
iebt  and  costs  up  to  that  period,  without  having  made  a 
sr  belbre  action,  or  dbtaioing  the  common  rule  for  storing 
eedings  on  payment  of  debt  and  costs,  up  to  the  time  of  the 
ication^  But  where  the  plaintiff's  conduct  appeared  to 
be^i  oppressive,  the  court  of  King's  Beach,  on  motion, 
larg^  so  much  of  the  rule  for  bringing  money  into  court, 
lated  to  the  payment  of  cost^ :  And  in  the  Common  Pleas, 
rding  to  several  recent  decisions,  where  the  defendant, 
action  brought  and  before  declaration,  offers  to  pay  the 
and  costs,  and  the  plaintiff  refuses  to  receive  it,  the  court 
permit  the  defendant  to  pay  the  debt  into  court,  with  the 
\  of  the  action  up  to  the  time  of  his  offer  only ;  and  if  the 
itiff  take  the  money  out  of  court,  he  will  be  compelled  to 
the  costs  of  the  application,  and  all  costs  in  the  action 
squent  to  the  offer^.  And  in  like  manner,  upon  setting 
i  a  writ  of  inquiry,  the  court  of  Common  Pleas  permitted 
defendant  to  pay  money  to  the  plaintiff,  under  a  rule  of 
t,  with  the  costs  of  the  action  up  to  that  time,  and  ordered 
the  plaintiff's  further  proceedings  should  be  at  the  peril  of 
ig  the  subsequent  costs*.  But  where,  in.  an  action  for  work 
labour,  the  defendants,  having  offered  by  letter  to  pay  a 
in  sum  for  the  debt  with  the  costs  up  to  that  time,  which 


Bos.  &  Pd.  353.  but  tee  Caa.  Ft.  C.  P.  no.  Pr.  Reg. 

( Eait,'5Si.  2^2*  SL  C.  temim  cMram 

Bur.  $78.  «  I  Taunu  491.  but  tee  Cat.  Pc.  QrP; 

TsoBU  203.  283»  4  Tauat.  2j5.    85.  Barnes,  ^Si.  s8j.                   i 


firoved  by  the  rale  for  bringing  il»  in\ 

firinging  money  into  codrt  is  in  general  considei 
acknowledgment  of  the  right  of  action,  to  the  amoi: 
snm  brought  in"^ ;  which  the  plaintiff  therefore,  on  | 
an  office  copy  of  the  rale,  ig  entitled  to  receive  at  a 
whethtt  he  proceed  in  the  action  or  not,  and  even  t 
be  non-*8uited,  or  have  a  verdict  against  him' :  And 
acknowledgment  on  record,  the  party  can  never  r 
back  again^  though  it  afterwards  appear  that  he  paid 
fully"".  So,  in  the  Common  Pleas,  the  court  will  i 
money  brought  in  by  the  defendant  through  a  mist 
restored,  unless  it  appear  that  some  fraud  or  deceit 
practised  upon  him*.  But  bringing  money  into  court 
be  an  admission  of  a  legal  demand  only* :  And  be; 
amount  of  the  sum  brought  in,  it  is  no  acknowledgmc 
right  of  action^ :  therefore  if  the  plaintiff  proceed  fur 
at  his  peril.  So  in  actions  of  treqnM  against  jostic 
peace,  &c.  for  acts  done  by  them  ex  officio^  bringin( 
into  court  seems  to  be  no  admission  of  the  right  of 
And  where  money  has  been  paid  into  court,  short  of  tl 


*  ;  Taunt.  840.  z  Mmh.  39&.  S.  &        '  s  Boi»  h  M*  39s. 
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iflTs  demands  and  it  is  taken  out  of  court,  evidence  is  admis« 
ibie  to  shew  quo  animo  it  was  done  ;  and  it  is  not  to  be  taken 
onclusively  as  an  admission  that  the  rest  of  the  demand  was 
nfoanded*.  Upon  putting  off  a  trial,  the  bail  had  paid  a  sum 
f  money  into  court,  to  abide  the  event  of  the  suit,  and  the 
ait  having  afterwards  abated  by  the  death  of  the  defendant, 
iej  were  permitted  to  take  the  money  out  of  court,  although 
;  was  opposcKl  both  by  the  plaintiff^  and  by  the  administrator 
f  the  defendant^. 

It  has  been  doubted,  whether  the  plaintiff  can  be  nonsuitedf 
filer  bringing  money  into  court ;  but  there  seems  to  be  little 
easoD  for  such  a  doubt.  When  money  is  brought  into  court, 
mless  the  plaintiff  will  accept  of  it  with  costs,  in  discharge  of 
he  salt,  it  is  considered  as  paid  before  action  brought,  and 
track  out  of  the  declaration  ;  and  the  action  proceeds  for  the 
JSiidDe  of  the  demand,  in  like  manner  as  if  it  had  been  origi. 
pUy  commenced  for  that  only"".  And  accordingly,  the  prac- 
iee  of  nonsuiting  the  plaintiff,  after  money  paid  into  court,  ap- 
Mrs  to  be  supported  by  many  authorities^  It  seems  there- 
th!e,  that  afterpayment  of  money  into  court,  there  may  be  a 
fe€Qsait,  a  judgment  as  in  case  of  a  nonsuit,  a  demurrer  to  evi- 
ttiieef  or  a  plea  puis  darrein  continuance :  in  short,  that  the 
•Use  goes  on  substantially  in  the  same  manner,  as  if  the 
HH^y  had  not  been  paid  in  at  all^ 

^A^here  the  declaration  contains  a  count  on  a  special  con- 
^t,  bringing  money  into  court  generally  is  an  admission  of 
&  contract,  so  as  to  supersede  the  necessity  of  proving  it  at 
i&  trials  therefore  in  such  case,  if  the  defendant  mean  to 


'   5  £<p.  Rep.  69.  Hardw.  ao6.    2  Str.  1027.  S.  C.   4 

^    H^arJw,  Z^fvrfi^,  M.  4 j  Geo.  III.  Duraf.  &  East,  10.  7  Durnf.  &  East, 

B.  a  Smith  R.  49.  S.  C.  but  vidt  372.  2  Esp.  Rep.  481.  607.  2  H.  Blac. 

%  66i.  374*  and  see  i  Cainpb.  327,  2*  in  notU. 

3  Dumf.  &  East,  6j7.  *  2H.  ^hc.n^.parEfrt  Ch.  J. 

^  %  Sallu    597*     IV.    Reg.     250.        '  2  Dunif.  &  East,  275.  4  Durnil  Sc 

^  Fir.  C.  P.  36.  &  C  Cas.  temp.  East,  579.  Peake's  Cas.  iVif.  Pri.  14.  1 
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deny  tha  esistence  of  the  contract,  he  shoald  pay  money  into 
ceart  spedaUt/f  on  the  other  counts  of  the  declaration.  So 
where  the  defendant  paid  money  into  coart  generally,  npon  a 
declaration  containing  a  count  on  a  policy  of  assurance,  to- 
gether with  the  money  counts,  the  court  of  King's  Beach 
held,  that  this  was  an  admission  of  the  contract  stated  in  the 
i^cial  count ;  and  that  it  was  not  competent  to  the  defendant 
to  shew  that  the  policy,  by  which  the  risk  was  originally  made 
to  cease  after  the  ship  had  moored  twenty  four  hours  in  safety, 
was  afterwards  altered  by  the  broker,  without  the  defendant's 
knowledge*.  But  where,  in  a  similar  case,  it  appeared  that 
the  plaintiff,  by  his  conduct  prcTioas  to  the  trial,  had  induced 
the  defendant  to  believe  that  the  only  point  to  be  tried  was  a 
question  of  fraud,  and  suffered  him  to  prepare  his  erideace  ac« 
cordingly ;  the  court  of  Common  Pleas  would  not  aHow  Ae 
plaintiff  to  object  to  the  receipt  of  that  evidence  at  thetrial^ 
upon  the  ground  of  the  contract  having  been  admitted  by  ike 
payment  of  money  into  court^.  And  in  an  action  on  a  valaed 
policy  of  assurance,  the  payment  of  money  into  eomrt,  opon  t 
count  which  states  a  total  loss  by  capture,  is  no  admissioD  ofa 
to'  al  loss ;  but  the  plaintiff  is  bound  to  prove  that  he  has  sof* 
fered  damage  from  the  c<apture,  beyond  the  amount  of  tbe  imv  If,, 
paid  into  court^.  A  tender  also  admits  the  contract  and  fhds  h^ 
stated  in  the  declaration  :  Therefore,  where  a  connt  averR^Ji^ 
that  in  consideration  that  the  plaintiff  would  let  to  the  AdeA  \^ 
ant  certain  tithes,  the  defendant  agreed  to  pay  4 1  /.,  and  tkt  |i|a 
plaintiff  did  let  the  said  tithes,  and  permit  the  defemhnit  U 
take  them  ;  a  tender  pleaded  to  all  the  counts  genrndty,  tr* 
held  to  preclude  the  defendant  from  shewing  a  legal  intff^ 
ruption  to  his  taking  the  tithes,  if  any  such  interruptioD  M 
subsisted**. 


K 


When  money  is  brought  into  court,  the  plaintiC  ^4^  ^* 


Eip.  Rep,  347.  2  East,  laS*.  a  H.  Blac.  ■  9  Eart,  335. 

374.  Br^au  v.  WiUUmon^  M.  38  Geo.  ^  3  Bm.&  F«ll  556.. 

III.  C.  P.  ft  Boi.  &   FuU  5^0.  2,  ^  I  Cmpb.  5^.  1  T«9Dt.4i9i&^ 

Canipb.3S7'  ?  3  Taunt.  95, 
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cepto  of  It,  with  costs,  in  discharge  of  the  suit,  or  proceeds  in 
the  action  :  In  the  former  ease,  he  should  take  an  office  cdpy  of 
the  roloi  and  procure  an  appointment  thereon  from  the  master, 
or  one  of  the  prothonotaries,  to  tax  the  costs,  and  serve  the 
tame  on  the  defendants  attorney ;  or  in  default  thereof,  it  will 
be  coiwidered  that  the  plaintiff  intends  to  proceed  in  the 
mrtion,  to  recover  a  larger  som  than  that  paid  into  court*. 
The  costs  being  taxed,  should  be  forthwith  paid  to  the  plaintiff 
or  his  attorney ;  and  if  they  are  not  paid,  the  pttfintiff  may 
prvceed  in  the  action,  and  proof  of  the  rule  to  pay  money 
iiito  coort  will  of  itself  entitle  him  to  a  verdict,  with  no- 
■Anal  damages'* :  Or,  in  the  Common  Pleas,  the  phiintiff,  after 
demaiidiflig  the  costs,  may  have  an  attachment  for  the  non- 
payment of  them ;  and  in  that  court,  he  may  proceed  in  the 
Miiov^  without  a  previous  demand  of  the  costs'.  But  in  the 
King's  Bench,  the  plaintiff  must  proceed  in  the  action,  if  they 
are  itfot  paid,  and  catmot  have  an  atiachilhent'' ;  for  the  rule  in 
thitf  cMijfi  is  conditional,  and  not,  as  in  the  Cotnmon  Fleas', 
obligatory  opo/a  the  defendant  to  pay  the  costs. 

If  the  plaintiff  proceed  in  the  action,  the  sum  brought  into 

court  is,  by  the  terms  of  the  rule,  to  be  struck  out  of  the  de- 

daratiour  and  paid  out  of  court,  to  the  plaintiff  or  his  attorney  ; 

id  npoof  the  trial  of  the  issue/  the  plaintiff  shall  not  be  per- 

itted  to^  give  evidence  for  the  same :  In  such  case^  if  the 

plaintiff  ]^N>ceed  to  trial^  otherwise  than  for  the  non-payment 

€»f  costs,  and  do  not  prove  more  to  be  due  to  him  than  the  sum 

brought  in,  the  plaintiff,  on  the  rule  being  produced^  shall  be 


*  R. Bf.  3*1  Ctfb.Il¥. K.B.  ^liMt  'a  Str.  iiio.  7  Dunf. Si  £aM,  6. 

Eaat,  la.  •  BanieS^  28^  l^r.  I^g.  259.  S.  C. 

^  r  Cain^.  i^S.  if.  Sd  if  after  action  11  East,  319. 

VhMgU^'  the  itfoo^  AnijrKt  to'  b<f  i^  '2  Salk.  ^97.   2  Sir;  1027.    ^^« 

^wwed  Upsid,  irttHdttf  it  rUtfdf  c6itn,  UmfL\  Haitli^.  206.  S.  C.  I&y.  Rep. 

^lie  plaintiff  niiiMt  Uatfc  a  vMkti   Id.  296,  7.  2  Bur.  ii2i« 

^59.  s.  jInUf  330.  t  ^  Com.  I>ig.  26.  and  9t^  Wllkf, 

«  2  New  Rcji.  C.  P.  /fii.  485. 
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iionsuited%  or  have  a  verdict  against.  himS  and  pay  costs  to 
the  defendant"^:  But  if  more  appear  to  be  doe  to  him,  he  shall 
have  a  verdict  for  the  overplus  and  costs^  And  in  policy 
causes,  \?here  there  is  a  consolidation  rule,  and  money  paid 
into  court,  although  the  cause'  tried  follow  the  general  prac* 
tice,  and  the  defendant,  if  he  succeed,  is  entitled  to  the  whole 
'Costs  of  that  action,  yet  the  plaintiff  is  entitled  to  the  entire 
costs  of  the  ^hort  causes,  up  to  the  time  of  paying  money  into 
court^.  Where  the  plaintiff  proceeds  further,  without  going 
on  to  trial,  he  shall  have  his  costs,  to  the  time  of  bringing 
money  into  court;  and  the  defendant  be  allowed  his  subse- 
quent costs^  And  the  plaintiff  is  entitled  to  costs,  up  to  the 
time  of  bringing  money  into  court,  though  he  afterwards  give 
notice  of  trial,  which  he  neglects  to  countermand,  whereby 
the  defendant  is  entitled  to  judgment  as  in  case  of  a  nonsuit^; 
or  though  the  plaintiff  afterwards  enter  the  record  for  trial, 
and  .withdraw  it^.  But  the  plaintiff  is  not  entitled  to  costs,  op 
to  the  time  of  bringing  money  into  court,  after  the  defendant 
has  obtained  judgment  as  in  case  of  a  nonsuit^,  or  judgmeot 
of  non  pros  for  not  entering  the  issue^. 

After  the  defendant  had  brought  money  into  court,  the 
plaintiff  proceeded  to  trial,  and  a  juror  being*  withdrawn  by 
consent,  it  was  held  that  the  plaintiff  was  not  entitled  to  cost^ 
Up  to  the  time  of  bringing  the  money  into  courts  And  where 
the  defendants  in  several  actions  on  a  policy  of  assurance,  paM 


*  Qtt*  Whether  a  plaintiff  hairing  taken  court  upon  a  plea  of  teoder,  in  an  a^ 
money  out  of  court  after  being  nonsuited,  ti«n  for  double  yalue».  with  a  couot  ibr 
aod  ne?er  having  moved  to  set^iJie  non-  use  and  occupation,  see  lo  EaJt,  4S> 
tuitaside,  is  barred  from  bringing  a  new  «  2  Taunt.  361. 

action  i  3  £sp.  Rep«  106.  '  i  Dumf.  &  £ast»  629.  Willes,  iqu 

^  Gas.  tanfi.  Hardw.  260.  Barnes,  2804  282.  Pr.  Bseg.  254*  S*^ 

'  4  Dumf.  &  East*  10.  z  Ssund.  33.  C*  but  see  Say.  Rep.  196.  toktr€* 

(2).  2  Taunt.  361.  4  Taunt.  296.  but  >  8  Dunxf.  &  East,  408. 

tee  I  Dumf.  &  East,  ;xo.  2  Bos,  &  Pul.  ^  IJ.  486. 

56.  contra.  *  2  Maule  &  Scl.  335. 

*  Gas.  temfi.  Hardw.  260.   As  to  the  ^  i  Marsh.  5  lo. 

effect  of  taking  the  single  rent  out  of  ^^  3  Dumf.  &  East,  657. 
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monejT  into  court,  which  the  plaintiff  took  out,  without  taxings 
the  costs  at  that  time,  and  afterwards  they  entered  into  the 
common  consolidation  rule,  and  the  plaintiff  was  nonsuited  in 
the  action  that  was  tried ;  the  court  of  King's  Bencbi  we  have 
seen%  held  that  the  latter  was  not  entitled  to  the  costs  in  any 
of  the  actions,  up  to  the  time  of  paying  money  into  court.  But 
where  the  defendant,  having  paid  money  into  court  generally, 
upon  a  declaration  containing  a  count  on  a  policy  of  assurance, 
together  with  the  money  counts,  obtained  a  rule  after  verdict, 
to  amend  the  rule  for  paying  money  into  court,  by  confining 
it  to  the  money  counts,  and  for  a  new  trial,  on  payment  of 
costs;  the  court  held,  that  the  plaintiff,  on  taking  the  money 
out  of  court,  was  entitled  to  all  the  costs  of  the  action,  and 
not  merely  to  the  usual  costs  on  a  rule  for  a  new  trial\  And  if 
in  an  action  on  a  policy,  with  the  usual  money  counts,  the  de- 
fendant pay  the  premiums  into  court  on  the  count  for  money 
had  and  received,  and  the  plaintiff  take  it  out,  he  is  entitled 
to  Hi's  full  costs  on  all  the  counts,  if  there  be  no  consolidation 
rule,  although  he  had  failed  on  the  special  counts,  in  another 
action  on  the  same  policy^ 

In  the  Common  Pleas,  if  the  plaintiff  die"*,  or  be  nonsuited', 
nfter  money  is  brought  into  court,  the  court  will  not  order  it 
tc>  be  paid  back  to  the  defendant :  So  if  the  defendant  die 
aifter  bringing  money  into  court,  it  shall  not  be  paid  back  to 
liis  executors^  But  if  the  plaintiff  have  a  verdict  against  him, 
:after  money  is  brought  into  court,  the  court  will  order  it  to 
he  paid  out  to  the  defendant,  towards  satisfaction  of  his  costs^*. 
It  had  been  a  question  often  agitated  in  that  court,  whether  in 
cases  where  there  was  a  rule  ta  pay  monley  into  court,  the  pro- 
duction of  it  by  the  defendant  was  to  be  considered  as  evi- 


*  jfnUf  646,  7*  S,  C.  and  see  id.  252. 

^  9  East,  325.  '  Baroes,  279.  Pr.  Reg.  252.  S.  C. 

^  J  Taunt.  607.  but  vide  atiity  6  j  7. 

*  Cas.  Pr.  C.  P.  129.  Pr.  Reg.  255-        '  Cas.  Pr.  C.  P.  54.  Pr*  Reg,  251.  S. 
Barnes,  281.  S.  C.  C;  Barnes,  280. 

*  Cas,  Pr.  C  P.  36.  Pr,  Reg.  250. 
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cfqnca  OD  0is  part,  which  gave  the  plaintiff's  counsel  a  right 
to  rejdy :  If  the  plaintiff  took  a  verdict  for  the  whcde  of  his 
demand,  without  giving  credit  for  the  sum  paid  into  eourti 
the  court  would  set  it  aside,  without  requiring  evidence  of  the 
existence  of  such  a  rule :  and  therefore  a  rule  was  made,  that 
in  future  this  should  not  be  considered  as  evidence  od  the 
part  of  the  defendant,  so  as  to  give  the  plaintiff  a  right  to 
reply*. 

^  2  T^uott  267. 
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CHAP.  XXV. 


Of  Plb.is  to  the  Jurisdiction,  claiming  Conusance^ 

and  Plbas  ia  Abatement. 

The  general  Order  of  Pleading  is, 

1.  To  the  Jurisdiction  of  the  Coart. 

2.  To  the  Person, 

1.  OUhe  PUiinliff : 

2.  0{  i\ie  Defendant. 

3.  To  the  Count. 

4.  To  the  Writ  ;  and  herein, 

1.  To  the -Form  : 

2.  To  the  Action  of  the  Writ. 

5.  To  the  Action  itself,  in  har  thereof". 

By  this  order  of  pleading,  each  subsequent  plea  admits  the 
>rQier:  As  when  the  defendant  pleads  to  the  person,  he 
limits  the  jurisdiction  of  the  court;  when  he  pleads  to  the 
ount,  he  admits  the  competency  of  the  plaintiff,  and  fats  own 
^ponsibility ;  when  he  pleads  to  the  form  of  the  writ,  he  ad« 
^ils  the  form  of  the  eooiit^ ;  and  ift  Hke  manner  of  the  vest. 

Pleas  to  the  jurisdiction  (A  the  court  are  either  m  local  or 
^ansitory  actions.  In  local  actions,  it  is  a  good  plea  to  say 
bat  the  lands  are  ancient  demesne,  holden  of  the  king's  Qlanoi^; 


i'Co.  Lit.  303.  La(ch,   178.  Gtiti.    103,  Thomp.  2.  3  IiMt.CK8,  9.  iS^Ht. 

;.  P.  49.  56;  2  L(f.  Raym.  t^ilti  ThtVplet  ffiuat 

^  Gilb.  C.  P.50.  be  pleaded  within  the  Ait  ff^  ^y«  of 

I  Heme,  ?•  3S'*  ^^^9  i^i*  Han«.    the  term:  8  Dttrnf.AEiM,  4741 
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or  that  the  cause  of  action  arose  in  Wales^f  or  beyond  the  sea\ 
or  in  a  county  palatine^,  cinque  port^  or  other  exempt  juris- 
diction^. In  ejectmentj  the  tenants  in  possession  cannot  plead 
to  the  jurisdiction,  without  leave  of  the  court':  and  where  ao- 
cient  demesne  is  pleaded,  there  must  be  an  affidavit,  stating 
that  the  lands  are  holden  of  a  manor,  which  is  ancient  de- 
mesne; that  there  is  a  court  of  ancient  demesne,  regularly 
holden ;  and  that  the  lessor  of  the  plaintiff  has  a  freehold 
interest*.  This  plea  may  be  filed  de  bene  esse^  in  the 
King's  Bench,  within  the  time  allowed  for  pleading  in  abate- 
ment**. 


In  transitory  actions,  it  is  said^,  the  defendant  cannot  plead 
to  the  jurisdiction  of  the  court}  unless  the  plaintiff  by  his  de- 
claration shew,    that  the  cause  of   action  accrued  within  a 
county  palatine :  And  even  then,  it  must  be  averred  in  tk 
plea,  either  that  the  defendant  dwells  in  the  county  palatine, 
or  that  be  hath  sufficient  goods  and  chattels  there,  by  whicli 
he   may  be  attached ;  otherwise  the  plea  cannot  be  allowed, 
lest  a  failure  of  justice  should  ensue^ :  and  the  defendant  cannot 
in  such  case  demur  to  the  declaration^  or  move  in  arrest  of 
judgment'"^ 


*  I  Wils.  193. 

*>  1  Sdk.  80.  I  Show.  191.  S.  C. 
'Rastal,  419.  Heme,  7.  3  Inst.  CI. 
14. 

*  4  Inst.  224.  Jenk.  190.  Keilw.  88, 
&c.  S.  C.  3  Inst.  CI.  7.  but  see  Yelv. 
I2«  13.  Carth.  109. 

'^  Bro.  Abr.tit.  Cantuance,  52.  i  Blac. 

Rep.  197. 

'i  Barnard.  K.  B.  7.  352.  365. 
Andr.  368.  2  Str.  1120.  z  Blac.  Rep. 
197.  3  Wils.  51. 

<  2  Bar.  1046.  and  see  3  Wils.  5 1» 

^  io£ast,  523. 

*  4  IpBUzj2f  13.  I  Sid.  103^  Garth. 


109.  Gilb.  C.  P.  191.  1  Bac  Mr- 
560,  and  see  3  East,  128. 

^  Carth.  355. 

'///.  354.  s  Mod.  144.  S.C«^ 
see  further,  as  to  pleas  to  the  /0>* 
diction^  Chitty  on  Pleading*  i  V.p* 
427,  &c. 

'"Carth;  11.  Comb.  30.  48.  S.C; 
and  see  Comb.  115.  As  to  nmuto 
in  genera],  see  Gilb.  C.  P.  19S1  ^' 
Vin.  Abr.  tit.  Comuance.  Com.  D||* 
-tit.  CourU^  P.  Chitty  on  Plcadiogt  i  ^* 
p.  403,  &c«  and  I  Sel.  Prac.  Cbaf* 
VIL  f  I. 
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Of  a  nature  very  similar  to  pleading  to  the  jurisdiction  of 
the  court,  is  claiming  conusance^ ;  or  praying  that  the  cause 
may  be  determined  before  an  inferior  jurisdiction :  concerning 
which,  it  will  be  proper  to  consider,  the  several  sorts  of  in- 
ferior jurisdictions;  in  what  cases  conusance  may  b& claimed; 
and  the  time  and  manner  of  claiming  it. 

There  are  three  sorts  of  inferior  jurisdictions^.  The  first 
is  to  hold  pleasy  which  is  merely  a  concurrent  jurisdiction ; 
and  can  neither  be  claimed  nor  pleaded.  The  second  is  a 
general  convsance  of  pleas;  which  being  intended  for  the 
benefit  of  the  lord,  may  be  claimed  by  him,  though  it  cannot 
be  pleaded  by  the  defendant.  The  third  is  a  conusance  of 
•pleas,  with  exclusive  words  ;  as  where  the  king  grants  to  a 
city,  that  the  inhabitants  shall  be  sued  within  the  city,  and 
not  elsewhere :  This  being  an  ejrem/it  jurisdiction,  may  be  either 
claimed  or  pleaded*".  Hence  it  is  a  general  rule,  that  wherever 
the  defendant  can  plead  to  the  jurisdiction  of  the  court,  there 
the  lord  of  the  franchise  may  claim  conusance,  but  not  vice 
t^ers^. 

The  privilege  of  claiming  conusance  is  confined  to  courts 
>f  record%  and  local  actions';  except  where  |he  defendant  is 
t  member  of  the  university  of  Oxford  or  Cambridge.  And 
t.  is  also  confined  to  such  actions  as  were  in  esse  at  the  time 
^f  the  grant^,  and  does  not  extend  to  those  created  since,  by 
^ct  of  parliament ;  except  where  a  common  law  action  is 
^iven  against  a  person  by  another  nailie,  as  debt  against  an 


*  Glib.  C.  P.  iQi*  I  Bac»  Abr.  560.  Blac.  Rep.  197. 
K   RoL  Abr.  489.  '  Gilb.  C.  P.  193- 

^Palm.  456.    Hardr.    509.    2  Ld.  .      '  a  lost.  140* 
^ym.   836.  I  Salk.  148.  3  Salk.  79.        '4  Inst.  2x3.  x  Sid.  103. 
«:»   Mod.  643.  S.  C.    Id.  666.    10        >Gilb.  C.  P.    193.    i    Bac.    Abr. 

Mod.  126.  VIn.  Abr.  tit.    Conutsmcef  560. 
589.  **  14  Hen,  IV.  20.  b« 

'  Bro.   Abr.    tit.  Comuancfp   52*   i 
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administrator*.  Neither  thmll  this  privilage  be  allowed,  where 
the  franchise  cannot  give  a  remedj^  and  there  would  ooa- 
•equently  be  a  failure  of  justice ;  as  iu  tefl%yisk\  fwart  u»- 
pedit%  wagte,  &c.  or  where  the  lord  is  a  party,  imd  the  piss 
19  be  liolden  before  biniaelF,  or  tha  defendant  is  a  strangeri 
who  hath  nothing  within  die  franchise^ ;  or  lastly,  where  the 
plaintiff  is  a  privileged  person,  as  an  attorney  or  officer  of  tb» 
court^.  But  conusance  may  be  claimed  by  a  defendant  in  cus- 
tody of  thef  marshal^  And  in  a  late  case,  it  was  alloWed  is 
the  King's  Bench,  on  a  claim  made  by  the  Viee-^aneeltar  of 
the  university  of  Oxford^  during  the  vacancy  fuS  the  office  of 
Chancellor  by  death,  on  behalf  of  the  university^. 


Conusance  of  pleas  maert  be  claimed  after  appearance',  ioii 
before  imparlance*",  in  the  first  instance,  or  en  the  very  fint 
day  thk  party  hath  in  court ;  evea  upon  the  vetam  day  of  Ik 
writ,  if  the  cause  of  action  appear  therein:  if  not,  theaapai 
the  first  day  given  upon  the  declaration*.     As  for  instanee,  bi 
trespass  by  cmgina),  where  place  is  nanaed,  or  prmcipe  fud 
reddaty  where  land  is  demanded,  conusance  must   be  chimd 
on  the  return  day  of  the  writ ;  because  in  these  cases,  tbe  writ 
states  where  the  cause  of  action  arises''.    Bat  in  debt  or  dttim 
it  is  otherwise  r  for  it  does  not  appear,  till  the  plaintiff  \m 
counted,    where  the  contract  or  obtigaticii  was  made;  mi 


y 


*  14  Hen.  IV.  w.  b.  as  Ed.  IV. 

S2. 

*2  Vent.  363. 

*  Hardr.  507. 

*  2  Inst.  140. 

*  Dalis.  IS. 

'8Hcn.  VL  18,  19,  ao,  ai-  Hob. 

87. 
«aa  Am.  83.  i  Rol.  Abr.  495, 

••3    Leon.    149*    Lit.    Rep.     304- 

WiUes,  ft33.  Bamcs,  546-  P"c.  Reg. 

696.    Vin.  Abr.   tit.    Comuamce,  590. 

S.C./As6a.BcDdJ.  233.  €<mira. 


>  Bro«  Abr.  tit.     Cotmssuce,    JO.  i 
Salk.2.  Gilb.C.P.  195. 
^11   £a«t,   $43.  and  see  is  Es^ 

ia« 

'  Comb.  3 19. 

■  I  Sid.  103.  I  Shov.  3J*-  ^ 
Mod.  laj.  Willet,  353.  Baraetb  M 
IVac  Rejr.  696.  Tm.  Abr.  ti.  O^ 
samCf  59CX  S«C.  H.  59a.  f  B«aA 
K.B.  66.  a  Wilsi  411.  Gftt  &'• 
196.  ifitir,  477. 

"»a  Wila.  413. 

♦  5  Bur.  2825. 
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^r^ferc  till  tb«ii»  the  lord  need  not  make  his  claim'.  So  in 
^temn^  the  place  where  the  cattle  were  taken  does  not  appear, 
1  the  plaintiff  has  counted,  if  it  be  between  strangers  :  bnt 
a  replevin  be  sued  against  the  lord  of  the  franchise  himself, 
ere  the  lord^s  claim  would  come  too  late  after  the  count; 
teanse  the  law  intends  that  he  knew  the  place  of  taking, 
ling  himself  a  party,  and  so,  by  not  demanding  his  priyilege 
I  the  writ,  he  gives  the  court  seisin  of  the  cause :  for  the 
nrd  nust  use  no  delay^. 

la  a  late  case^,  connsance  of  a  plea  of  trespass,  sued  against 
resident  member  of  the  university  of  Cambridge,  for  a  cause 
tf  action  verified  by  affidavit  to  have  arisen  within  the  town 
mi  suburbs  of  Cambridge^  over  which  the  university  court 
W  jurisdiction,  was  allowed  in  the  King's  Bench ;  upon  the 
him  of  the  vice-chancellor,  on  behalf  of  the  chancellor, 
Httters  and  fellows  of  the  university,  entered  on  the  roll  in 
ift  form,  setting  ont  their  jurisdiction  under  charters  con* 
Ined  by  act  of  parliament,  and  averring  the  cause  of  action 
liave  arisen  within  such  jurisdiction :  although  it  was  ob- 
:sted,  that  the  claim  was  preferred  too  early,  on  the  mere 
taiag  of  a  writ  of  latitat  against  the  privileged  member,  to 
>«iprer  in  a  plea  of  trespass,  before  declaration ;  by  which  it 
^M  not  appear  where  the  cause  of  action  arose,  nor  con- 
ntly  that  it  arose  within  the  town  and  suburbs  of  Cam^ 
e,  to  which  the  jurisdiction  of  the  university  court  in  per* 
Kaal  acti5ns  is  confined;  and  that  it  was  not  sufficient  to 
l^ly  that  fact  by  affidavit :  Bnt  the  court  held,  that  it  was 
>A  usual  course  to  support  claims  of  connsance  by  affidavits 
^ip^fying  the  necessary  facts,  which  it  was  competent  to  the 
^intiff  to  deny  in  the  same  mode ;  and  that  the  difficulty  was 
^  gpreater  before,  than  after  declaration ;  and  the  sooner  the 
^10^  if  well  founded,  was  pseferred,  the  better  for  the  plain- 
^    In  the  same  case  it  was  objected^  tha^t  if  the  daim  might 


xo  Mod*  i27«  *  K£  East,  i2. 

5  Ban  2833. 
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be  preferred  apon  the  latitat  before  declaration,  then  it  oogfat 
to  be  preferred  in  the  first  instance  after  the  return  of  the  b- 
titatf  namely,  upon  the  day  of  appearance  given  by  the  nik 
of  court,  that  is,  in  eight  days :  But  the  court  held,  that  tk 
first  instance  after  the  return  day  of  the  writ,  which  is  tk 
6rststepof  the  plaintiff  entered  on  the  record,  continued  till 
the  declaration  filed,  which  is  the  next  step  taken  by  tbe 
plaintiff  on  the  record ;  within  which  time  the  claim  was  made. 
Another  objection  was,  that  it  appeared  by  the  roll,  on  whidi 
the  power  of  attorney  to  claim  conusance  and  the  claim  itself 
were  entered,  that  the  claim  was  made  on  the  return  day  of 
the  writ,  that  is,  on  the  15th  of  November^  before  the  powir 
of  attorney  to  claim  it  was  executed,  which  bore  date  on  the] 
S7th :  But  the  court  took  notice  that  the  claim  was  in  hdi 
made  on  the  28th,  in  the  letter  missive  and  sig^ificatory  of  tkj 
vice-chancellor  to  them ;  although  in  making  up  the  roll,  ij 
was  entered  by  their  officer  as  on  the  return  day  of  the  viit 
by  relation,  no  subsequent  day  in  court  being  then  gi?eii  • 
the  record. 

As  to  the  manner  of  making  the  claim,  it  is  holdeo,  tW 
conusance  may  be  claimed  by  the  lord  of  the  franchise  ill 
person,  or  by  his  bailiff  or  attorney* :  If  it  be  claimed  by 
attorney,  the  warrant  of  attorney  must  be  produced  ia  court, 
and  filcd\  The  grant  of  conusance  must  also  be  producrfii 
or  an  exemplification  of  it  under  the  great  seal**;  and  if  tb 
grant  was  before  time  of'  memory,  an  allowance  must  bej 
shewn  in  the  King's  Bench,  or  before  justices  in  Eyre*.  Up«J ' 
a  claim  made  by  the  university  of  Oxford,  or  Cambridgff, tbeffl' 
must  be  likewise,  in  addition  to  the  grant,  an  exemplificattir 

•  Bro.  Abr.  tit.  Conusance,  50. 12  Mod.        *  Kcilw.    189,    90.    1  Sid.  103.  V 
644.  666.  '  Salk.  183.  i  Ld.   Raym.  4a7,8.4»j 

»»  Palm.  456.  X  Sid.  103.  x  Lev.  89.  S.  C  Gilb.  C.  P.   195.  but  lee  B» 

and  see  la  Eaat,  12.  Abr.  tit.  Omuionce,  51. 

*  12  Mod.  644.  I  Blac.  R«p.  454.        '^^  ^^^  la^-  «   ^'»c.  R«^  *y,| 
^  S  Bur.  2820.  .  »*  East,  la. 
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*  the  statute  confirming  ii\  together  with  an  affidavit  of  the 
sfendai^t's  residence'',  and,  where  the  claim  is  made  by  the 
diversity  of  Cambridge^  that  the  cause  of  action,  if  any, 
rose  within  the  liberty  of  the  university,  viz.  within  the 
>wn  and  suburbs  of  the  town  of  Cambridge.  The  claim 
self  must  be  entered  upon  a  roll'  ;  and  after  stating  the  se- 
eral  proceedings  that  have  been  had  in  the  cause,  must  set 
orth  the  groundii  upon  which  it  is  made,  with  great  precision*. 
X  may  be  demurred  to;  or  the  facts  therein  alledged  may  be 
x^ntroverted  by  pleading^  If  allowed,  a  day  is  given  upon 
l)ie  roll,  for  the  lord  of  the  franchise  to  hold  his  court;  and 
llie  parties  are  commanded  to  be  there  on  that  day^  But 
Ike  record  still  remains  in  the  court  above ;  and  a  transcript 
■dy  is  sent  down  to  the  court  below^ :  so  that  if  justice  be  not 
done  there,  as  if  the  defendant  be  a  stranger,  and  has  nothing 
Hritbin  the  franchise  by  which  he  can  be  summoned,  or  if  the 
adge  misbehave  himself,  &c.  the  plaintiff  shall  have  a-  re- 
Qnunons',  upon  the  record  in  the  court  above«  And  if  a 
e^summons  issue,  upon  failure  of  right  in  a  franchise,  the 
MhI  of  the  franchise  shall  never  afterwards  have  conusance *of 
bat  plea^ 


Pleas  in  abatement  to  the  person  of  the  plaintiffs  are  either 
bimt  he  is  not  in  existence,  (being  only  a  fictitious  person^^or 


*  13  Eliz.  c.  99.  »ec  Willcs,  233,    (a),  a  Wilt.    406. 
^i  Barnard.    K.  B.   49.  65.  2  Str.  and  for  a  •imilar  claim    by  the  uni- 

^c.  a  Wils.  311.  I  Blac.  Rep.  454.  j  fcrsity  of    Cambridge^    ace     12    East, 

^^tar.2820. 12  East,  12.  but  ace  15  Eait,  la. 

3^4*  where  an  affidafit  of  the  reaadence  f  2  Wilt.  409.  10  Comb.  319. 

^  2  common  terraot,  called  Manhai  '2   Ld.  Raym.   836,   7.  12  Mod. 

(    the  Univenity,  for  the  execution  of  644.  3  Salk,  79.  S.  C. 

iiiod  daftief  therein,  waa  diipenied  with*  ^  Id.  Jenk.  31. 

*  12  East,  12*  '  Id.  Hardr.  407.  bat  aee  Via.  Abr. 
^Comb.  319*  1  Barnard.  K.  B.  6{.  tit.  Comuancff  ^^^.  10  Mod.  127. 

^Bu.ito.  '^Jcnk.  34. 

*  For  the  form  of  a  claim  of  conu-  '  Ast.  Ent.  10.  3  Intt.  CI.  89. 
by   the    unirerfity    of  OxfrrJ, 
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dead*,)  or  eke  that  being  id  existence,  he  it  tif  ttlicfo  ei 
attainted  of  treason  or  felonyS  outlawed  dpod  ttieftH^  d 
process^  under  ^Lpramunir^^  excommunlffated^y  or  cOt) 
of  popish  recumney^.  Where  the  cause  of  acf foil  is  f(A 
as  bj  the  plaintiff*s  being  an  alien  enemy^,  Attainted^,  ( 
lawed  for  felonyS  there  bis  disability  may  be  pleaded  m 
ment  or  in  bar,  but  othenrise  it  can  only  be  pleaded  in 
ment« 

Pleas  in  abatement  to  the  person  of  the  drfendmmi  Mt 
he  is  privileged,  as  an  attorney  or  officer  of  the  co«rt* ; 
the  king's  protection^ ;  or  an  infani%  when  sned  as  hetr 
obligation  of  his  ancestor,  &c«;  in  whkh  latter  case,  the 
shall  demur,  or  proceedings  be  stayed^  till  be  come  c 
There]  are  two  ways  of  pleading  an  attorney's  privilege 
wkh  aj)r{/er<  of  a  writ -of  privilege,  or  of  a»  exemplifi 
of  the  record  of  bis  admission  ;  upon  which  the  plsinAif 
refdy  nui  tiel  recerd,  and  cannot  otherwise  deny  tbe  defes 
being  an  attorney  :  secondly,  as  a  mere  matter  of  fact,  w 
a  prqferf  ;  and  thea  a  certiorari  sbaU  be  awardedy  to  c 
whether  he  be  an  attorney  or  not^.  And  where  an  attoti 
the  King's  Bench,  in  pleading  his  privilege  to  an  acti 
original,  stated  the  custom  of  tfa«  court  to  be,  that  no  att 
ought  to  be  compelled  to  answer  an  original  writ,  unles 
ferejed^ed  i^om  his  office,  &c.  (which  rs  nof  the  cdsfi 
this«aft,  bnt  of  the  Common  Fleas,)  the  court  neverd 
held  the  plea  to  be  sufficient ;  as  they  will  take  notice  ( 
custoniy  that  sm  attorney  of  this  court  can  only  be  sdc 


*  Aat.  Ent.  8. 3  Inst.  CI.  75,  &c.  *  Bro.  V.  M.  »5». 
^Lutw.  34^  5  lost.  CI.  i6«  ^  Co«  ]Jt.  128*  b,  Gilb.  CJ 
""  Cafth.  137,  S.  '  I  LuMT.  639* 

^  Lutw.  6.  1 529:  5  Iset. CL ^3, &c.  I  "a  Bm. £m.  ro6. 

Eait,  634.  "  Raviflt^,   360.   36^    37^  I 

•CobLit.  129;  Ix  195. 

'Lntw.  I?,   jlnit.Cl.  18.  •lUhEnt-.y. 

*  3  Inst.  01.  20.  I  Str.  jao.  p  i  Ld.  Raym.  336.  7  BM 

*  Co,  Lit.  i»9.  b.  6  Dunif,  k^  East,  %  Sdk.  54$.  6  Sidi.  joyw  ^lA 
23.  35.  117a,  I  Str.7^.  JJS« 
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billy  aad  what  is  ttaUd  at  to  torejudgiug  may  be  rejected  an 
SQrplusaga*. 

Uiidar  the  bead  of  pleas  to  the  persoo,  may  also  be  i»« 
eluded  coverture^  in  the  plaintiff^  or  defendaDlf ;  or  that  tbe 
plaintiffs  or  defendantSj  suing  or  being  sued  as  husband  and 
wifet  are  not  married^ ;  or  any  other  plea  for  want  of  proper 
parties,  as  that  there  b  an  executor*,  admiaistrator^,  or  other 
pereon*,  not  named,  who  ought  to  be  made  a  co-plaintiff  or 
eo«defeadant.  We  have  already  seen,  that  if  an  action  be 
Iwottght  for  a  tort,  by  one  of  seTeral  joiat4enaats  or  teaante 
ia  commons  or  againsk  one  of  several  partners  apoa  a  joiat 
contract^,  the  defendant  mast  plead  in  abatement,  and  caanofc 
otherwise  take  advantage  of  the  objections  And  he  may 
plead  a  secret  partnership  in  abatemeal^  though  the  plaiatiff 
hmd  ao  flMans  of  knowing  of  the  parlaership^  and  eoald  aal 
tmswe  prored  it,  had  he  joined  the  secret  partner  in  the  aotieot'. 
Jl  sheahl  also  he  observed,  that  if  an  actioa  be  breaghl  agatasl 
a  carrier  ia  eme,  on  the  castom  of  the  realm,  fot  aot  mfely 
^iPMrfiag  goods,  the  defendant  may  pkad  in  ahakensent,  that 
tners  ought  also  to  have  beea  saedh :  Or  H  an.  adioa 
be  hroug^  on  the  statute  i^Anaw  c.  14#  to  reeeirer  hack 
woft  at  play,  he  wamj  plead  ia  abatement,,  that  the 
was  due  frsaa  others  net  mmiad^   as  well  as  frma 


^9  Eaaty  424.  and  see  i  East^  634. 

^  Att.  Ent*  9«   3  Init.  CK    70.     l£  ^  AntCf  8.  and  see   i  Salk.  32.  290. 

1^  plaiDtiff  t»be  husband,  after  laiAg  3  Str.  820. 

^a.  the  WDt  and  before  declaratioi^  the  ^  jinU^  ;»  8.  but  see  2  Mod.  279.  3 

>^Cnidant  caoQOt  give  the  cofertore  m  Mod.  321.    2  Salk.  440.  Show.   29. 

?^Sdeace   oodec  tho  geoeral  issue,  but  loi.    3   Ley.  258.   Cart[i»  58.  S.  C. 

^tist  plead  it  in.abateoienu.  6  Dumf.  Ss  Gilb.  Evid.  189. 

^^t,  26$.  ^  I  Saund.  291.  b.  (4)* 

'  I  Lutw.  23.  3  Inst.  CI.  ?i.  *  5  Taunt.  609.  i  Marsh,  246^8.0. 

'  3  Inst.  CI.  69.  ■■  6  ^rnf.  &  East,  369. 2  New  Rep. 

•  Id.  5^  SLastal,  325,  9U  C.  P.  365.  but  see  5  Dumf.  &  East,  649. 

'  3  Inst.  Cl«  ^3.  Rastal,  324.  anie^  8,  9. 

i  3  lost.  CI.  53.  119.  I  Lutw.  696. 
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himself*.  In  a  plea  in  abatement,  that  another  person  ought  to 
have  been  sued  with  the  defendant,  it  is  not  necessary  to  lay 
a  venue :  And  if  it  be  pleaded  that  such  other  person  is  alive, 
to  wit,  in  Spain,  it  will  be  considered  as  pleaded  without  any 
venue^. 


fleas  in  abatement  of  the  count  can  only  be  pleaded  io  ac- 
tions by  original  writ ;  and  are  for  some  uncertainty,  repug- 
nancy, or  want  of  form%  not  appearing  on  the  face  of  the  writ, 
or  else  for  some  variance  therefrom^.     To  Uie  tvrit,  they  are 
either  for  matter  apparent  on  the  face  of  it,  or  for  matter  d^ 
har^,  existing  at  the  time  of  suing  out  the  writ^  or  arising 
afterwards^     To  the  form  of  the  writ,  they  are  for  some  ap- 
parent uncertainty,  repugnancy,  or  want  of  form' ;  variana^ 
from  the  record,  spacialty,  &c. ;  misnomer^  of  the  plaintiff  or 
defendant^ ;  or,  in  actions  by  original  writ,  the  omissioa  or 
mistake  of  the  defendant's  additum\  that  is,  of  his  estate,  d&> 
gree,  mystery,  or  place  of  abode.    But  the  plaintiff  may  soe 
the  defendant,  either  by  the  addition  of  his  degree  or  myt- 
tery"" ;  and  may  name  him  of  the  place  where  be  lately  dwelt*. 
And  as  a  plea  of  the  statute  of  additions  is  bad,  without  oyer 
of  the  original  writ,  which  by  the  practice  of  the  court  is  oot 
grantable,  it  seems  that  such  a  plea  cannot^now  be  pleaded; 
and  accordingly,  in  several  recent  instances,  the  courts  have 
ordered  it  to  be  set  aside*.     And  in  general  it  may  be  re* 
marked,  that  since  the  courts  have  refused  to  allow  oyer  d 


1 


'^  7  Duraf.  &  East,  a^;. 

^  Id.  243.  I  Saund.  8.  (s.)  Aniff 
432.  CaJ. 

«  3  Inst.  CL  6a. 

<*i?#^.  PA  277,8. 

•GiIb.C.P.  ii. 

^Com.  Dig.   tit.    Ahaiment,    (H.) 

s  Lutw.  25.  3  Init*  CI.  49.  54.  66, 
&c. 

*  3  Ihsj^  CI.  43,  ace. 

!  Lutw*  10.  Ast.  Em.  i,  3  Inst.  Cl« 
79i  &c.  Ankf  458,  5cc. 


k  Append.  Chap.  XXV.  f  1.  Rr 
a  replication  that  the  defendant  was  ol* 
ed  as  well  by  one  name  as  the  odier,  0 
id,  $  3* ;  and  for  the  evidence  oa  tb 
issue,  see  3  Maule  &  Sel.  453. 

»  Stot.  I  Hen.  V.  c.  5.  3  Imu  tt 
92. 

"  8  Mod.  5.1,  2.  I  Sir.  556.  a  fc 
ix6.  2  Ld.  Raym.  1541.  S.  C. 

"  2  Str.  924*     . 

•  3  Bos.  &  Pul.  395.  7  East,  3S3. 
an$0f  589. 
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the  origioal  writ,  pleas  in  abatement  for  objections  eqtparent  on 
the  face  of  it,  or  variance  between  the  writ  and  the  count,  have 
fallen  into  dimise ;  and  it  is  now  usual  to  plead  in  abatement  for 
matters  extrinsic  only,  such  as  privilege^  coverture  in  the  plain- 
tiff or  defendant  at  the  time  of  bringing  the  action,  ncn-jcin- 
der  of  a  necessary  party  to  the  suit,  misfunner  of  the  plaintiff 
or  defendant,  or  another  action  depending  for  the  same  cause. 
A  writ  in  deM  may  be  abated  in  part,  and  stand  good  for  the 
remainder* :  And  if  a  plea  in  abatement  contain  matter  which 
goes  in  part  abatement  of  the  writ  only,  but  conclude  with  a 
prayer  that  the  whole  writ  may  be  abated,  the  court  may  abate 
so  much  of  the  writ  as  the  matter  pleaded  applies  to**. 

Pleas  in  abatement  to  the  action  of  the  writ  are,  that  the  ac- 
tion is  misconceived^ ;  or  was  prematurely  brought,  before  the 
csnse  of  it  arose^ ;  or  that  there  is  another  action  depending 
ht  the  same  cause*.    It  is  said,  in  one  case',  that  the  pendency 
tf  a  prior  action  for  the  same  cause  may  be  pleaded  in  bar  to 
t  second  action ;  but  it  cannot  be  pleaded  in  abatement.     This 
kwever  must  be  understood  with  reference  to  the  particular 
CMS  of  a  popular  action,  and  not  as  a  general  rule  applicable 
^all  cases. 

The  general  requisites  of  a  plea  in  abatement  are,  that  it 
bmild  be  certain^  give  the  plaintiff  a  better  writ^,  and  have 
t^  apt  and  proper  beginning  and  conclusion  :  For  it  is  the 
ttginning  and  conclusion  that  make  the  plea*.  Pleas  to  the 
^nsdiction  of  the  court,  or  in  abatement,  cannot  be  pleaded 
f%er  making  a  fuU  defence :  the  former  must  be  pleaded  tit 


*  I  Saood.  28$.  (7.)  2  Stund.  210,  Lev.  67. 

^.  ^  Browol.  139.  Tmib  v.  Lady  Wm^ 

^  a  Bet.  &  Pul.  420.  Uyt  M.  39  Gto.  III.  K.  B. 

«3liift.  CL  i20»&c.  '  z  Sid.  189.    z  Veot.  136.  Comb. 

^  L«tw.  8.  13.  3  Intu  €L  56.  Foru  zo6,  ;•  z  Show.  4.  S.  C.  z  Ld.  lUym. 

^4.  S93*  >  Salk.  2ZO.  S.  C  Z2  Mod.  525. 

^  Liutw.  33*  3  Inst.  CL  itz*  zo  Mod.  zz2.  Z92.  izo.  Willet,  479. 

'  Ssy.  Rep.  2z6.  2  Saund.  209.  c.d. 

9  Co.  Lit  303.  a.  Cro.  Jac.  82.  3 

2  X 


OW  PLEAS  IN  ABATEMENT.  675 

is,  whether  the  defendant  ought  to  answer j  or  the  plaintiff  to  be 
aneweret^;  or  if  excotnmanication,  or  other  temporary  dw- 
ability,  be  pleaded,  that  the  plaint  may  remain  without  dajf^ 
mntilj  8f€f'.  In  pleadin;^  to  the  writ  or  coant,  if  the  acttoQ  be 
by  original,  the  plea  should  conclude,  by  prayings  judgment 
of  the  writ  at  county  and  that  the  same  may  be  quashed^.  Bnt 
if  the  action  be  by  billf  the  plea  should  conclude,  by  prayings 
judgment  of  the  bill^  or  of  the  bill  and  declaration^  (for  they 
ate  the  samd  thing,)  and  not  of  the  declaration  only^  A  plea 
of  misnomer,  praying  judgment  t/"  the  bill,  and  that  the  same 
may  be  quashed,  is  ill  on  special  demurrer*.  It  seems  to  be  a 
mle,  that  pleas  in  abatement  are  not  amendable ;  because  they 
are  dilatory,  and  do  not  go  to  the  merits  of  the  action' :  And 
the  plaintiff  therefore  need  never  denmr  specially  to  such 

pleasF. 

»     .  > 

Pleas  to  the  jurisdiction  of  the  courtS  and  in  abatement'; 
onglit  to  be  pleaded  before  a  general  imparlance ;  and  they 
ttrast  be  pleaded  within  four  days  inclusive  after  thi  delivery, 
or  filing  and  notice,  of  the  declaration'  -,  unless  the  declaration 


*  JjStch,  178.  Lit.^  19$,  &c.  ionce,  p.  591.  as  to  the  pica  of  ancieot 

^  )  Lev.  ft4ow  Liitw.  19.  3  Iiiit»  CI.  demesne. 

3«  I  Scr.  jfti.  s  Sftaod.  210.  >  %  Keh.  143.  i  Mod.  14.  1  Venn 

«  5  Mod.  13s.  184.    I   Lutw.  %}•  Sty.   P.  B.  465. 

^  /J.  $  Mod.  144.  la  Mod.  133.  S.  Gilb.  K.  B.  344,  R.  £«  5  Ann.  (aj., 

»   10  Mod.  193.  sio.  2  Saund.  209.  R.  T.  j  &  6  Geo.  II.  fb.J  K.  B.  x  Str. 

$23.  4Darn£  8c  East,  $20*  6  Diirnf.& 

^  )  Donf.  9l  East,  185.  For  tliemao-  East,  369.  7  Domf.  A  East,  447.  fJJ. 

^  of  coodiiding  a  pka  in  abatement  of  Bames,  224.  334.  jiiUe,  477. 

iaHioiDer»  to  an  indictment  for  a  misde-  ^  1  Damf.  &  East,  277.  5  Durnf.  flc 


r^  see  10  East,  83.  £as^2io. 

^  Cas.  nr.  C  P.  29.  '  IX  Mod.  2.2  Str.  1 192. 1  Wils.  23. 

«  Par  Ba^  J.  2  MauleSc  Sd. 485.  S.  C.  2  Str.  X268.  Smtk  ▼.  IFkymaB^ 

^Dyer,  2io.b.'MMf;|M#.T.  Rajm.  M.26  Geo.  III.  K*  B.  x  Dam£  9c 

U  I  Keh»  137. 8.  C  Q4b.k.  B.  317.  East,  277.  689.  7  Dum£  &  East,  298b 

k4»  Gilb.  C.  P.  i83i  4.  187^  4 Bac  ix  East, 4x1.  and  see  GQb.  C.  P.  52. 

Ilr.28,9.  8  Dumt  A: East, 474. but  Rr.  Reg.3.Cas.Pr.  C.  P.  23.8.  C.Pr* 

fe  IHer»  2xo« b.M  MflM^  JD^c.  Pke.  Reg.  286.  Cas.  Pr.  C  P.  63.  S.  C.  bat 

^4.  Laicbi  Sji.  Cro.  Carl  9^  Sqf.  9^  ^e  Sty.  P.  R.  458*  468^  R*  E.*  j  Ann. 

K  Waksy239.  Vfafe  Abr.  ttt.. iW  (a).  K.  B.  x  DnmCi*  East, 2781  9. 
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be  deliTered  or  tied  after  term,  or  so  late  in  the  term,  that  Um 
defendant  is  not  bound  to   plead  to  it  that  term;  in  both 
which  oases,  the  defendant  in  the  King's  Bench  may,  withio 
the  first  fonr  days  inchuive  of  the  next  term,  plead  to  the  juris- 
diction of  the  court,  or  in  abatement,  as  of  the  preceding 
tens' :  Bat  in  the  Common  Pleas,  the  defendant  cannot  pkad 
in  ahatemcnt,  within  the  first  four  days  of  the  next  term,  with- 
out a  special  imparlance,  which  may  be  g^nted  by  the  pio- 
thoBotaries^.    If  soch  a  plea  be  pleaded  after  a  gemtral  im- 
parlance, the  plaintiff,  we  have  seen%  may  either  sign  jvAg- 
spply  to  the  court  by  motion  to  set  it  aside;  or  he 
Lj  damr  thento^  or  alledge  the  imparlance  in  his  repBcs- 
'  of  estoppel.    And  if  it  be  not  delivered,  or  left  in 
{ dtte  time,  it  is  not  to   be  received,  whether  « 
plead  be  pven  or  not^    And  Sundrnf^  or  any  other 
s    oia  whiek  the  court  does  not  sit,   is  to  be  accoonted 
m  Mit  of  khn  four  days%  unless  it  happen  to  be  the  Isit. 
b  k  a  nla  in  the  King's  Bench,  that  if  the  defendant  pksd 
in  har  h«feM  the  bail  are  perfected,  his  plea  may  be  con- 
jjiltftJ  la  a  nullity,  although  the  bail  afterwards  justify*.    But 
«a  a  LU^aUjr  cause,  if  the  defendant  put  in  special  bail  in  time, 
Irt  ma;  plead  in  abatement,  though  the  bail  be  not  perfected 
lilt  aliWr  the  four  days,  if  they  be  ultimately  perfectdl  within 
||#  tiwM  allowed  by  the  practice  of  the  court^     And  a  simihr 
yMMTlit^  has  since  obtained  in  town  causes^ 

|WIW#  tlie  statute  for  the  amendment  of  the  law,  wheR 


H^m  ^Kfuvv  il  fhosM  leein,  that  for-  '  i  LiL  P.  R.  3.  R.  E.  5  Aoo.  (»>) 

MN^  M^y  ^^^  allowed  to  he  pleaded,  K.  B.   1  Durnf.  &  Eaat,  afy  9.  7 

|^«  llif  lult  for  pfeadiog  had  expiied.  Duiof. ir  East,  298.  Cat,  Fr.  C  P.  «3* 

« I  IMk.  167.  OUb.  K.  B.  344«  5.  64. 79. 

^  h,  IUM.  I.  Cas.  Pn  C.  P.  78.  •  R.E.  5  AuuC^J  K.&  5  D«^ 

|W«Nb  ««4» f*  C.  M  })4*  S.  P«  ^AUf  & Ea8t,2io. 

^^f  '  3  Durnf.  ft  East,  64s. 

t  .|gi^  4^11,  Hut  it  there  appean,ihat  >  4Dani£ift  Eatt,  578.  j&ft^4ti* 

%)m  tlUtM  hnparlasce,  the  defendant  ^^Eait,  406. 

lai^  ^\^4  tn  stolfeMOl*  thoogh  notto  ^HoOuidt.  Xladh^M.  47  Chalt 

♦lif|u««iiWs«^^ *•«*>"•  S.B*iiBiatt4ii.  i}Esii^f7i^ 
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the  defendant  pleaded  a/oreign  plea,  he  was  obliged  to  Terify 
it  by  affidavit*.  And  now,  by  that  8tatate%  *^  no  dUatory  plea 
^  shall  be  received  in  any  court  of  record,  unless  the  party 
'^  offering  such  plea  do,  by  affidavit,  prove  the  truth  thereof; 
^  or  shew  some  probable  matter  to  the  court,  to  induce  them 
^  to  bdieve  that  the  fact  of  such  dilatory  plea  is  true/*  The 
affidavit  required  by  this  statute,  may  be  made  by  the  defend* 
ant  himself,  or  by  a  third  person* :  and  as  the  statute  only  re- 
quires probable  cause,  there  does  not  seem  to  be  any  neces- 
sity for  an  affidavit,  where  the  plea  is  for  matter  apparent  on 
the  face  of  the  proceedings  as  want  of  addition^  &c. ;  nor 
where  the  truth  of  the  plea  will  appear  to  the  court  upon  «i 
inspection  of  their  own  records,  as  where  an  attorney  of  the 
King's  Bench  pleaded  that  he  was  an  attorney  of  that  court, 
and  ought  to  be  sued  by  bill*.  Yet  where  the  defendant 
pleaded,  after  oyer  of  the  origfinal,  that  it  was  not  returned, 
the  court  set  aside  the  plea,  for  want  of  an  affidavit  of  the 
troth  of  it'.  In  the  Common  Fleas,  aid  prayer  is  holden  to 
be  a  dilatory  plea  within  the  statute,  and  must  be  verified  by 
affidavit'. 

In  the  King's  Bench,  a  plea  in  abatement  should  be  signed 
by  counsel  \  and  filed  in  the  office  of  the  clerk  of  the  papers :  In 
the  Common  Fleas,  it  is  signed  by  a  serjeant ;  and  either  de- 
livered to  the  plaintiff's  attorney,  or  filed  in  the  prothonotaries 
office :  and  in  both  courts,  an  affidavit  should  be  annexed  to 
ttie  plea,  stating  that  it  is  true,  in  substance  and  matter  of 
fact**.    And  if  the  plea  be  not  filed  in  due  time^  or  if  there  be 


*  2  Lil.  P.  R.  299.  Sty.  Rep.  43$.  1088. 

s  Souod.  98.  Caitfa.  402.  5  Mod.  335.  '  x  Str.  639.  2  Ld.  Rjjfm.  1409. 

SLC  I  S8iuid.98.  (1).  S.C. 

^4&  5  Ado.  c.  i6.j  zi.  '  2  Bot* &  Pol.  384* 

«  Ft.  Reg.  6.  Barnes,  344. 8.  C.  **  2  Str.  70$.  and  see  Append.  Chap. 

'  Pr.  Reg.  j.  3  Boa  &  Pnl.  397.  ae^  XXV.  §  2. 

cwvLandaee2  Sannd.  210.^/.^  '  i   Dornf.    &  Eaat,   277.  689.  j 

•M^DmigaBT.Ckri4gt9llLjfiGtQ.  Durnf.  &  £aatt  2x0.  7  Diirn&  &  Eaae, 

IIL«adaee6Mod.  1x4.  sBkcB^  298. 
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MO  affidavit  annexec!  of  the  truth  of  it%  the  plaintiff  may  con- 
aider  it  as  a  nullity^  and  sign  judgment,  or  he  may  n  ore  tbc 
court  to  set  it  a8ide^    But  the  plaintiff  camiot  sign  judgmeDt 
after  a  plea  in  abatement,  because  the  affidavit  ta  verify  the  pies 
was  sworn  before  the  defendant's  attorney**    A  defendant  pat- 
ting in  a  plea  in  abatement  in  time,  with  an  affidavit  in  the 
usual  form^  that  the  promises  contained  in  the  declaration  were 
made,  if  at  all,  by  others  as  well  as  himself,   which  affida- 
vit was  sworn  at  Liverpool  on  the  day  of  filing  the  dacbratiM 
in  town,  before  the  defendant  could  have  seen  it^  was  hoides, 
in  the  King's  Bench,  not  to  be  a  nullity,  so  as  to  entitle  tbt 
plamtiff  to  sign  interlocutory  judgment  as  fw  want  of  a  pies'. 
And  the  court  of  Common  Pleas  refused  to  grant  a  nde,  to 
quash  an   insensible  plea  in  abatement;   saying,   that  they 
w:0Qld  not  try  the  goodness  of  a  demurrer  on  motion :  but  the 
plaintiff  might,  at  his  own  peril,  have  signed  jndgment*. 

When  a  plea  in  abatement  is  regularly  put  iii,  the  plsistif 
must  reply  to  it,  or  demur.  If  he  reply,  and  an  issue  in  fttl 
be  thereupon  joined,  and  found  for  him,  the  judgment  is  penmp' 
tory^  quod  recuperet^;  but  if  there  be  judgment  for  the  plain- 
tiff, on  demurrer  to  a  plea  in  abatement,  or  replication  to  sack 
pies,  the  judgment  is  only  interlocutory f  quod  respondeat 
ouster' :  In  the  latter  case,  the  defendant  has  in  general  four 
days  time  to  plead ;  but  this  is  in  the  discretion  of  the  courts^: 
and  they  will  sometimes  order  him  to  plead  instanter,  or  oo 
the  morrow.  After  a  judgment  of  respondeat  ot»<er,  it  is  saidi 
there  can  be  no  plea  in  abatement;  for  if  it  were  allowed 
there  would  be  no  end  of  such  pleas' :  Bqt  this  must  be  Qoder* 
stood  of  pleas  in  abatement  tn  the  same  degree,  as  popish  red- 


«  Pr.  Reg.  4«  but  fee  I  Str.  638.  367.  i  East,  542.  2  Bos.  Sihli^' 

^  I  8cr.638, 9.  2  Str.  705. 738.  &iy.  fa.J  imt  see  i  East,  636.  2  Saood.iiO' 

lUp.  19.  »93-  3  ^'»  »6'7«  ^-  (3)» 

•  3  Maulc  &  Sel.  154.  *  IJ,  HuL  2  Sauod«  210^  x*  ^tf'^ 

'  4  Eut,  348.  Chap.  XXV.  §  6,  7. 

'  4  Taunt.  668.  '  Comb.  19. 

'  Gilb.  C.  P.  53*  t  Ld«  Rqrnu  594.  >  4  Bac.  Abr.  51.  Gib.  tlit^ 

«  Ld«  Raym*  loss*  i  Str.  532. 2  Wils.  2  SamML  40^41.  X2  Mod.  sjo. 
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sancy  and  outlawry*,  being  both  to  the  person ;  for  the  defend* 
ant  may  plead  to  the  person  of  the  plaintiff,  and  if  that  be  over- 
ruled, he  may  afterwards  plead  to  theybrm  of  the  writ^ 

The  judgment  for  the  defendant^  on  a  plea  in  abatement^ 
whether  it  be  on  an  issue  in  /act  or  in  fair,  is  that  the  writ  or 
biU  he  quashed^ ;  or  if  a  temporary  disability  or  privilege  be 
pleaded,  as  excommunication,  or  the  king's  protection,  in- 
fancy, &c.  that  the  plaint  remain  witk4mt  dajff  until,  4fc.  On 
an  issue  in  fact,  the  defendant  is  entitled  to  costs;  but  not  on 
an  issue  in  law^ 


*  Hell.  126.  '  %  Ld.  Raym*  99s.  x  Salic  194.  S. 

^  Com.  Dig.  tiu  AiakwiiHi,  L  4.  dm  C  And  tee  further  as  to  pleas  io  aiaU» 

Th.  D.  1.  X.  c.  I .  meni,  their  effect  qualities  and  fonxiy  the 

^Gilb.  C.  P.  5S.   Append.  Chap.  aflkhiTit  of  the  truth  of  them,  the  replica- 

XXV.  §  4«  and  see  3  Maule  and  Sel.  tioos,ftc.  thereto^  and  judgments  thereon, 

4S  3>  4*  Chitty  on  Pkading,  1  V.  pt  434,  ftc 
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niiEAS  io  bar  are  calculated  to  shew,  either  that  tbe 
^  plaintiff  never  had  any  cause  of  action,  or  if  he  had,  that 
it  is  discharge  by  some  subsequent  matter :  And  they  tre 
in  denial,  or  confession  and  avoidance,  of  the  cause  of  action ; 
or  they  conclude  the  plaintiff  by  matter  of  estoppel*.  Pleas 
in  denial  are  of  the  whole,  or  a  part  of  the  declaration ;  and 
in  avoidance,  they  are  by  matter  precedent,  which  shews  tbe 
plaintiff  never  had  a  cause  of  action,  and  is  called  an  avoidance 
in  law,  or  by  matter  subsequent,  which  discharges  the  cause 
of  action,  and  is  called  an  avoidance  in  fact^ 

In  actions  upon  contracts,  the  defendant  may  either 
plead  the  general  issue,  which  denies  that  there  was  any  con- 
tract between  the  parties,  in  point  of  fact;  as  in  €issmmpgU,  soi 
assumpsit^  S  in  debt  on  simple  contract,  nUdebet^;  in  covemnd, 
or  debt  on  specialty,  non  est  factum^ ;  and  in  debt  on  record, 
or  scire  Jadas,  nul  tiel  record^ :  or  if  there  was  a  contract  in 
point  of  fact,  he  may  plead  some  special  matter,  which  shews 
that  it  was  void  in  point  of  law,  as  by  corerltcre,  or  tbe  sta- 
tutes of  gaming  or  usury,  &c.  or  voidable,  by  infanqf  or 
duress  of  imprisonment,  &c. :  or  if  there  was  a  good  and  TaU 
contract,  that  it  has  been  performed }  or  if  not,  that  there  wn 
some  legal  excuse  for  its  non-performance,  arising  fromibe 
act  of  God,  or  the  law,  or  of  the  king's  enemies,  or  fr(m  the 


•  s  Hen.  VII.  14.  1  Leoo.  77.  Sar.  *Id.i  3. 

86.  •^^J4- 

^  5  Hen.  VIL 14.  '  Append.  Chap  ZXXL  ^  1. 
"  Append.  Cbap.  XXVI.  §  i,  %. 
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act  or  default  of  the  plaintiff,  either  by  retearing  the  defendant 
from  the  performance  of  the  contract^  refusing  a  tender,  or 
hindering  him  from  performing  it,  or  by  the  non-performance 
of  a  condition  precedent,  &c.  These  pleas  tend  to  shew  that 
the  plaintiff  never  had  any  cause  of  action :  or  admitting  that 
he  had,  the  defendant  may  plead  that  it  was  discharged^  by 
some  subsequent  or  collateral  matter ;  as  by  an  accord  and 
satisfaction^  arbitrament^  releasCf  farmer  recovery^  acquittal  or 
conviction^  foreign  attachment^  or  set  off";  or  that  the  cause  of 
action  was  forfeited^  by  the  plaintiff's  being  an  aUen  enemj^, 
attainted^  ox  outlawed}  or  thatit  was  a^^ijgfti^  to  other  persons, 
mider  the  statutes  relating  to  hankrvpt^^  or  insolvent  debtors  ; 
or  be  may  plead  his  own  bankruptcy^  or  discharge  under  an 
insolvent  debtor's  act ;  or  that  the  debt  ought;  to  be  sued  for  in 
a  court  of  conscience ;  or  lastly,  that  the  remedy  is  barred  by 
tbe  statute  tf  limitations^. 

With  regard  to  bankr9q)tcy  in  particular,  it  is  holden  that  the 
certificate  of  a  bankrupt,  allowed  after  the  filing  of  the  plain- 
tiff's bill,  and  before  plea  pleaded,  is  evidence  to  support  the 
general  plea  of  bankruptcy,  given  by  the  statute  5  Geo.  II. 
c.  30.  §  7.  viz.  that  before  the  exhibiting  of  the  plaintiff's  bill, 
the  defendant  became  a  bankrupt,  and  that  the  cause  of 
action  accrued  before  he  became  a  bankrupt"*:  But  where 
the  certificate  is  allowed  afler  plea  pleaded,  it  seems  that  the 
bankruptcy  must  be  pleaded  specially  f  and  not  in  the  general 
form  prescribed  by  the  above  statute*.    And  a  bankrupt  sued 


'  6  Dttrnf.  &  Ean,  %$.  35.    But  the  neral  iMue. 

oonit  of  King's  Bench  would  not  luy  '  For  a  full  account  of  the  pleat,  &c. 

judgment  and  execudon  on  a  lummaiy  in  aaumptUf  in  dtmdi  s^  Lawes  on 

lypKcatioo,  becaiae  the  plainttA  ^kr  Pleading,  Chap.  XVI.  tntftwrdW/  id. 

mtnBa.  had  become  alien  enemies.    9  Chap.  XVIL  in  futfirmmce^  and  mtum 

JEatt,  i%i.  thereof;  U.  Chap.  XVIIL;  and  in  du- 

^  8  Durnf.  &  East,  140.  i   Bos.  &  charge^  at  common  law  or  by  statute ; 

PuL  448.  7  East,  53.  but  see  Chitty  id.  Chap.  XIX,  XX. 

on  Pkading,  2.  V.  426,  7.  (m).  and  the  '9  East,  82. 

anthoritiet  there    cited ;  by  which  it  « 4  East,  413.  %  Smith  R.  659.  S.  P. 

teems,  that  the  bankniptcyof  the  fJoMjf  bat  see  2  H.  ^c  5$}. 
may  be  gifea  m  efidence  under  the  ge- 
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by  his  surety,  or  person  who  was  liable  for  his  debt  at  the 
time  of  the  commission  issued  against  him,  and  paid  the  debt 
after  the  issuing  of  the  commission,  cannot^  without  pleading 
specially,  avail  himself  of  his  certi6cate»  under  the  statute 
49  Geo,  III.  c.  121.  §  8.  which  discharges  the  bankrupt  having 
his  certificate,  of  all  such  demands,  at  the  suit  of  every  such 
person«  in  like  manner,  to  all  intents  and  purposes^  as  if  such 
person  had  been  a  creditor  before  the  bankruptcy*.  To  a 
general  plea  of  bankruptcy,  a  replication  that  the  defendant 
had  before  been  discharged  as  a  bankrupt,  by  virtue  of  the 
statute  5  Geo  II.  c,  30.  and  that  he  had  not  paid  I6s  in  the 
pound  under  the  second  commission,  is  bad  on  special  de« 
murrer**. 


In  an  action  against  an  executor  or  admimstrataTf  the  de- 
fendant may  plead  any  matter  which  the  testator  or  intestate 
might  have  pleaded :  and  in  addition  thereto,  he  may  deny 
the  character  in  which  he  b  sued,  by  pleading  iie  unquei  t» 
cutar  or  cdministrator ;  or  admitting  it,  he  may  plead  that 
no  assets  have  come,  to  his  hands,  or  that  he  has  Jidfy  air 
ministered  them,  and  that  either  generally,  or  specially,  with 
the  exception  of  assets  to  a  certain  amount,  which  are  not 
sufficient  to  satisfy  the  plaintiff;  or  he  may  plead  a  retaiMf 
to  pay  his  own  debt,  of  equal  or  superior  degree,  or  debts 
of  a  superior  degree  due  to  third  persons,  on  bonds  or  judg- 
ments, &c%    So  in  an  action  against  an  heir  or  demseet  tbe 
defendant,  in  addition  to  any  matter  which  might  have  been 
pleaded  by  the  ancestor  or  devisor,  may  either  deny  the  cha- 
racter in  which  he  is  sued :  or  admitting  it,  may  plead  that  be 
has  nothiftg  hf  descent  or  devise^  either  generally  or  specially} 
viz.  that  he  has  nothing  but  a  reversion  after  an  estate  for  life; 
or  that  he  has  paid  debts  of  an  equal  or  superior  degpree^  to  the 
amount  of  the  assets  descended  or  devised,  or  that  he  reftnu 
the  assets  to  satisfy  his  own  debt,  of  equal  or  superior  degree, 
or  debts  of  a  superior  degree  due  to  third  persons.     The  Aetr, 


*  IS  East,  664«  ^  For  plea^  &c.  in  actions  bf  ^ 

^  sMaule &  Scl.  5491  3  Campb.  499*   gainst  mtaAmrs  aad  mimmiMtm%^ 
(a).  S.  C.  Laves  on  Fkadiag^  Chap.  XXL 
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if  an  ill/an^  may  also  pray  that  the  parol  may  demari  till  he 
is  of  Aill  ag^e. 

In  actions  for  wrongs,  the  defendant  may  either  deny 
the  chaige  contained  in  the  declaration,  by  pleading  the 
general  issue;  as  in  cmc^  not  guilty  of  the  premises;  in  r/e« 
tinuef  nondetinet;  in  repleviUf  noncepit^;  and  in  trespass  vi 
€t  armiSf  not  guUty  of  the  trespasses ;  or  he  may  justtfy  or 
excuse  it  specially,  as  in  casef  for  a  libel  or  wordSf  by  shewing* 
the  truth  of  them,  &c 

In  r^devin,  the  defendant  may  plead  property,  in  himself 
or  a  third  person ;  and  where  he  goes  for  a  return  of  the  cattle 
or  goods,  he  either  avows,  if  the  distress  was  made  in  his 
own  right,  or  in  right  of  his  wife,  or  makes  cognizance,  if  it 
was  made  by  him  as  bailiff  to  another;  but  if  he  do  not  go 
for  a  return^  he  may  merely  justify  the  taking.  '  Avowries 
and  cognizances  are  founded  on  distresses  at  common  lant^ 
for  renU/^f  services  or  customs;  or  for  damage  feasant^  an(l 
that  either  by  the  party  in  possession^  claiming  as  freeholder^, 
or  under  a  oemise,  or  by  commoners;  or  ior  fines  or  a/Tier* 
ciaments^  or  on  bye  lawSy  or  judgments  of  the  county  court 
or  court  baron :  or  they  arise  out  of  distresses  by  act  ofpar^ 
Uament;  as  for  double  retUf  on  the  statute  11  Geo. 'II.  c.  10. 
§  18.  or  after  a  Jraudulent  removal  of  goods,  on  the  same 
statute,  8cc.  Pleas  in  bar  to  avowries  and  cognizances  for  rent^ 
&c.  either  deny  the  tenancy^  or  that  there  was  any  rent  in 
arrear*,  &c.  or  if  the  distress  was  for  damage Jeasantf  they  arc 
Doder  (iW,  or  by  commoners,  or  for  defect  of  fences,  &c. 

In  trespass  to  the  persoUf  the  defendant  may  plead  son  as* 
sauU  demesne,  either  generally,  in  defence  of  himself  or  of 
.Uiird  persons,  or  specially,  with  an  ird  motus;  moUHer  mama 


•  AppeacL  Chap.  XLII.  §  47.  '  //•  §  js. 
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impostdty  in  defence  of  real  or  personal  property,  or  to  pTi* 
serve  the  peace,  and  prevent  damage ;  moderate  carredumy  or 
amicable  contest^  &c.  In  trespass  topersanal  property,  in  taking 
cattle  or  goods,  he  may  plead  that  they  are  his  own  properb/t 
giving  colour,  or  tenancy  in  common  with  the  plaintiff;  or, 
as  in  replevin^  that  they  were  taken  under  distresses,  at  commm^ 
law  or  by  act  of  parliament ;  or  in  trespass  for  killing  dt^s^  he 
may  justify  as  park-keeper,  Sec.  or  for  cutting  ropes^  that  it 
was  necessary  to  prevent  damage.    In  trespass  to  real  pro- 
perty, the  defendant  may  plead  that  the  locus  in  quo  is  his 
freehold,  (liberum  tenementumt)  or  that  of  a  third  person, 
nnder  whom  he  acted ;  or  that  he  has  title  less  than  freekoH 
giving  colour,  or  is  tenant  in  common  with  the  plaintiff;  or  he 
may  justify  under  rights  of  common  of  pasture,  estovers,  ortnr- 
bary,  &c.    or  of  several  or  free  fishery ^   free  warrenf  &c ; 
rights  of  way^    which  are  public  or  private,    and  may  be 
claimed,  if  private,  by  grant  or  prescription,  or  of  necessi^; 
or  rights  of  entry ^  which  are  of  various  kinds^  and  may  be 
classed  as  follows :  first,  to  enter  places  of  public  resort,  n 
fairs  and  markets,   inns,  taverns,   &c.;    secondly,  to  enter 
private  houses,  for  the  purpose  of  speaking  with  the  plaintiff 
or  his  lodgers,  or  of  demanding  a  debt,  or  to  remove  goodi 
belonging  to  the  defendant }  thirdly,  by  the  lord  of  a  manor, 
to  take  wreck ;  fourthly,  by  a  rector  or  vicar,  to  fetch  awaj 
tithes;    fifthly,  by  an  occupier  of  adjoining  land,  to  repair 
fences;    sixthly,    as  between  landlord  and  tenant,  to  view 
waste,  cut  down  timber,  or  follow  and  distrain  g^oods  frso- 
dulenlly  removed,  or  to  take  estovers,  emblements^  fixture^ 
or  way  going  crops ;    or,   seventhly,   to  abate  nusances,  or 
remove  obstructions,  &c. :  Lastly,  the  defendant  may  alledge, 
by  way  of  excuse,  that  his  cattle  escaped  for  defect  offenca^ 
which  the  plaintiff  was  bound  to  repaiir.     The  defendant  maj 
also  justify,  in  any  species  of  action  of  trespass^  under  aZioestf 
from  the  plaintiff,  or  legal  process,  criminal  or  civil;  wUd 
latter  may  issue  out  of  superior  or  inferior  courts,  and  is  ori- 
ginal, mesne  or  final :  or  he  may  justify  by  authority  rfln 
witjbout  process,  as  an  individualf  on  suspicion  of  felony,  && 
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or  as  an  officer^  or  in  his  aid ;  or  on  the  ground  of  inevitablt 
aacessity. 

The  pleas  which  have  been  mentioned,  in  actions  for  vimn^if 
y;o  to  prove  that  the  plaintiff  never  had  any  cause  of  action ; 
or  admitting  that  he  had,  the  defendant  may  plead,  as  in 
actions  upon  cantracts^  that  it  was  diicharged,  by  some  siib* 
sequent  or  collateral  matter,  as  by  an  accord  and  MotufmtUm^ 
urUtrament,  retcasCf  former  recovery,  or  dietrese  for  the  same 
eause,  tender  of  sufficient  amends  for  an  involuntary  trespass^ 
n  the  statute  of  limitations. 


It  will  next  be  right  to  consider,  when  the  general  issne 
may  be  properly  pleaded,  and  what  may  be  given  in  evidence 
vnder  it,  in  the  different  actions. 

la  MMempMf ,  the  general  issue  is  proper,  where  there  was 
•ither  no  contract  between  the  parties,  or  not  such  a  contract 
«s4he  plaintiff  has  declared  on.  And  the  defendant  may  give 
in  evidence  under  it,  that  the  contract  was  void  in  law,  by  co* 
Torture*,  gaming*",  usury%  &c.  or  voidable  by  infancy^  du* 
ress,  &c. ;  or  if  good  in  point  of  law,  that  it  was  performed^ , 
or  that  there  was  some  legal  excuse  for  the  non«performance 
of  it,  as  a  release  or  discharge  before  breach,  or  non-per- 
formance by  the  plaintiff  of  a  condition  precedent,  &c.  This 
sort  of  evidence  will  shew  that  the  plaintiff  had  no  cansebf 
action.  But  if  he  had,  the  defendant  may  give  in  evidence^ 
under  the  general  issue,  that  it  was  discharged,  by  an  accord 
and  satisfaction^,  arbitrament,   account  stated,  release',   fo- 


*  IS  MbiLfox.  *  I  Ld.  Rajm.  siy.  $66.  ii  Mod. 
^  I  Ld.  Raynu  87.   i  Salk.  344.  376.  S.&  x  Salk.  394. 

Cirtb.  3.56.  s  Mod.  170.  xs  Mod.  97.  '  x  Ld.  Raym.  566.    11  Mod.  376. 

S«C.  S.C.  4Eq^.Rq^i8i. 

•  X  Str.498.  *Gilb.  C.P.  64«  Dong.  xo6,  7.  $ 
^  I  SaBu  S79.  t  Bot.  ft  BnL  481.  E«p«  Rep.  S34» 
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',  or  former  recovery  for  the  jame  canw^,  Sec. 
Itt  tf^Mtiu  tiK  qnestioQ  in  assumpsitf  upon  the  general  iasatf 
I  lihtltur  there  was  a  subsisting  debt,  ot  cause  of  action,  at 
tii#  iiBM  of  eoninencing  the  soit^  But  matters  of  law^,  in 
:i«iMidaB€#  of  the  contract,  or  discharge  of  the  action,  are 
vmmliy  pleaded.  And  it  is  necessary  to  plead  a  tender,  bank- 
rtt^y%  or  the  statute  of  limitatiouh',  &c.  and  to  plead  or 
KIM  a  notice  of  set  off.  Formerly,  mattenr  in  discharge  of 
iiia  action  must  have  been  pleaded  specially^ :  Afterwards,  a 
diatuiction  was  made  between  express  and  implied  Mnunpsits: 
In  tho  former,  these  matters  were  still  required  to  be  pleaded, 
hut  not  in  the  latter^.  At  length,  about  the  time  of  Lord 
kMk  they  were  universally  allowed  to  be  given  in  evideoee, 
UttcWr  the  general  issued 

In  cwenantf  there  is  properly  speaking  no  general  issue ; 
for  though  the  defendant  may  plead  nan  est  factum,  as  in  deU 
on  specialtyy  yet  that  only  puts  the  deed  in  issue,  and  not  the 
breach  of  covenant :  and  nan  infregit  canventionem  is  a  bad 
plea*'.  In  this  action,  therefote,  the  defendant  must  specially 
i'ontrovert  the  deed,  or  shew  that  he  has  /ler^mnec^tbe  covenaat, 
or  is  legally  excused  from  the  performance  of  it ;  or  admittiD|f 
(ha  breach,  that  he  is  discharged  by  matter  ex  poetfoKAOf  n 
a  release,  &c. 


In  debt  on  simple  contract,  nil  debet  is  a  good  plea,  or, 
ill  actions  by  xecutors  and  administrators,  nan  detinet^  is 
ull  cases  where  nothing  was  due  to  the  plaintiff,  at  the  time  of 


*  I  Salk.  380.  S.  C. 

*  %  Str.  733.  *  Vin.  Abr.  tit.  E^idmt^  Z.  a.  i 
«  Doug.  106,  J.  Gilb.  C.  P.  64,  5*  Salk.  280.  Gilb.  C.  P.  65. 

^  Hob.  127.  2  Vent.  295.  *  t  Ld.  Baym*  217.  566.  12  Mbi 

'  I  Campb.  363.  bat  vide  anie%  681.  376.  S.  C.  and  aee  Lawtaoo  Pkaiii^ 

*  I  Ld.  Rajrm.  153.  OHb.  C.  P.  M.  ^  i  Ler.    1S5.   3  Lar.  19.  i  Si 
<  f  Ld.  VLvfrn.  566.  12  Mod.  376.  389.  SDonif.  &  East,  278. 
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commencing  the  action* :  And  under  this  plea,  the  defendant 
may  not  only  put  the  plaintiff  upon  shewing  the  existence  of 
a  legal  contract,  bnt  he  may  give  in  evidence  the  performance 
of  it  He  may  also  give  in  evidence,  under  this  plea,  a  re* 
lease,  or  other  matter  in  discharge  of  the  action^  And  it  has 
even  been  bolden,  that  as  the  plea  is  in  the  present  tense^  the 
statute  of  limitations  may  be  given  in  evidence  under  it*^ :  But 
ia  debt  for  rent,  on  an  indenture  of  lease,  if  the  defendant 
plead  nil  debet,  he  cannot  give  in  evidence  that  the  plaintiff 
had  nothing  in  the  tenements ;  because,  'if  he  had  pleaded  that 
specially,  the  plaintiff  might  have  replied  the  indenture  and 
estopped  him''.  And  in  debt  qm  tarn,  the  defendant  was  not 
iliowed  to  give  in  evidence,  on  iit7  debetf  a  former  recovery 
igainst  him  by  another  person,  for  the  same  cause*.  In  this 
tction  also,  as  in  assumpsit,  a  tender  and  set  off  must  be  spe- 
cially pleaded. 

Where  a  specialty  is  but  inducement  to  the  action,  and 
batter  of  fact  the  foundation  of  it,  there  nil  dAet  is  a  good 
>Iea  ;  as  in  debt  for  rent  by  indenture,  for  the  plaintiff  need 
lot  set  out  the  indenture :  So  in  debt  for  an  escape',  or  on  a 
ievastavU  against  an  executor*,  the  judgment  is  but  induce^ 
nent,  and  the  escape  and  devastavit  are  the  foundation  of  the 
action.  But  where  the  deed  is  the  foundation,  and  the  fact 
3at  inducement,  there  nil  debet  is  no  plea;  as  in  debt  for  a 
penalty  on  articles  of  agreement^  or  on  a  bail-bond'.  In  the 
atter  action  however,  if  the  defendant  plead  nil  debet,  and  the 


*  Com.  Dig.  ut«  Pleader f  2  W.  j;.  '  i  Saaod.  219.  Caith.  2. 

^  5  Mod.    i8.    I  Ld.  Riym*  $66.  ^  2  Ld.  lUym,  x^oo,   %  Su*.  778. 

ri  Mod.  376.   S.  C.  but  fee    Gilb.  x  Barnard*  K.  B.  15.    8  Mod.    io6. 

W.P.  63.  GSb*  DeU^^i^*  443*  temt»  323.  382.  S.C. 


^  Id.    Fort.   363.    36y«     And  the 

*i  Ld.  Ra]riii«  i$3. .  2  East,  |36«    pka  of  ml  ddet   in  debt  00  bond,   is 

Iwr  Z^nvr^wy,  Just.  bad    oq  a  general  demurrer,    though 

^  I  Salk.  277.  perhaps  it  might  be  helped  after  a  v(r« 

*  X  Str*  701, 2.  diet*  2^Wils.  to. 

•2  Salic,  s6S- 
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plaintiff  do  not  demur^  but  take  issue  thereon,  it  lets  the  de- 
fendant into  any  defence  he  may  have  on  the  m6rits\ 

It  sometimes  happens^  thai  instead  of  pleading  the  general 
issue  of  nil  debet  to  the  wh<de  declaration,  the  defendant,  for 
greater  certainty,  will  select  and  deny  some  particular  facti 
necessary  to  maintain  the  action;  as  the  demise  in  ddd  for  reot 
on  a  parol  lease,  to  which  he  may  plead  nan  dimUiit  j  bat  he 
cannot  plead  this  plea,  in  debt  for  rent  on  an  indenture^ ;  sod 
it  is  said,  that  riens  en  arrere  is  not  a  good  plea,  without  con- 
cluding et  issint  nil  debet^. 

In  debt  on  bond,  or  other  specialty,  the  general  issue  of 
nan  est/actum  is  good,  in  all  cases  where  the  deed  was  not 
executed,  or  varies  from  the  declaration*.  And  the  defendant 
may  give  in  evidence  under  it,  that  the  deed  was  delivered  as 
an  escrow'  to  a  third  person ;  or  that  it  was  void  at  commoa 
law  ab  initio^,  being  obtained  by  fraud,  or  made  by  a  married 
woman**,  lunatic',  &c.  or  that  it  became  void  after  it  wa^  made, 
and  before  the  commencement  of  the  action^  by  erasure,  altera- 
tion, cancelling,  &c.  or  that  a  bail-bond  was  taken  tifier  the  re- 
turn day  of  the  writ,  conditioned  for  the  defendant's  appear- 
ance an  the  return  day^  But  he  cannot  give  in  evidence,  under 
the  general  issue,  that  the  deed  was  void  or  voidable  by  infancy ', 


*  5  Eip.  Rep.  38. 
"*  Gilb.  Ddtf  438. 

•  Id.  436. 

^  Id.  440.    cites    Bro;  Deite,    113. 
Keilw.  1J3. 

•  Com.  Dig.  tit.  Pkader,  2  W.  18. 
and  tee  s  Marth.  96* 

/s  Rol.  AtMT.  683.  1.  5*  T.  Raym. 
197.   Mod.  Cu.  %ij.   4  Esp.  Rep. 

*5  Co.  119.  and  tee  2  Wilj*  341. 

^  a  Carapb.  272. 

*  a  8tr.  1 104.  bit  aee  a  Salk*  67$. 


'  Thompson  t.  Iloei,  M.  56  Geo.nL 
K.  B.  and  aee  2  Dvnf.  ft  Eaat,  $69* 

*  The  contract  of  aa  io&nt  aeean  ii 
geoend  to  be  md/  tfaoi^  ia  iktoKt 
of  a  bond,  &c.  hb  ioEncy  mui  k 
pleaded  to  avoid  it.  5  Co.  119.  a.  (Sk 
Dtbi^  437.  s  Si^  675.  I  Ld.  Ri|» 
31  j.  S.  C  bat  ace  1  Snlk.  279.  vk* 
Tnh^Quh  aai4,^4Hft  a pnwue  of  n 
infimt  ia  abaoteeljr  foid  ;  bat  a  boadobi 
eSect  by  acaKng  md  defiferj,  and  cor 
aefnemlyia  a  awre  dcUbeiaie  ai%  ad 
tbcRfiNe  ii  only  voilabk:  and  «e } 
Bar.  1794.  1805.  Lavta  aa  flnbl 
p.  569.  J  Taoa.  jof  • 
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daressi^y  per  mina^^  &c.  or  that  it  was  void  by  act  of  parlia- 
inent%  as  by  the  statutes  of  usury^»  or  gaming^,  &c.  In  these 
cases  therefore,  the  defendant  must  plead  specially.  So  he 
must  plead  payment,  at  or  after  the  day,  performancef  or  any 
matter  in  excuse  of  performance,  as  nan  damnificatus  to  a  bond 
of  indemnity,  no  award  to  an  arbitration  bond,  or  to  a  bail 
bond,  no  process  to  arrest  the  defendant^  &c.  He  nmst  also 
plead  specially,  in  discharge  of  the  action,  a  tender  or  set  off. 

In  debt  on  record,  the  general  issue  of  7iul  tiel  record  is 
proper,  where  there  is  either  no  record  at  all,  or  one  different 
from  that  which  the  plaintiff  has  declared  on^.  But  as  this 
plea  only  goes  to  the  existence  of  the  record,  the  defendant 
must  plead  payment,  or  any  matter  in  discharge  of  the 
action.  And  if  an  action  of  debt  be  brought  here,  on  a  judg- 
ment in  Ireland^  the  plea  of  nul  tiel  record  must  conclude  to 
the  country^ 

In  actions  upon  the  case,  the  defendant,  upon  the  general 
iwae  of  not  guilty,  may  not  only  put  the  plaintiff  upon  proof 
of  the  whole  charge  contained  in  the  declaration,  but  may 
ofier  any  matter  in  excuse  or  justification  of  it* ;  or  he  may 
set  ap  a  former  recovery,  release,  or  satisfaction^ :  For  an  ac- 
tion upon  the  ea^e  is  founded  upon  the  mere  justice  and  con- 
science of  the  plaintiBTs  case,  and  is  in  the  nature  of  a  bill  in 
lequity,  and  in  effect  is  so ;  and  therefore  such  a  former  re- 
covery! release,  or  satisfaction  need  not  be  pleaded,  but  may 
be  given  in  evidence :  since,  whatever  will,  in  equity  and  con- 
science, according  to  the  circumstances  of  the  case,  bar  the 
plaintiff's  recovery,  may,  in  this  action,  be  given  in  evidence 
by  the  defendant;  because  the  plaintiff  must  recover  upon 
khe  justice  and  conscience  of  his  case,  and  upon  that  only.    In 


•  %  IqsU  4821  3.  '     *  S  East,  473.  2  Smith  R.  ac.  S.  C. 
.  ^  j  Co.  119.  a.  «  a  Mod,  276,  7.  3  Mod.  166.  Com. 

•  X  Str.  498.  Rep.  273.  x  WUe.  44. 175. 
^Say.Rep.  X16.  •*  3  Bur,  1353.    i  Blac.  Rep.  38;. 
f  Gilb.  JMif  444*  3  Mod.  41*  S.  C. 
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trover 9  it  is  commonly  said,  there  is  no  special  plea  except  a 
release ;  but  this  is  a  mistake :  for  the  defendant  may  plead 
specially  any  thing  else,  \ehicb,  admitting  the  plaintiff  had 
once  a  cause  of  action,  goes  to  discharge  it^  as  the  statute  of 
limitations*,  a  former  recovery^  &c.  In  an  action  for  wtn^f 
the  truth  of  the  words  cannot  be  given  in  evidence*  under  the 
general  issue  of  not  guilty"^.  And  by  the  8  &  9  W.  III.  c.  27. 
§  6.  "  no  retaking  on  fresh  pursuit  shall  be  given  in  evidence* 
*'  en  the  trial  of  any  issue,  in  any  action  of  escape  against  the 
**  marshal,  &c.  unless  the  same  shall  be  specially  pleaded; 
**  nor  shall  any  special  plea  be  received  or  allowed,  aoless 
**  oath  be  first  made  in  writing  by  the  defendant,  and  filed  in 
^^  the  proper  oflice,  that  the  prisoner,  for  whose  escape  such 
^  action  is  brought,  did  escape  without  bis  consent,  privity  or 
^  knowledge*." 


In  detinue,  the  defendant  may  give  in  evidence,  nnder  tlie 
general  issue  of  non  detinety  a  gift  from  the  plaintiflT;  for  that 
proves  he  detaineth  not  the  plaintiff's  goods*.  But  he  camot 
give  in  evidence,  that  the  goods  were  pawned  to  him  for  moiiefy 
which  is  not  paid ;  but  he  must  plead  it. 


in  trespass  to  the  persist  the  general  issue  of  not  guUty  maf 
be  properly  pleaded,  if  the  defeudant  committed  no  assaolt, 
battery,  or  imprisonment*  &c. ;  in  trespass  to  personal  pio* 
perty,  if  the  plaintiff  had  no  property  in  the  goods ;  and  s 
trespass  to  real  property,  if  he  was  not  in  possession  of  tbe 
land,  &c.  And  liberum  tenementum,  or  other  evidence  of  titit 
or  right  to  the  possession,  may.be  given  in  evidence  uodef 
the  general  issued     But  the  defendant  cannot  justify*  oodir 


'II 

•Co 


*  I  Ltttw.99« 

^  X  Show.  146.  In  the  case  of  fFM 
T.  Fox  and  another^  7  Durnf.  &  £ast» 
391.  the  defcDdant  in'  trover  pleaded 
bankruptcy  in  the  plantiff  specially ;  but 
Lord  Kgnyon  was  of  opinion,  that  this 
plea  would  have  been  bad  on  special  de- 
murrer. Id*'^Qf>.  Ante^  681.  (h)m 


<  WilK  fto.  2  Str.  1100.  I  Ai^* 
Pd.  525.  a  Bob.  &  Pol.  225.  ^t.j 

'  As  to  the  form  of  the  affiditSt»ie'' 
Blac.  Rep.  1059. 

•  Cor  Lit.  283. 

'  Andr.  108.  Willed  223.  7 1^ 
&  Etfty554.  8  Dumf.ftEam^}' 
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the  gfeneral  issue,  cotting  the  posts  and  rails  of  the  piaintifF, 
though  erected  upon  the  defendants  own  land ;  there  being 
DO  question  raised  as  to  the  property  remaining  in  the  plain- 
tiflF^.  And  regularly,  by  the  common  la\i^,  matter  of  justifica- 
tion or  excuse  must  be  specially  pleaded^ ;  as  in  trespass  to  the 
person,  son  assault  demesne ;  or  in  trespass  to  real  property, 
a  licence^ ;  that  the  beasts  came  through  the  plaintiff^s  hedge^ 
which  he  ought  to  have  repaired ;  or  in  respect  of  a  rent- 
charge,  common,  or  the  like"*.  And  the  defendant  must  plead 
specially  a  release,  or  other  matter  in  discharge  of  the  action*. 
But  ill  actions  against  justices,  &c.  and  in  various  other  eases, 
iie  defendant,  by  act  of  parliament^,  is  allowed  to  plead  the 
»ieiieral  issue,  and  give  the  special  matter  in  evidenced 

Where  the  defence  consists  of  matter  of  fact,  and  the  gene- 
al  issue  may,  it  ought  to  be  pleaded ;  it  being  in  such  case 
I  ifood  cause  of  demurrer,  that  the  plea  amount$  to  the  gene- 
•al  issue^.  But  it  is  observable,  that  in  many  cases,  where  the 
lefeoce  consists  of  matter  of  law,  the  defendant  may  either 
AelEid  it  specially,  or  give  it  in  evidence  under  the  general 
Ittoe;  as  in  o^^ump^tV,  infancy,  accord  and  satisfaction,  or  a 
^^as^,  &c.  may  be  either  pleaded,  or  given  in  eviiieuce  upon 
MUi  assumpsit;  and  in  debt  on  bond,  made  by  a  married 
l#Mtittn»  the  defendant  may  either  plead  coverture,  or  give  it 
WX€vid»Vkce  upon  nan  est /actum.  In  these  cases,  from  the 
of  the  defence,  the  plaintiff  has  an  implied  colour  of 


,  *■  8  Eait,  404.  8CM.  a.  c.  47,  §  35.  39.  28  Geo.  III.  c. 

.  *.Co.  Lit.  282, 3*  2  RoL  Abr.  682.  37.  §  23.  42  Geo.  HI.  c.  85.  §  6.  43 

^^CRmI.  120.  Geo.  III.  c.  99.  §  70.  And  see  furtheft 

^  tkh.  X74f  5.  2  Dttrnf.  &  Cast,  168.  as  to  what  roust  be  pleaded  specially,  or 


21  Hen.  VII.  28*  a.  /k<r  JHede,    may  be  ^Ten  in  evidence  under  the  gene- 

nd  issue,  in  different  actions,   Chitty  on 
*  Co.  Lit.  283.  Pleading,  i  V.  p.  469,  &c.  and  in  the 

^  3  Bur.  1353*  action  of  attumfuit  in  particular,  Lawes 

^   See  particularly  the  statutes  43  Elis.    on  Pleading,  Chap.  XVL  p«  $20,  &c. 

!^  I  i9«  7  ^^^-  'I*  ^  i*  ^'  ^^*  ^*  ^*        '  ^^'  ^^^*  ^^3* 


j  J.  ii  Geo.II.c«  19.$  AX.  23        ** /i/.3O3.b«Z70c»/k/,2O3i4«  Gil5»C. 
^:*  in.  c.  70.  §  345  24  Geo.  III.    P.  60, 61. 
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action ;  bad  indeed  in  point  of  law,  if  the  facts  pleaded  be 

true,   but  which  is  properly  referred  to  the  deciskm  of  the 

court.     And  where,  from  the  nature  of  the  defence,  the  plam- 

tiff  would  have  no  implied  colour  of  action,  the  defendant  in 

some  cases  is  allowed  to  give  him  an  express  cokmr^.    Thus, 

in  the  common  and  almost  only  case  where  express  colour  is 

now  given,  if  in  an  action  of  trespass  quare  clausum  fregUL^  the 

defendant  plead  a  possessory  title  under  a  demise  from  a  third 

person,  (for  if  he  claim  under  the  plaintiff,  there  is  an  implied 

/colour,)   this,    without  more,  would  amount  to  the    general 

issue^ ;  for  it  goes  to  deny  that  the  trespass  was  committed  ia 

the  plaintiff^'s  close:  but  if  the  defendant,  after  stating  his 

own  title,  supposes  (as  is  usual,)  that  the  plaintiff  entered  apon 

him,  under  colour  of  a  former  deed  ,of  feoffment  without  livery, 

and  that  he  re-entered,  this  creates  a  question  of  aw,  for  the 

decision  of  the  court ;  and  by  that  means  prevents  the  plei 

from  amounting  to  the  general   issue :  and  being  matter  of 

supposal,  it  is  not  traversable. 

In  trespass  for  taking  goods,  if  the  defendant  plead  that  i* 
was  possessed  of  them,  as  of  his  proper  goods,  and  sold  theffl 
in  market  overt,   or  that  B.  stole  the  goods    from  A.  vni 
waived  them  within  his  manor,  wherefore  he  took  them,  lk 
defendant  must  give  colour;  for  his  plea  proves  that  nopn>* 
perty  was  in  the  plaintiff,  so  he  had  no  colour  of  actioo:  Ad 
the  colour  usually  given  in  such  cases  is,  that  the  def^oAid 
bailed  the  goods  to  a  stranger,  who  delivered  them  to  tk 
plaintiff,  from  whom  the  defendant  took  them.     But  in  tk 
same  cases,  if  the  defendant  plead  that  A.  sold  the  goods  k 
market  overt,  without  saying  that  they  were  his  own,  or  tfcst 

• 

B.  took  them  de  quodam  ignoto,  aud  waived  them,  the  pkaB 
good  without  colour;  for  it  does  not  deny  but  that  thept** 
perty  was  in  the  plaintiff,  and  the  defendant  is  not  boiuidl> 
shew  expressly  in  whom  it  was*". 


'ia< 


a  For  the  diflfereoce  between  express        ^  8  Dorof.  ft  East,  406.  I  B* 
and  imflied  colour,  see  an  argament  of    21$* 
/ToA,  in  Reg.  Plac.  303.  ^  Dr.  LtjfiJSt  caae,  10  foj^^ 
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le  defence,  in  actions  upon  contracts^  frequently  con- 
setting  oflF  mutual  debts,  it  may  here  be  proper  to  con- 
e  doctrine  of  set  off;  and  in  what  cases  it  must  be 
,  or  may  be  given  in  evidence  under  the  general  issue  j 
he  latter  case,  the  notice  of  set  off. 

mmon  law,  if  the  plaintiff  was  indebted  to  the  defend- 
i  much,  or  even  more  than  the  defendant  owed  to  him, 
lad  no  method  of  striking  a  balance :  the  only  way  of 
g  relief  was  by   going  into  a  court  of  equity*.     To 

this  inconvenience,  it  was  enacted  by  the  statute  2 
.  c.  22.  ^13.  that  *^  where  there  are  mutual  debts 
(en  the  plaintiff  and  defendant,  or  if  either  party  sue 
!  sued  as  executor  or  administrator,  where  there  are 
il  debts  between  the  testator  or  intestate  and  either 
»  one  debt  may  be  set  against  the  other;  and  such 
r  may  be  given  in  evidence  upon  the  general  issue,  or 
ed  in  bar,  as  the  nature  of  the  case  shall  require,  so  as 

time  of  pleading  the  general  issue,  where  any  such 
)f  the  plaintiff,  his  testator  or  intestate,  is  intended  to 
listed  on  in  evidence,  notice  shall  be  given  of  the  par- 
r  sum  or  debt  so  intended  to  be  insisted  on,  and  upon 
account  it  became  due^  or  otherwise  such  matter  shall 
i  allowed  in  evidence  upon  the  general  issue/*  This 
v'as  made  perpetual  by  the  8  Geo.  II.  c.  24.  §  4. :  and 
r  been  doubted,  whether  mutual  debts  of  a  different 
ould  be  set  against  each  other,  it  was  by  the  last-men- 
tatute**,  further  enacted  and  declared,  "  that  by  virtue 
:  said   clause,  mutual  debts  may  be   set  against  each 

either  by  being  pleaded  in  bar,  or  given  in  evidence 
i  general  issue,  in  the  manner  therein  mentioned,  not* 
sanding  that  such  debts  are  deemed  in  law  to  be  of  a 
mt  nature;  unless  in. cases  where  either  of  the  said 


ore  of  the  doctrine  conccrniog  438^  Chtt^  on  PleadiDg,  i  V.  p.  498, 

the  same  case,   fier  toium,  &c. 
ud.  Kh,  2.  c.  53.  3  SalL  273.        *  2  Biur.  820.  4  Bur.  22209 
mu  309.  3  Rccyc's  Hitt.  24.       *  J  5.         " 
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'«  debts  ihall  accrue  by  reason  of  a  penalty 9  coDiained  id  any 
'-*  load  ir  specialty ;  and  in  all  cases,  where  either  the  debt 
-*  n?r  winch  the  actioo  hath  been  or  shall  be  •  brought,  or  the 
"^  iebc  nbmded  to  be  set  against  the  same,  bath  accrued,  or 
-*  ^lail  accrje.  bi  reason  of  any  such  penalty,  the  debt  in- 
-^  !auted  to  be  set  off  shall  be  pleaded  in  bar ;  in  which  plea 
^  maul  be  diewB,  how  much  is  truly  and  justly  due  on  either 
«*  fidie:  and  ia  case  the  plaintiff  shall  recover  in  any  sach 
"*  icrma  or  snt,  judgment  shall  be  entered  for  no  more  than 
^  ibaH  vippnr  to  be  truly  and  justly  due  to  him^  after  one  debt 

the  other  as  aforesaid*."  • 


in  which  a  set  off  is  allowable  upon  these  sta- 
sxfies  arc  diii^  tmcemoHt.  and  assumpsit  for  the  non-payment  of 
sjcoitt  :  attd  the  demand  intended  to  be  set  off  must  be  liqoi- 
^irec\  asd  soch  as  might  have  been  made  tbe  subject  of  one 
^r  :(!»(?  <*  these  actions.  A  set  off  therefore  is  never  allowed  in 
^►:o:a>  c>»  the  cfwe,  trespass^  or  replevin''^  &c. :  nor  in  diM 
ca  Knfld  i-xxiditioned  for  the  performance  of  covenants^  &c.; 
3kY  11  tMYtcMl,  or  assumpsit  for  general  damages* :  And  % 
v^35a^«^«  cc  uncertain  damages^  cannot  be  made  the  sobjectof 
;i^  j^  ^if.     Bui   where  a  bond  is  conditioned  for  the  payment 
vc  aft  aauuitY\  or  of  liquidated  damages^  a  set  off  may  be  al- 
|tf^<4 :  And  a  judgment  may  be  pleaded  by  way  of  set  off, 
tk^M^^  a  writ  of  error  be  pending  tbereon\     A  debt  barred 


^  W  s!*)T  «ctef  the  List  act  passed* 
t.^*»Ol  ^YWw^'fc*  Ch.  J.  delivered  the 
,lMUivH»  s?*  tt>c  cvHArt  of  King's  Bench, 
|.\H  A  xiv^<  ^y  tiox^k  cootrjct  might,  by 
vV:  Sn«»k'«  -fcv^^  h^nr  been  set  off  against 

Ux»-   U    \^^l    Vi;   Pri.   179.   Wiiles, 

i^Mfc  i    *  W*^'  *^"fP-  ^7«* 
*  >V*llvvO?ik  iVf.  iVf,  41. 

*  H^tKVt«  4vsN  l^l»  A**-   ^'^*  ^8k   Si- 

\\   \^,^^um  s%  truuK^  H.  34  Geo.  II. 
4.kI  i^^^^-i  ^^  i'^'*  K'  «7  Geo.  III. 


511. 

•»  Bui.  JW.  Pri.  1 79.  Willct,  j6i. 

•  I  Esp.  Rep.  378.  3  Campb.  329- 
but  see  i  East,  375. 

'  2  Bur.  1024. 

<  I  Blac.  Rep.  394.  2  BLc  Be^ 
910.  Cowp.  56.  6  Durnf.  fc£aa(|4^ 
4  Esp.  Rep.  207.   I  Taunt.  137. 

••  2  Bur.  820. 

I  2  Oumf.  &  East,  32. 

^  Reynolds  v.  BeerBt^^  M.  15  Geo* 

III.  K.  B.  3  Dumf;&  Eftc,  188. « 
notU.  but  see  a  H,  Blac  572. 
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■ 

by  the  statute  of  limitations  cannot  be  set  off;  and  if  it  be 
pleaded  in  bar  to  the  action,  the  plaintiff  may  reply  tbe  statute 
of  limitations* ;  or  if  given  in  evidence  on  a  notice  of  set  off,  it 
may  be  objected  to  at  the  trial^ 

The  debts  sued  fori  and  intended  to  be  set  off^  must  be  mutual^ 
and  due  in  the  same  right :  therefore  a  joint  debt  cannot  be 
set  against  a  separate  demand,  nor  a  separate  debt  against  a 
joint  one"",  unless  it  be  so  ag^ed  by  the  parties'* ;  but  a  debt 
due  to  a  defendant  as  surviving  partner,  may  be  set  off 
against  a  demand  on  him  in  his  own  right%  and  vice  verstV. 
A  policy  broker,  who  makes  an  insurance  in  his  own  name 
for  the  benefit  of  his  principal,  and  has  a  del  credere  com- 
mission, may  set  off  the  amount  of  losses  and  returns  of  pre- 
mium, in  an  action  brought. against  him  by  an  underwriter  for 
premiums :  But  where  the  insurance  is  made  by  the  broker 
ID  the  name  of  bis  principal*,  or  he  has  not  a  commission  del 
crmhre^^  the  losses  and  returns  of  premium,  not  being  a  mutual 
dabty  cannot  be  made  the  subject  of  a  set  off.  Ho  if  an  action 
b«  brought  against  a  policy  broker,  by  the  assignees  or  executors 
of  an  underwriter,  for  premiums,  where  the  insurance  was 
iBttde  by  the  broker  in  his  own  name  on  a  cfeZ  credere  commis- 
BWOf  the  defendant  may  set  off  the  amount  of  losses  happen- 
hsg,  or  returns  of  premium  becoming  due,  before  the  bank- 
raptcy,  or  in  the  life-time  of  the  testator^ :  But  a  broker  who 
IS  indebted  to  the  assignees  of  a  bankrupt,  for  premiums  due 
to  them  upon  policies  subscribed  by  the  bankrupt  before  his 
bankraptcy»  is  not  entitled  to  set  off  returns  of  premium  due 


^^Su.  i^jt..  <  I  Maole  &  SeL  494.  %  Miuk  Be 

*  Bui.  Ni.  Pri.  1 80.  Stl.  1 1 2. 

*  Bat  fee  Peake's  Cat.  Ni.  Pri.  197.  ^  Wilson   6c    othen,    asngoett,     v. 
%  Etp.  Rep,  469.  594.  Creighion  &  othert,  M.  33  Geo.  III. 

'  %  Taunt.  170.  KL  B.  Marsh.  Insttr.  i  Ed.  p.  304.  16 

*  5  Dnnf.  &  Eatt,  493.  1  Bsp,  Rep.  East,  382 

ifl.  *  I    DurnL  &    Eait,    laj.    %i^  % 

'6  DnrnK  &  ^att,  j,8s«  and  aee  s  Campb,  z86.  and  lee  xi  £^  ^7.  4 

:.  ft  EiH^  476.  Taimu  534.  %  Marsh.  138. 
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upon  the  arrival  of  ships  after  the  bankraptcy^  So  in  an 
action  by  the  executors  of  an  underwriter  against  a  broker, 
for  premiums  due  on  policies  subscribed  by  the  testator,  the 
defendant  cannot  set  off  returns  of  premium  which  became 
due  after  the  testator's  death^.  In  like  manner,  an  underwriter 
cannot  set  off  as  a  mutual  credit,  in  an  action  ag^nst  him  for 
a  loss  accruing  after  the  bankruptcy  of  the  assured,  premioms 
on  the  same  and  other  policies  due  before  the  bankruptcy 
from  the  assured,  who  was  himself  his  own  insurance  broker 
in  effecting  those  policies :  Neither  can  he  set  off  returns  of 
premium  upon  voyages  not  complete  before  the  bankruptcy  y 
although  the  underwriter  must  upon  the  conclusion  of  the  ad- 
venture^ necessarily  become  debtor  to  the  assured,  either  for  a 
loss  or  return  of  premium^ 

In  an  action  of  debt  against  a  man  on  his  own  bond, 
he  is  not  allowed  to  set  off  a  debt  due  to  him  in  right 
of  his  wife^  And  a  debt  owing  by  the  wife  dum  sok, 
cannot  be  set  off  in  an  action  brought  by  the  husband  alone, 
unless  he  has  promised  to  pay  the  debt  after  marriage,  and 
thereby  made  it  his  own"^.  Neither,  for  the  same  reason,  can 
a  defendant,  sued  as  executor  or  administrator^  set  off  a  debt 
due  to  himself  personally  j  nor,  if  sued  for  his  own  debt,  can  be 
set  off  what  is  due  to  him  as  executor  or  administrator.  And 
where  an  executor  sues  for  a  cause  of  action  arising  after  tbe 
testator's  death,  the  defendant  cannot  set  off  a  debt  due  to 
him  from  the  testator^  The  defendant  cannot  plead  by  way  of 
set  off,  a  bond  debt  of  the  plaintiff,  assigned  to  the  defendtat 
by  another,  to  whom  and  for  whose  use  it  was  originally  givea'. 
But  where  an  action  is  brought  by  or  against  a  trustetf  a  set 
pff  may  be  made,  of  money  due  to  or  from  the  cestuy  que  tr%sP> 


«  4  Taunt.  534.  Reg-  268.  S.  C.  and  see  Wiiies,  106. 

^  a  Marsh,  138.  { i.)  264,  (a.)  Bui.  Ni.  Pri.  180. 

«  4  Taunt.  775.  *  16  East,  36. 

*  Bui.  Nl.  Pri.  1 79.  *»  I    Durnf.   &   East,   622.  aad  » 

«  %  Esp,  Rep.  594.  Willes,  400.  s  Esp,  Rep.  557,  ;DBnt 

'  Willes,  103.  Cas.  Pr.  C.  P.  15 1.  Pr.  &  East,  359.  S.  C. 
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[t  was  formerly  holden,  that  a  set  off  could  not  be  allowed,  as 
.gainst  the  assignees  of  a  bankrupt* ;  but  it  has  since  been  de- 
•ermined,  that  in  an  action  at  their  suit,  the  defendant  may 
et  off  a  debt  due  to  him,  at  the  time  of  the  bankruptcy^ :  But 
L  note  indorsed  to  him  afterwards,  cannot  be  set  off^;  npr 
:ash  notes  issued  by  the  bankrupt  -before  his  bankruptcy,  and 
>ayable  to  bearer,  unless  the  defendant  shew  further,  that 
uch  notes  came  to  his  hands  before  the  bankruptcy''.  To 
inable  the  holder  of  a  bankrupt's  acceptances  to  avail  himself 
>f  them,  in  an  action  by  the  assigneess  against  himself  on  his 
)wn  acceptance,  he  must  clearly  prove,  either  that  the  obliga* 
ion  to  pay  the  bankrupts  acceptances  subsisted  before  the 
jankruptcy ,  to  bring  the  case  within  the  ordinary  law  of  set 
)ff,  or  that  there  was  some  connection  in  the  origin  of  the 
ransaction,  to  bring  it  within  the  cases  of  mutual  credit*. 

Where  either  of  the  debts  accrues  by  reason  of  a  penalty^ 
:he  debt  intended  to  be  set  off  must  be  pleaded  in  bar  j  and 
Lhe  defendant  in  his  plea,  must  aver  what  is  really  due';  which 
iverment  has  been  held  to  be  traversable',  though  laid  under 
\  videlicet^ :  But  in  all  other  cases,  the  defendant  may  either 
plead  or  give  notice  of  set  off,  at  his  election*.  If  at  the  time 
Df  the  action  brought,  a  larger  sum  was  due  from  the  plaintiff 
to  the  defendant,  than  from  him  to  the  plaintiff,  the  action 
being  barred,  it  seems  more  proper  to  plead  the  set  off;  and  it, 
is  usually  pleaded  in  country  causes,  to  save  the  trouble  and 
expence  of  proving  the  service  of  a  notice.  But  where  the 
sum  intended  to  be  set  off  is  less  than  that  for  which  the  ac* 
tion  is  brought,  a  notice  of  set  off  should  be  given^.  And  it 
may  be  given  in  every  case  where  the  general  issue  is  pleaded, 
whether  as  a  single  plea  or  otherwise*. 


•  I  Wils.  I SJ.  «  3  Durnf.  &  East,  65. 
"*  Cowp.  133.  and  see  the  statute  j        ^6  Durnf.  &  East,  46b. 

Geo.  IL  c.  30.  §  «8.  *  a  Bur.  1 23 1 .  Bui.  iW.  PH.  1 79. 

«  a  Str.  1234.  k  Bul.iVi.Prf,  179.  but  aee Lawcf  on 

^  6  Doinf.  &  Eatt,  57.  Pleading,  p.  $38.    •     -^ 

e  4  Taunt.  888.  J  6  Esp.  Rep.  50. 
'Stat.  J  Geo.  II.  c.  24.  f  5. 
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The  notice  of  set  off  should  regular^  ho  gi?eo  with,  w  at 
tho  tiaie  of  pleading  tho  general  issae* :  Though  if  it  be  not 
tiien  giveDy  the  court  on  motion,  will  give  the  defeDdant  leaTe 
to  witb^ra^  the  general    issue,  and  plead  it  again  with  a 
notice  of  set  oflP:  and  such  notice  may  be  giv^i  with  the  ge« 
neral  issu^,  after  the  defendant  has  been  ruled  to  abide  by  h» 
pleaf .     In  point  of  form,  a  notice  of  set  off  should  be  almost 
as  certi(in  as  a  declaration :   therefore  where  the   notice  of 
Slit  off  was  in  these  word^  ^^  Take  notice  that  yon  are  indebted 
'<  to  me,  for  the  use  and  occupation  of  an  house,  for  a  loDg 
'<  ti>A®  held  and  enjoyed,   und  now  lately  elapsed  ;**  it  was 
deemed  insufficient^:    and  it  afterwiopds  appearing,  that  the 
debt  intended  ta  have  been  set  off  was  rent  reserved  on  a  lease 
hy  indentiiire,    which  was  not  mentioned  in  the  notice,  the 
chief-justice  said  it  was  bad  on  that  account  ako ;  for  if  this 
had  been  shewn,  the  plaintiff  might  probably  have  proved  an 
eYif^titii^,  qjc  9p\\it  qthes  «pMttf V  to  .  avoid  the  dem«lld^    The 
nfitA^e  Qi  se^,  of  iy  WMftUy  Vfitteq  uudw  the  plea,  and  delivered 
tlH(rawit|>  fa  ^  pUintiff^s  ajktorney ;  and  a  copy   of  the  no- 
tl^fi  %)i«j«W  ^  kept  hy  the    defendant's  attorney*   it  being 
n^OMWBt^y  tQ  prove  the  delivery  of  it,    at  the  trial  of  the 

y(\»T^  thf)  d^eudwt  has  a  set  off  agaiast  the  plaintj^  of 
Vilagk  h$  g\\n  notice*  biu4  does  not  appear  at  the  trial  to  otkt 
e^deu^^  i^  SMf^ort  of  it,  the  plaintiff  may  either  tsike  a  ver- 
dj^  fpg^  th«  H^hole  9Um  hfS  proves  to  be  due  to.  hioit  subject  to 
b«  redqcecl  ta  tbja  sum  really  due  on  a  bdance  of  accouiits> 
i^  t^  4^feud<l9t  v^iU  afterwards  enter  into  a  cote  not  to  sue 
fop  ^  dp\H  wt^pM  ta  W  set  offi  or,  it  ia  said,  he  may  take 


•  Append.  Chap.  XXVI.  f  6.  "  And  sec  a  Esp.  Rep.  560.  569. 

h  2  Str.  1267.  '  I  Cromp.  160.  And  see  funher»  ai 

«  1  Durnf.  &  %st,  634.  in  no^if*  to  rh^^tft^ifc  gf  sirt  oft  Lawec  op  PW- 

^  Bui.  Ni.  Pfl  1 79|    Bvit  DQtftj  ^i|  ing.  Chap.  XVI.  p.  53.5;^  &a  aod  at  to 

waa  before  the  stat.  u  Gef>.  ^r  C.  19^,  the  filed  of  aetoflF,  and  the  Beplicaiooi 

which  giyci  the  action  ibf  waa^  opr  thereto,  W.  Chap.JLX*  p-7^M 
cupation. 
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a  verd  ict  for  the  smaller  snm,  with  a  special  indorsement  on  the 
posteoj  as  a  foundation  for  the  coart  to  order  a  stay  of  pro- 
ceedings, if  another  action  should  be  brought  for  the  amount 
of  the  set  off  \ 

Besides  the  notice  of  setoff,  it  is  sometimes  necessary, 
in  actiqns  brought  by  or  against  the  assignees  of  a  bankrupt, 
for  the  other  party  to  give  a  notice  in  writing,  of  his  intention 
to  dispute  the  petitioning  creditor's  debt,  trading,  or  act  of 
bankruptcy ;  it  being  enacted  by  the  statute  49  Geo.  III. 
c.  ^2|.  §  10.  that  *'  in  any  action  brought  by  or  against  any 
**  assignee  of  a  bankrupt,  the  commission  of  bankruptcy,  and 
^  the  pcQceediugs  of  the  commissioners  under  the  same,  shall 
<<  t^e  eviclence  to  be  received  of  the  petitioning  creditor's  debt, 
'*  and  of  the  trading  and  bankruptcy  of  such  bankrupt,  unless 
**  the  other  party  in  such  action  shall,  if  defendant,  at  or 
**  &^r^  the  f  49M^  of  his  pleading  to  such  action,  and  if  plain- 
^*  ti^  before  issue  joined  in  such  action,  give  notice  to  suck 
'*  assignee,  thsi^t  Ijie  intends  to  dispute  such  matters,  or  any 
<<  of  them'':  and  where  such  notice  shall  have  been  given, 
if  such  ^signee  sh^l  at  the  trial  prove  the  matter  so  djm^ 
putedy  or  the  other  p^rty  shall  at  the  triai  admit  the  same,  the 
judge  befpre  whom  the  cause  shall  be  tried,  shMU  if  he  shall 
'^  se^  6t,  grant  a  pertihcate  that  aoch  proof  or  admission  waa 
<^  made  upon  sucb  trii^,  and  such  assignee  shall  be  entitled  to 
'f  the  costs,  to  be  taxed  by  the  proper  officer,  occasioned  by 
*^  such  notice }  and  such  costs  shall^  in  case  the  assignee  s^U 
<f  obtain  a  verdict,  be  added  to  his  costs,  and  if  the  other 
**  party  shall  obtain  a  verdict,  shall  be  set  off  or  de^^ted  from 
<^  the  costs  which  fi|uch.  otb^t.  pai;ty  ^outd,  otherwise  be  en- 
'f  titled  to  receive  frpm  «u<;^  assignee.'*  In  a  case  arising, 
upon  this  act  of  par^ianKemi;,  wh^e  the  geuecal  issue  bad.  heea 
pleaded  before  the  passing  of  th^  act,  it  was  deemed,  un- 
necessary for  the  plaintiff  to  prpy§  the  petitioning  creditor's 
debt,  trading,    or  act  of  bankruptcy;    but  a  ji^g^,  m^er 


u 

€€ 


!  X  Campb.  252*  statute,    see  Append.  Chap.    XXTI. 

^  For  the  form  of  the  notice  on  this    {  ;• 
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these  circumstances,  would  have  given  the  defendant  leave  to 
withdraw  his  plea^  and  plead  it  de  novOi  with  the  notice  re- 
quired by  the  act*.  This  notice  may  be  served  on  the  assignee, 
by' delivery  to  his  attorney *";  but  service  of  the  notice,  by 
leaving  it  with  a  maid  servant  at  the  dwelling  house  of  the 
assignee,  is  not  sufficient^ :  And  the  notice  given  by  a  de- 
fendant under  the  above  act,  is  not  to  be  considered  as  part 
of  his  regular  evidence  in  the  cause ;  but  may  be  proved  at 
the  beginning  of  the  trial,  and  immediately  puts  the  plaintiff 
upon  strict  proof  of  the  trading,  petitioning  creditor's  debt^ 
or  act  of  bankruptcy''.  If  no  notice  be  given,  that  the 
validity  of  the  commission  is  meant  to  be  disputed,  the  pe- 
titioning creditor's  debt  is  held  to  be  sufficiently  proved,  by 
the  deposition  of  the  petitioning  creditor  himself  tiefore  the 
commissioners'^^ 

In  an  action  of  trespass  brought  by  a  bankrupt  against 
his  assignees,  to  try  the  validity  of  the  commission,  al- 
though they  are  not  named  as  assignees  on  the  re- 
cord, if  the  plaintiff  do  not  give  any  notice  under  the  above 
act,  the  commission  and  proceedings  under  it  Bveprimd  facie 
evidence  for  the  defendant,  to  prove  the  trading,  petitioning 
creditor's  debt,  and  act  of  bankruptcy^;  though  the  plaintiff 
may  notwithstanding  call  witnesses  to  contradict  the  depo- 
sitions respecting  them^.  But  where  the  assignees  are  no 
parties  to  the  record,  and  their  title  only  incidentally  conies 
in  question  in  the  course  of  the  defence,  it  must  be  proved 
in  the  same  manner  as  before  the  statute ;  although  no  notice 
of  contesting  the  bankruptcy  has  been  given  by  the  opposite 
party' :  And  the  defendant,  though  he  has  not  given  notice 
that  he  intends  to  dispute  the  proceedings  under  the  com- 
mission, may  nevertheless  give  evidence  to  disprove  the  act 
of  bankruptcy \     In  an  action  by  a  bankrupt  against  his  as- 


'aCampb.  184.  and  see    iJ,  325.        •  3  Campb.  251. 
Wightw.  80.  '        '  M  4^4* 

*»  3  Taunt.  526.  »  4  Taunt.  741. 

«  2  Campbi  324.  *"  a  Maule  &  Sel.  556. 
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signees,  to  try  the  validity  of  the  commission,  where  notice 
is  given  only  to  dispute  the  act  of  bankruptcy,  and  the  defend, 
ants  read  the  two  depositions  on  the  file  of  the  proceeding^, 
which  prove  the  trading  and  petitioning  creditor's  debt,  the 
residue  of  the  proceedings  are  not  to  be  considered  in 
evidence,  and  the  plaintifTs  counsel  has  no  right  to  inspect 
them*. 


Pleas  in  bar  are  single  or  double ;  or  in  other  words,  the 
defendant  may  rely   upon  a  single  ground,  or  plead  several 
matters  in  his  defence.     At  common  law,  the  defendant  could 
only  have  pleaded  a  single  matter  to  the   whole  declaration ; 
which  rigour  often  abridged  the  justice   of  his  defence,  and 
was  doubtless  one  cause  of  perplexed  inartificial  pleading; 
the   party  endeavouring  to  crowd  as   much  reasoning  as  he 
could  into   his   plea,  however  intricate,  repugnant  and  con- 
tradictory he  made  it  by  so  doing^.     But  even  at  common 
law,  the  defendant  might  have  pleaded  several  matters,   to 
different  parts  of  the  declaration;  as  not  guilty  to  part,  and 
to  other  part  a  justification,  or  release,  &c.     And  where  there 
were  several  defendants,  each  of  them  might  have  pleaded 
a  single  matter  to  the  whole,  or  several  matters  to  difierent 
parts  of  the  declaration%     And  now,  by  the  statute  for  the 
amendment  of  the  law"*,   ''  the  defendant  or  tenant  in   any. 
**  action  or  suit,  or  any  plaintiff  in  replevin^  in  any  court  of 
<*  record,  may,  with  the  leave  of  the  same  court,  plead  as 
'^  many  several  matters  thereto,  as  he  shall  think  necessary 
•*  for  his  defence:    Provided  nevertheless,  that  if  any  such 
^'  matter  shall,  upon  a  demurrer  joined,  be  judg<^  insufiicient, 
'  <<  costs  shall  be   given  at  the  discretion  of  the  court ;  or  if  a 
f^  verdict  shall  be  found,  upon  any  issue  in  the  said  cause,  for 


*  4Canipb.  191.  ^  Co.  Lit.  303.  a. 

^  2  Eunom.  141.  and  see  Chitty  on        '  4  Ann.c.  16.  $  4,  j. 
Fleadingi  i  V.  p.  230, 31. 
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<<  the  plaintiff  or  demandant,  costs  shall  be  itiso  ^vtn  in  like 
'*  niaiiner ;  unless  the  jndg'e  who  tried  che  said  issue,  shaH 
'<  certify  that  the  said  defendant  or  tenant,  or  plaintiff  in  re^ 
''  pleviUf  had  a  probable  cause  to  plead  such  matter,  fi'hich 
*^  upon  the  said  issue  shall  be  found  against  bioi.  Provided 
**  also,  that  nothing*  in  this  act  shdl  extisnd  to  any  writ,  de* 
^  claration,  or  suit  of  appeal  of  felony,  &c«  or  to  any  writ, 
**  bill,  action  or  information,  upon  any  penal  statuteV 

Upon  this  statute  it  has  been  holden,  that  the  defendant 
shall  not  be  allowed  to  plead  any  pleas  that  are  manifestly 
inconsistent,  such  as  non  assumpsit^ f  or  nofi  est  factunC"^  to 
the  whole  declaration,  and  a  tender  as  to  part ;  for  one  of 
these  pleas  goes  to  deny  that  the  plaintiff  ever  had  any  cause 
br  action,  and  the  other  partially  admits  it.  So  the  defendant 
is  not  allowed  to  plead  non  assumpsit  and  the  stock-jobbin§^ 
act"^ ;  pr  a  plea  of  alien  enemy  with  n^n  assumpsiF^  a  tender', 
or  other  inconsistent  matter'.  And  he  shall  not  plead  sereral 
matters  which  require  different  trials,  as  in  dower*  ne  mififes 
accouple  en  loyal  mqLtrimonie  and  a  mortgage,  or  ne  unques  seisie 
que  dower^ ;  for  the  first  matter  is  triable  by  the  bishop,  and 
the  others  by  a  jury,  and  if  the  former  be  found  against  the 
defendant,  the  judge  cannot  certify  that  he  had  a  probable 
cause  of  pleading  it.  The  statute  for  pleading  double  does 
not  extend  to  any  action  or  information  upon  a  penal  statute'. 
And  as  the  king  is  not  bound  by  this  statut6%  the  defendant 


^r^ 


■4  Add.  c.  16.  f  7.  «  la  Ea«t,  ao6. 

^  kaye  y.  Patchy  T.  27  Geo.  III.  ^  Com.  Rep.  1 48.  aBkc  Rep.  1157' 

%Jti.  4  Durnf.  &:   East,   194.  2  Blac.  1207.    but    see    2    Wilt.     118.  W« 

S<^  723.  3  tTils.  145.   S.  C.  contra* 

'^  g  iJMf.  tf  East,   97.    4  Taunt.  ^$   7.  itipra ;  aod   deb    x  Bb/i^ 

459;  K.  B.   1 7.  C6I.  teMf^  If i&Vhr.  iBs.  i 

^  I  Bos.  &  PoL  222.  Str.  1044*  S.  C.  4  DUrof.  &  Ebft»;on 

•a   Bbc.  Rep.    1326.     Palmer    r.  K,  B.  Pr.  Reg.  318.  Barnes,  ij.  SJS* 

Hindersotft  £.  2x  Geo.  III.   C.  P.  i  36  j.  2  Wils.  21.  x  Bos.  &  PuLias* 

Bosi  &  Pul.  222.  (ajn  2  Bq8.  &  FuU  C.  P. 

72.  10  East,  327.  !!  X  P.  Wm«r  aao.  Focresiy  57. 

5 10  East,  326* 
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cannot  plead  doable  in  an  information  of  introsion* ;  in  qnare 
impedit^  where  the  king  is  a  party^ ;  or  in  9cire  facias f  for  a 
bond  debt  to  the  king^ :  nor  could  be  plead  doable,  till  the 
statute  S2  Gko.  III.  c.  58.  in  an  fikformation  in  nature  of  fuo 
warranto^. 

In  the  Common  Pleas,  the  defendant  was  not  formerly  al« 
lowed  to  plead,  in  assumpsit^  non  assumpsit  and  infancy  %  or 
a  released  or  set  off ' ;  in  debt  on  bond,  non  est  factum  and 
solvit  ad  or  post  diem!' ;  in  debt  for  rent,  nil  debet  and  nil  ha^ 
buit  in  tenemeniis^ ;  in  trover ^  not  guilty  and  the  bankruptcy 
of  the  plaintiff^  ;  or  in  trespass,  not  guilty  and  a  justification^ 
or  release  of  a  particular  trespass**:  But  of  late  years,  the 
court  has  been  less  strict  than  formerly,  in  the  construction  of 
the  act  of  parliament  for  pleading  double,  which  is  general, 
and  a  remedial  law*" :  and  accordingly  it  is  now  settled  that, 
with  the  exceptions  mentioned  in  the  preceding  paragraph, 
the  defendant  may  in  general  plead  as  many  different  matters 
as  he  shall  think  necessary  for  his  defence,  though  they  may 
appear  at  first  view  to  be  contradictory  or  inconsistent ;  as 
non  assumpsit  and  the  statute  of  limitations^,  or  non  est  factum 
and  the  statute  of  gaming,  or  usuryi" ;  ob  in  trespass,  not  guilty 
and  a  justification"*,  accord  and  satisfaction,  or  tender  of 
amends^  &c.     So  he  may  plead  non  assumpsit  and  infancy. 


*  jbiohuy  Oemtral  r.  Jttgab^,   Par-  ft  C. 

ker^  uRnc^.  Xt  C.  W.  PhUBfn,  H.  <  ttarnM,  333. 

so  Geo.  II.  Parker,  16.  ^  id.  363.  2  Blac.  Rep.  905^993. 

*  Rex  V.  Jirchhuhop  of  Tori,  Wilfcs,  '  Cas.  Pr.  C.  P.  154.   Barnet,   333. 
553.  Barnes,  353.  S.  C.  S.  C. 

*  Forrest,    57.    but    see  Bunb.  96.  ^  Barnes,  360. 

Com.  Rep.  422.  smb.  contra  i  which  ^ Cas. Pr.  C.  P.  1 54,  Barnes,  339. 

catei  however  were  in  efiect  oyerruled  "Barnes,  3J1. 

by  the  case  of  the  Attotney  Qakral  r.  ^  I<L  347,  8. 

AUgood,  Parker,  x.  •  //.  361. 

*  1  P,  War.  aaoi  Paikbr,  i<k  p a  Bo8.ft  PoL  la.  arid  se^  UL  549. 
-«  Kmesk  363.  «i  Barnes,  355, 6.  365. 

fCas.  Pr.  C.  P*  154;  BirneW,  3«S;  '  A/.  366, »  Blic  Rep.  1093. 
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or  a  release*,  or  not  gnilty  and  liberum  tenementmnf ;  thoogh 
as  infancy  may  be  given  in  evidence  upon  non  assumpsit ^  and 
liberum  tenementum  upon  not  guilty^  the  pleading  of  these 
matters  specially  seems  to  be  unnecessary.  And  the  plaintiff 
in  replevin  may  plead  in  bar  to  the  defendant's  avowry  or 
cognizance,  that  he  did  not  hold  as  tenant,  and  no  rent  in 
arrear,  with  a  plea  of  infancy%  But  in  an  action  on  a  deed 
made  beyond  seas,  the  court  of  Common  Pleas  would  not 
permit  the  defendant  to  plead  non  estfactmm,  where  he  relied 
in  some  of  his  pleas,  on  matters  of  defence  which  necessarify 
imported  the  execution  of  the  deed'. 


By  the  statute  32  Geo.   III.  c.  58.    it    is    enacted  that 
**  it  shall  be  lawful  for  the  defendant  to  any  information  in 
**  the  nature  of  a  quo  warranto,  for  the  exercise  of  any  office 
^^  or  franchise  in  any   city,  borough,  or  town  corporate,  to 
<<  plead  that  he  had  first  actually  taken  upon  himself,  or  held 
*^  or  executed  the  office  or  franchise  which  is  the  subject  of 
^*  such  information,  six  years  or  more  before  the  exhibiting  of 
'^  such  information,  &c. ;  which  plea  shall  and  may  be  pleaded 
^*  either  singly,  or  together  with  and  besides  such  plea  as  be 
'*  might  have  lawfully  pleaded  before  the  passing*  of  the  act; 
<<  or  such  several  pleas  as  the  court  on  motion   shall  allow.*" 
In  the  construction  of  which  statute  it  has  been  holden,  that 
the  legislature  intended  to  give  a  defendant  in  such  a  pro- 
ceeding, the  liberty  of  pleading  several  pleas,  whether  with 
or  without   the  plea  of  the  statute  of  limitations;  the  coo- 
eluding  words  of  the  act  being,  "  or  such  several  pleas,  kef' 
But  this  statute,  as  well  as  the  9  Ann.  c.  20.  is  confined  to 
corporate  offices^ 


•  H^ngk  ▼•  Grtgprf,  T.  3»  Geo.  III.  *  3  Taunt.  385. 

C.  P.  Imp.  C.  P.  300.  «8 Durnt  &  East,  467. 

*Cm.  Pr.  C.  P»  155.  Baraea,  336.  'gEaat,  469.  And  aee  farther,  st to 

S.C.  A/.  356.  pleading  lewcTtf/ picas,  Chitty  00  Flat 

^  J  Taunt.  340-  1  Marrfu  74*S.C  iog^iY.f.  540^  Ac 
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In  order  to  plead  two  or  more  matters,  in  the  Ring^s  Bench, 
it  18  not  necessary  that  an  affidavit  should  be  niade  of  the  facts ; 
but  the  court  formerly  expected  to  be  informed  what  the 
matters  were,  that  were  desired  to  be  pleaded,  in  order  to 
judge  whether  they  were  proper*;  though  now,  the  motion 
for  leave  to  plead  several  niatters  is  in  that  court  become  a 
mere  motion  of  course,  which  only  requires  connseFs  sig- 
nature :  And  the  motion  paper  being  delivered  to  the  clerk 
of  the  rules,  he  will  draw  up  a  rule  thereon^  a  copy  of  which 
should  be  delivered  with  the  plea,  if  it  be  then  ready ;  or 
otherwise  the  plaintiiTs  attorney  should  have  notice,  that  in- 
structions have  been  given  for  the  rule,  and  that  a  copy  will 
be  delivered  as  soon  as  it  is  drawn  up.  In  the  Common  Pleas^ 
the  rule  to  plead  several  matters  is  drawn  up  by  the  se- 
condaries'^; and  they  vnll  draw  it  up,  as  a  matter  of  course - 
on  a  briefor  motion  paper  signed  by  a  Serjeant,  without  a  rule 
to  shew  cause,  for  leave  to  plead  the  following  pleas,  viz.  m 
assumpsit,  nan  assumpsit  and  non  €issumpsit  infra  sex  annos, 
or  a  release,  or  set  off ;  non  assumpsit  as  to  part,  with  a  tender 
and  set  off;  non  assumpsit  and  a  discharge  under  an  insolvent 
act,  or  plene  administravit,  generally  or  specially ;  plene  ad- 
ministravit  and  a  set  off,  or  ne  ungues  executor  and  plene  ad^ 
ministravit :  in  debt  on  bond,  non  est  factum  and  infancy  or 
duress,  or  solvit  ad  diem  and  a  set  off;  and  in  trespass,  not 
guilty  and  liberum  tenementum,  son  assault  demesne^  molliler 
manus  imposuit,  or  a  tender  of  amends'^.  But  in  other  cases, 
the  court  must  be  moved  in  term  time,  for  a  rule  to  shew 
cause,  why  the  defendant  should  not  have  leave  to  plead  the 
several  matters  intended  to  be  pleaded%  And  formerly, 
where  the  pleas  were  contradictory,  as  not  guilty  and  a  licence 
or  general  release  in  trespasSj  the  defendant  was  obliged  to 
make  it  appear  by  affidavit,  that  it  was  necessary  for  his  de* 
fence  to  insist  upon  botM:  So  an  affidavit  was  required  to  be 


•  R.  T.  5  &  6  Geo.  II.  fbj.  BL  B.        *  Imp.  C.  P.  299,  300. 
»»  Appeni  Chap.  XXVI.  }  8.  .    •  Id.  ibid. 

tld.§g.  'Barn5s,35i. 
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Rtfspectin^  c$$lMf  Bpoh  th^  sttitate  of  AnM,  the  inteniim  iff 
the  legishtmrfe  ipp^uv  to  hmre  bean^  that  if  there  be  tettMl 
matters  plelided,  tome  of  which  are  (baad  for  the  plaifitiffs  he 
afaril  be  entitled  to  the  eoMa  nf  lbese%  notwithstanding^  eibir 
flsattera  are  fooiMl  for  the  defendant^,  whieh  enthhl  him  te 
jndfrmeiit  dpon  the  #bole  record ;  nnlem  the  jud^  toefare 
whom  the  cause  was  tried^  shall  certify  that  the  deflshdaM 
Irad  a  probable  eaoae  to  plead  the  matters  wMoh  are  foMd 
against  him.  That  this  is  the  true  cDMtnsefion  ef  th*  liaiHte 
appear  from  the  foDdwiag  cases. 


la  tre^MsSf  the  defendant  pleaded  not  gaihy  ifld  mvwA 
jiistifieations ;  upon  the  trini,  the  plakititf  ffdt  protittf  hie 
poasemioQ  of  Use  lodt$  tit  fao^  the  defmdant  had  a  ter diM  i 
and,  by  direction  of  Demsons  J.  the  rerdiet  was  entered  ypMl 
Am  geaeral  issae  only ;  open  which  there  was  a  motien  for  a 
venire  de  novo :  hot  the  court  reftvsted  the  motion,  sayin^^  Ae 
Verdict  wa8  complete  and  determined  the  cause;  that  the 
{daiattf  was  not  entitled  to  damages^  thoogh  they  said  he 
might  hare  insisted  to  hate  a*  verdict  enterid  on  the  6ih«t 
ieaoes^  for  the  sake  of  costs,  which  he  Weold  be  entitled  te, 
tf nkes  the  jodge  certified  tlmt  tiM  defsmdant  lad  ptobaUe  caase 
to  plead  silehpiea^ 

Where  the  defendant  pleads  not  guilty,  and  ^  jostiflcaiietl 
to  which  the  plaintiff  demurs,  and  the  plaintiff  has  judgment 
OB  the  demurrer,  but  is  aonsuited  on  the  plea  of  not  gnilty, 
ho  AM,  neverthelesa  be  aUowed  the  costs  of  the  demorrei^^ 
winch  shall  be  dodncted  oat  of  the  coats  aHowed  td  the  do-' 
feodant^  And  if  one  of  several*  pleas^  pleaded  by  the  do* 
fendant^  be  adjudged  bad,  on  a  demurrer  to  the  plaintiff's  re- 


■]»  ArytfS^/  LftW  of  Gmut,  p;  tirj.  to  judjgmeiit  upon  tile  tmM»ib$nd  (or 

iti^iddV'hr  tffiilla^tfitf  colM^  noroniy  him,  is  cooteqaently  entided  l(ttfi#ONI# 

of  Mbr#  iontfiev,  bar  dib'of  tfie"  oikti's^  of  them.  srEn^a63« 

iMtwfiliiftsikPiag  tSeystfe^fiufld  foi^  fS^  ^jlSa^t,  5^5* 

defeadaQt.    But  this  icemt  to  be  atffi  *  lul.  M,  PH*  335. 

ulcr ;  kx  the  dcfeadan^  being  entitled  '  Barner,  rift. 

2  Z  2 
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K)me  for  the  defendant,  the  latter  must  be  allowed  the  costs 
>f  the  issues  found  for  him,  out  of  the  general  costs  of  the  ver- 
Hct ;  unless  the  judge  certify,  that  the  plaintiff  had  a  probable 
:ause  for  pleading  the  matters  on  which  those  issues  are 
loined* :  And  the  general  rule  is  said  to  be,  that  where  several 
matters  are  pleaded  by  the  plaintiff,  some  of  which  are  found 
[br  him,  and  others  for  the  defendant,  so  that  the  plaintiff  is 
mtitled  to  judgment ;  if  the  judge  who  tried  the  cause  certify, 
;bat  there  was  a  probable  cause  for  pleading  those  pleas,  the 
>fficer  is  not  to  deduct  the  costs  of  the  issues  so  found  for  the 
lefendant ;  but  if  there  be  no  certificate,  the  defendant  is  en- 
titled to  have  those  costs  deducted  for  him^ 

If  the  plaintiff  in  replevin  plead  several  pleas  in  bar,  upon 
which  issues  are  joined,  and  some  issues  are  found  for  the 
plaintiff,  and  some  for  the  defendant,  the  latter  is  entitled,  in 
the  Common  Pleas,  to  such  costs  of  the  triatj  as  relate  to  the 
issues  on  which  he  has  succeeded,  as  well  as  to  the  costs  of  the 
pleadings'^.  But  if  a  defendant  in  rqpkvinf  after  trial  and 
verdict  for  the  plaintiff,  obtain  judgment  non  obstante  veredictOf 
in  consequence  of  the  plaintiff's  pleas  in  bar  being  bad,  he  is 
not  entitled,  in  that  court,  to  any  costs  upon  the  pleading^, 
subsequent  to  the  pleas  in  bar,  because  he  should  have  de- 
oiurred  to  them**.  The  certificate  of  probable  cause  is  not 
required  to  be  made  in  court,  at  the  trial  of  the  cause^ :  and^ 
where  the  judge  refuses  to  grant  it,  the  court  have  not  a  dis- 
cretionary power,  whether  they  veill  allow  the  plaintiff  any 
costs  at  all ;  but  are  bound  by  the  statute  to  allow  him  some 
costs,  though  the  quantum  is  left  to  their  discretion'. 


*  2  DaroF.  &  Eatt,  235.   5  Taunt.  S»C.  occonL 

594.  I  Marsh.  234.  S.  C.  *  2  H.  Blac«  43$.  2  Bos.  &  PuL  368. 

**2    Dunif.  &   East,  237.  and  see  ^  2  Bos.&PaU376« 

Barnes,  141.  144.  146.  Doag.  708^  9«  '  Barnes,  141. 

in  tiotU.  5  Taunt.  594.  i  Marsh.  234.  t  Id,  140.  2  Dumf.  &  East|  394,  5, 


TIO  OF  PUCAS  IN  01DlfBtLlbl.i 

The  gtneral  qoalities  and  conditiMs  of  4  plea  ate  first,  that 
it  be  conformable  to  the  coant^^  and,  takM  coUeetively; 
answer  the  whole  declaraUon :  For  if  any  patt  of  the  declara- 
tion be  left  unanswered,  it  operates  as  a  discontinnan^^.  If  a 
plea  begin  as  an  answer  to  the  whole,  but  in  truth  the  inatter 
pleaded  be  only  an  answer  to  part,  the  whole  plea  is  naog^, 
and  the  plaintiff  may  demur^ :  but  if  a  plea  be^  only  as  afi 
answer  to  part,  and  be  in  truth  but  an  answer  to  part,  it  is  a 
discoBtinoanee,  and  the  plaintiff  must  not  demur,  but  take  his 
judgment  for  the  part  unanswered,  as  by  hU  dieitj  for  if  he 
demur,  or  plead  o? er,  the  whole  action  is  discontinued^  Se> 
condly,  the  plea  at  common  law  should  be  singMf  CoflSisCfng' 
only  of  one  fact,  or  of  several  facts  making  together  one 
point :  for  if  a  plea  contain  4<iplicity»  or  ailexlga  tmmA  dis- 
liiiet  maitersi  which  require  several  answers  ter  tbe  sane 
thing,  it  is  bad''.  Thirdly^  it  should  be  certmif,  m  fieint  ef 
form  as  well  as  suhstance :  but  eertainty  to  n  ooumosi  intoit 
is  sufficient' ;  and  that  which  is  apparent  to  the  cofurt^  by  as- 
cessaiy  colleetion  out  q£  the  records  or  ia  necnssarily  hmfiiiti, 
QMd  not  he  expressed';  a^in  setting  forlh  tbei  faoinaent  sf  a 
manor,  it  is  unoeceaiary  to  state  livery  and  attomnMsil^ :  6sy 
that  which  is  alledged  by  way  of  conveyasoe,  or  ludattettieiM 
to  the  sirf)stance  of  the  KM^ier>  need  not  be  so  eettainly  si* 
U4ged  »  that  which  is  the  aubstance  itself'.  Foerthly,  evfiy 
|dWa,  for  tbe  sake  oX  certaMty,  must  he  dirmk  and  p&gilioe^  sad 
ngh  by  way  ef  ar gmnettC  or  reheat sal^»  ViMAjr  it  slioirid  be 
6f^  pleaded  as  to  be  cap0bk:  of  trial,  by  the  court  npon  damtnyar 
i^mUtkl  rwwdi  or  by  the  jury  upon  an  issa*  iiv  lac#l  Siilfc^ 
ly,  it  should  betrtie^  and  caipsdbieef  f^mi^}  for  truth  in  said  tn 


•  Co.  Lit.  303.  a.  ^  Id.  303.  b* 

^  And  80  vice  vtna*  2  Bo».^  Pul.  *  Id.  ibid. 

427.  ^  For  the  cases  oa  this  subjecti  ae  1 

'  I  Salk.  179,  80.  Gilb.  C  F.  15^5.  Saund'.  305.  a.  (13^]* 

r(;7..  WiHes,  4!^.  i  H.  Bfac  645*  x  *  Co.  Lit.  303.  a. 

Bos.  Sc  Puh  41 1,  and"  see  x  SkJind^  28*  *  fdl  ibid,  ^  504.  a.  RoB.  29s- 

{3).  *  Cb.  lit.  303.   b,    9  Co.   %Ai  S* 

^Cth  Lit.  304.  a,  Mbrsh.  207. 

!  Jd.  303,  a. 
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be  the  goodnesa  and  yirUxe  of  pleading^,  as  certainty  is  tbe 
grace  and  beaoty  of  it*.  Seventhlyt  the  plea  ihall  be  taken 
neat  strongly  against  him  that  pleadeth  it;  for  every  man  is 
ptesumed  to  make  the  bM  lyf  his  own  case^  But  lastly,  sur^ 
phtt^e  shall  nerer  make  the  plea  Ticioos,  except  where  it  ii 
repugnant,  or  contrary  to  Hiatter  precedent*'* 

In  many  cases,  the  law  doth  allow  general  pleading,  fef 
aY<(uding  prolixity  and  tedioasness;  and  the  particulars  sihill 
come  on  the  other  side"**  Thus,  when  a  man  is  bound  to  per^ 
form  all  the  covenants  io  an  indenture,  if  they  are  all  in  tha 
aft rmattve,  be  may  plead  performance  generally  :  but  if  any 
are  in  the  negative,  to  so  many  he  most  plead  specially,  (fsr  a 
negative  cannot  be  performed,)  and  generally  to  the  rest* 
80,  if  any  are  in  the  disjunctive,  he  must  shew  which  of  theM 
he  hath  performed* :  And  if  any  are  to  be  done  of  redorJ,  h0 
mmst  shew  the  pevformanee  ef  those  specially,  and  canttol  In-* 
volve  diem  in  general  pleading.  In  setting  forth  a  title,  gwcu 
X9i  estates  in  fee-simple  may  be  generally  altedged ;  bat  thd 
commeneement  of  estates  tail,  and  other  pairtienhnr  estates, 
mast  aegnlssly  be  shewn,  unless  in  some  cases  where  they  are 
aUedged  by  way  of  indacement':  and  the  life  of  tenant  in  tail, 
ev  for  Kfe^  ought  to  be  avenrec^. 

Bvery  plea  ought  ta  have  ita  proper  ceneftsnea^ :  When 
the  general  issue  is  pleaded,  or  the  defendant  strnpfy  deniei^ 
acme  material  fact  alledged  in  the  declaration,  he  should  con- 
clude his  plea  by  putting  himself  upon  the  countryi ;  but  where 
the  plea  advances  new  matter  in  the  affirmative^  the  defend- 
not  sbottld.  eeeelnde  it  witibt  an  aY^rsftent,  or  verificatioa  and 


*0mmmi*mm0m^. 


*  Hoik  99$.  f  M^  i«d.  mkt 4^if  ft. 

'*CowIt}t«  jO!3^b.  *  IJi  itkk  but  tee  X  Sauod.  2jf«.  &. 


*  IJ.    ibid*     Fpr  the   Kveral  caaes  (^8.)  as  to  the  difierence  between  tenant 
'^lat  illttstiate  the  above  roles,  see  Com,  for  life  and  tenant  ifHail. 

^tDig.  tit.  PUadery  (£>  fte.  Chiny  on  *>  Co.  Lit.  303.  b;  and  s^  Chitty  on 

Pleading,  I  V.  p^  jOTi  ftc.  521,  *c.  Pleading,  i  V.p.  535, 8rc. 

*  Co.  Lit.  303.  b«  \  2  Saund'.  337.  (i). 
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prayer  of  judgment  si  actio  ;  or  in  other  words,  by  professiB^ 
himself  ready  to  verify  the  plea,  and  praying  judgment,  if  tbe 
plaintiff  ought  to  have  or  maintain  his  action    against  him 
An  avowry  however,  wherein  the  defendant  is  an  actor,  wok 
which  is  in  the  nature  of  a  count,  need  not  be  averred* ;  tm 
pleas  which  are  merely  in  the  negative^  because  a  negatire 
cannot  be  proved.     Where  a  judgment,  or  other  matter  of 
record,  is  pleaded,  the  plea  should  conclude  with  a  verificatioD 
hy  the  record :  And  wliere  in  debt^  the  matter  of  the  plea  ^ews 
there  never  was  a  good  cause  of  action,  as  in  debt  on  bond 
against  an  heir,  who  pleads  riens  per  discent,  the  defendant, 
instead  of  concluding  that  the  plaintiff  ought  not  to  have  bis 
action,  may  conclude  that  he  (the  defendant)  ought  not  to  be 
charged  with  the  debt,  by  virtue  of  the  writing  obligatory*'. 
In  an  action  of  debt,  the  defendant,  in  pleading  a  tender, 
ought  to  eonclude  his  plea,  by  praying  judgment  if  the  plain-^ 
tiff  ought  to  have  or  maintain  his  action,  to  recover  any  da- 
mages against  him  ;  for  in  this  action,  the  debt  is  the  prind* 
pal,  and  the  damages  are  only  accessary  :  but  in  assumpsit^ 
the  damages  are  the  principal ;  and  therefore,  in  pleading  a 
tender,  the  defendant  ought  to  conclude  his  plea,  with  a  prayer 
of  judgment,  if  the  plaintiff  ought  to  have  or  maintain  bis 
action,  to  recover  any  more  or  greater  damages  than  the  sum 
tendered,   or   any    damages   by  reason   of  the   non-payment 
thereof  ^     In  pleading  matter  of  estoppel,  the  defendant  in  his 
conclusion  ought  to  rely  upon  iV^. 


The  general  issue  is  engrossed  on  four -penny  stamped 
paper*,  and  delivered,  in  the  King's  Bench,  to  the  plsintiff's 
attorney,  or  entered  in  the  general  issue  book,  kept  by  tbe 
clerk  of  the  judgments^  In  the  Common  Pleas,  it  is  either  de- 


,  Co.  Liu  303.  a.  *  Co.  Lit.  303.  b. 

•  fl  Salt  516^  •  55  Geo.  IIL  c.  184.  SeJUJ.  EBtH. 

^  M.  622,  3.  I  Ld.  Baym.  254.  S.  C.  §  IIL 
WiUei,  13.  '  R.  T.  5  &  6  Ceo-  U.  (h).  K.  B. 
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Tivered  to  the  plaintifTs  attorneyi  or  filed  at  length*  with  the 
prothonotaries :  and  it  need  not  be  signed  by  counsel.  There 
are  also  certain  common  pleas,  that  need  not  be  signed  or  filed, 
but  may  be  delivered  to  the  plaintiff\s  attorney ;  such  as,  in 
the  Ring^s  Bench,  pletie  administravit,  bankruptcy  in  the  de- 
fendant^  a  special  non  est  factum,  solvit  ad  dienC^  cotnperuit  ad 
diem  to  a  bail  bond,  or  nut  tiel  record  to  an  action  on  a  judg- 
ment or  recognizance^ ;  in  covenantf  when  the  plea  com;ludes 
to  the  country ;  and  in  trespass,  son  assault  demesne^  liberum 
tenetnentum,  or  not  guilty  to  a  new  assignment.  All  pleas  and 
demurrers  upon  writs  of  error,  scire  facias,  and  audita, querela, 
ought  also  to  be  delivered,  in  the  King*s  Bench^ :  and  by  a 
iaie  rule  of  that  court^  pleas  cannot  be  delivered  after  ten 
o'clock  at  night.  But  except  in  the  foregoing  cases,  uU 
special  pleas  must  be  signed  by  counsel';  and  filed,  on  four* 
penny  stamped  paper^,  in  the  office  of  the  clerk  of  the  papern^, 
who  makes  copies  of  them,  if  required,  on  paper  so  stamped, 
for  the  plaintifif's  attorney :  And  all  double  pleas  must  be  filed, 
and  not  merely  delivered  to  the  plaintifTs  attorney;  though 
two  pleas  be  pleaded,  which  separately  need  only  have  been 
delivered^. 

In  the  Common  Pleas,  the  following  pleas  did  not  formerly 
require  a  Serjeant's  hand,  viz.  comperuit  ad  diemy  son  assault 
demesne,  plene  administravit,  riens  per  discent,  ne  ungues  exe* 
cutor  or  administrcUor^  nul  tiel  record,  per  minas,  per  duress. 


•  Ga«.  Pr.C.  P.  ia6.  Barnct,  239.  «  R.  T.  la  W.  III.  ^aj.  K.  B. 

^  6  Durnf.  &  East,  496.  f  R.  M.  41  Geo.  IIL  K.  B.  x  £ast> 

*^  5  Donif.  8c  East,  661.  In  this  case  132. 

:St  was  detenaioed»  that  the  plea  oisohU  <  R.  E.  18  Car.  II.  K.  B.  aad  for  the 

^^uiJUm  should  be  delivered  to  the  plain*  origin  and  reason  of  the  signature  of  pleas 

^iff'fl  attorney,  and  not  entered  in  the  by  counsel,  see  2  Wils.  74. 

ageneral  issue  book,  or  filed  with  the  clerk  ••  55  Geo.  III.  c.  184.  Schcd.  Part  II. 

the  papers.  §  III. 

^  In  the  Common  Pleas,  a  plea  or  re-  *  R.  T.  2  Jse.  I.  Ji.  T.  16  Car.  JL 

Creation  of  twi  tid  rec9rd  need  not  have  B.  M.  a  W.  A  M.  K.  B.     . 

""  scijeant's  hand.  2  Blac.  Rep.  ISiafbttl  *  a^Easi^  225. 


-  Tin . 
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infra  (Btatemj  and  ^/vi<  ad  diem\  But  it  is  now  osnal  to  sigD 
all  these  pleas,  except  comperuit  ad  diem^  and  nul  iiel  record, 
which  are  considered  as  general  issues'";  and  it  has  been  deter- 
mined, that  a  plea  of  non  assumpsit  infra  sex  annosTj  or  plea 
of  bankruptcy  in  the  defendant^  must  in  this  court  be  signed 
by  a  Serjeant;  althcmgh  the  latter  plea  need  not,  we  have  8eeD% 
be  signed  by  counsel  in  the  King*s  Bench.  So  all  double 
pleas  are  required  to  be  signed  by  a  serjeant' :  and  if  a  plea, 
which  ought  to  be  signed^  be  delivered  or  filed  without  a  ser- 
jeant^s  hand,  the  plaintiff  may  sign  judgment,  as  if  no  plea  had 
been  pleaded' :  And  although  a  defendant  conduct  his  cause 
in  person,  yet  if  hp  file  a  special  plea^  it  is  a  nullity,  unless  it 
be  signed  l^y  a  Serjeant  or  counsel^. 

In  the  King*s  Bench,  the  defendant  cannot  commonly  wake 
the  general  issue;  or  a  general  demurrer,  and  instead  thereof 
give  a  special  plea  or  demurrer^ :  but  it  is  said,  that  if  tke 
general  issue  be  not  entered,  the  defendant  may  waive  i(,  and 
plead  specially,  without  leave  of  the  court,  in  four  daya^;  <Hr 
as  it  should  seem,  before  the  adjournment  day  of  the  term',  or 
within  the  first  five  days  of  the  ensuing  term* ;  and  even  after- 
wards, where  it  is  not  to  the  prejudice  or  delay  of  the  plain- 
tiff, the  defendant,  by  leave  of  the  court,  may  withdraw  the 
general  issue,  in  order  to  plead  specially'',  or  to  plead  it  again, 
with  a  notice  of  set  off%  or  of  the  defendant's  intention  to  dis- 
pute the  petitioning  creditor's  debt,  &c«'  or  upon  bringia^ 
money  into  court"*.     So  in  the  Common  Pleas,  the  defendaot 


*  Cas.  Pr.  C  P.  41.  Pr.  Reg.  282,  3.  ^  i  Ld.  Raym;  674.    3  Salt  2x1. 
&  C  Barnes,  365.  274.  S.  C. 

**  Imp.  C.  P.  298.  ■  Say.  Rep.  87. 

•  Cob.  Pk".  C.  P.  41.  •  Pratt,  mr.  lanei^  37.  R.  T.  5  A6 
^  3  Itot.  &  Pol.  171.  Geo.  II.  (h).  K«  B. 

^  Ante,  713.  *  ?^^-  906.  ix8i.  1  IKHIs.  I77«SS4* 

'  Imp.  C.  P.  299.  I  Kac.  Rep*  3 J7« 

«  Fir.  Reg.  282.  ^  2  Str.  12679 

^  3Ta]mt. 386.  >  jfntif  p.  699^  700. 

I  Ri  T.  s  &  6  Geo.  IL  (h).  K.  B.  i  ^  »  Str.  i%%u  x  ^tRb.  ^5V&  Q-^ 
Wilt.  29.  immorg.JUdu  K«  B«  ajj. 
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las  been  allowed,  under  circum^taucesy  to  withdraw  a  getMeral 
lemarrer,  and  plead  the  general  israe' ;  or  where  no  delay  or 
nconvenience  would  arise,  to  withdraw  the  general  issue  and 
)lead  specially^  or  plead  it  again  with  a  notice  of  set  off,  or 
jpon  bringing  money  into  court%  or  to  add  a  spipciai  plea  to 
;ho8e  already  pleaded^*  But  in  general,  the  court  will  not 
[>ermit  a  demurrer  to  be  withdrawn,  after  a  trial  has  been 
iostf :  And  they  would  not  formerly  have  given  the  defendant 
leave  to  withdraw  the  general  issue,  in  order  to  plead  it  again, 
with  a  plea  of  the  statute  of  limitations^ 

In  the  KJng*8  Bench,  if  a  special  plea  or  spedal  demurrer 
be  put  in 9  and  the  book  is  made  up,  and  delivered  to  the  de- 
fendant's attorney,  he  may,  by  th^  ancient  practice  of  the 
court,  strike  out  the  special  plea  or  demurrer,  and  return  i^ 
with  the  general  issue,  or  a  general  demurrer^.  To  prevent 
this,  if  the  defendant  plead  a  dilatory  or  frivolous  plea,  the 
court  ifi  term-time,  or  a  judge  in  vacation^  will  order  him  to 
abide  l^y  it,  or  plead  some  other  pleat  peremptorily,  on  the 
morrow ;  or,  if  it  be  tpwards  the  end  of  the  term,  (that  the 
plaintiff  may  have  sufficient  time  to  give  notice  of  trial,)  the 
court  will  order  the  defendant,  if  he  will  not  abide  byiiis  plea, 
to  plead  another  initant^f,  provided  always  that  the  time  id- 
lowed  by  the  common  rule  to  {4ead  he  expired':  And  the 
practice  is  the  same,  with  regard  to  frivolous  demurrers^ 
The  motion  for  these  purposes  is  a  motion  of  course,  requiring 
only  counseFs  signature. 

When  the  defendimt,  in  the  Ring^s  Bench,  is  ruled  to  abide 


*  Bamet,  337.  Cat.  Vr.  C.  P.  135.  bstSM  3  Doraf.ft  Eitl,  IS4.  i  Bot^flt 
S.  C.  Ptil.  2a8.  Mtoy  ^;,  8. 

i>  Barnes,  346.  a  WSt.  204*  254.  <  2  Salk.  5x5.  R.  T«  5  &  6  Geo.  11. 

^  Baraet.  289.  362.  (bj.  K.  B.  i  Wilf.  29. 

*  Id.  36a.  *  2  Bur.  781. 

*  Cat.  Pn  C.  P.  141.  Bmcs,  155.  ^  %  Salk.  51$.  R.  T.  5  &  6  Geo.  II. 
S.  C.  (bJ. 

<  %  Wib.  %ii.  sDd  ace  Bamea,  338.  i  ^  Id.  iUd. 
Blac  Rep.  }{»  %  Donf.  &  Eaic,  390. 
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by  his  plea,  he  either  abides  by  it%  or  pleads  another:  In  the 
former  case,  he  may  afterwards  demur  to  the  plaintiff's  re- 
plication J  in  the  latter,  he  can  only  plead  the  general  issue^, 
to  which  however  he  may  add  a  notice    of  set  bff^.     And 
whether  he  be  ruled  to  abide  by  his  plea  or  not,  it  is  a  general 
rule,  that  the  defendant  cannot  waive  a  special  plea  or  special 
demurrer,  but  in  order  to  plead  the  general  issue** ;  though  reave 
has  been  given  under  circumstances,  for  the  defendant  to  add 
a   plea   after  issue  joined,  and  even   after  two  terms    have 
elapsed  since  he  first  pleaded%     In  the  Common  Pleas,  the  de- 
fendant must  always  abide  by  his  plea,  after  the  plaintiff  has 
replied  to  it;  and  therefore  where  the  plaintiff  moved  that  the 
defendant   might  abide  by  his   plea,  the  court  rejected  the 
motion  as   unnecessary^:  *But   after   a  special  plea  pleaded, 
though  the  plaintiff  has  prepared  his  replication,  yet  the  de- 
fendant in  that  court  may  the  same  term,  before  the  delivery 
or  filing  of  the  replication,  waive  his  special  plea,  and  plead 
the  general  issue,  without  paying  costs'.     And  where  the  de- 
fendant pleads  fairly,  and  there  has  been  no  delay^,  the  court 
on' motion  will  at  any  time  give  him  leave  to  withdraw  a 
special  plea,  and  plead  the  general  issue,  upon  payment  of 
costs,  in  order  to  let  in  a  trial  upon  the  merits.     But  where  a 
defendant  has  already  pleaded  a  tender^  or  pleads  a   sham 
plea^,  or  the  plaintiff  has   been  delayed',  the  court  will  not 
grant  this  indulgence. 


•  z  Str.  1234.  ^*  P-  ^™P'  ^*  ^*  3^' 
*»  1  Durnf.  &  East,  693.  »  Can.  Fr.  C.  P.  1 5  $• 

*  Id.  694.  in  noiii»  *•  a  Wils.  591. 
**  2  Str.  960.  I  Wils,  29.  '  BamcB,  330. 
c  I  Wils.  223.  ^  2  Wils.  369. 
^  Ccojur  V,  MamJUldt  T.  3 1  Geo.  III.  *  Id.  392. 
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